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■     -*     •         • 

THE  QUEEN'S  6.E,NCH, 


•  -.• 


Xilotq  Swation, 

^L.  VICTORIA. 


•     •' 


Tbe  Judges  who  imallj  sat  in  Bano  during  this  yMation(a)  were 

liOrd  BSHMAN,  C.  J.  COLKRIDOIy  J. 

PATTBBOiry  J.  WiaHTMAH,  J. 


WBIGHTUP  i;.  GBEEKACKEL 

n»  ftlaaw  (wet.  1)  of  stat.  29  Eiii.  c.  4,  ghring  treble  damafet  againat  iherUlB,  &e.,  taking  more 
fhaa  tbe  poundajie  there  alloired,  ia  not  repealed  bjr  atat.  7  W.  4  &  1  Viet  e.  55,  which 
iMcta.  3, 3)  permita  aherifla,  &c.»  to  take  certain  additional  Itn^^  if  previonaly  aenctioned  by  the 
Jndgea,  and  oiakea  the  oflicer  exacting  more  than  the  chargea  lo  sanctioned  puniahable  aa  for 
a  contempt. 

HMK^ire.  a  count  in  debt,  claiming  treble  damigea  againat  a  aherilT'i  officer  for  exacting,  in 
addition  to  certain  feeo  aanciiooed  by  the  Judgea,  a  sum  exceeding  the  poundage  allowed  by 
atat.  29  Elis.  c.  4,  waa  held  good  on  demurrer. 

DxBT.  The  first  count  of  the  declaration  stated  that  Bichard  Hanbnry 
Gnmey  and  others  recovered  a  judgment  in  B.  B.  against  the  now  plain- 
tiff for  *1000I.  debt  and  9/.  6«.  damages.  That,  after  the  passing  r^^o 
rf  an  act,  &c.  (7  W.  4  &;  1  Vict.  c.  55,  ''  for  better  regulating  the  ^ 
Cues  payable  to  sherifib  upon  the  execution  of  civil  process"),  the  Judges 
ef  the  Queen's  Bench,  Common  Pleas  and  Exchequer  (naming  them), 
the  said  several  Courts  being  all  the  Courts  of  law  at  Westminster, 
did  sanction  and  authorise  any  sheriff  or  his  officers  concerned  in  the 
eueotion  of  any  fieri  facias  directed  to  such  sheriff  to  demand,  take 
and  receive  the  following  fees  and  none  other :  that  is  to  say,  &c.    The 

4^)  The  Court  aat  in  Banc  on  the  8d,  3d  and  4th  of  February,  and  from  the  8th  to  tkt  ft^ 
i»  and  on  the  S5th. 


2  Wrightup  v.  Greenacre.  H.  V.  1847. 

coui.t  then  set  forth  the  several  amounts  allowj^d  to  be  taken  as  fees ; 
the  material  ones  being :  To  the  bailliffs  for  e^^cuting  a  warrant  on  a  fi. 
fa.,  1/.  1^.,  if  the  distance  of  the  place  of  reVjrlVom  the  sheriff's  office 
or  the  bailiff's  residence  should  not  exo^eii'&Te  miles,  but,  if  it  should 
exceed  five  miles  from  both,  then  l^/*l]ft '  and  the  further  fee  of  6d. 
for  every  mile  of  the  distance  gf.su&h  place  from  the  office  or  the 
bailiff's  residence,  whichever  WBB'-bh'e  most  distant;  for  the  man  left 
in  possession,  if  not  boarded,'*«5«.'  per  day ;  for  certificate  of  sale  to 
save  auction  duty,  2«.  6d\  Which  said  fees,  and  no  more,  were  conti- 
nually, from  the  tim^^'wl^n  the  Judges  so  sanctioned  and  authorised 
the  same  until  and'at:t&e'time  of  the  committing  of  the  grievance,  &c., 
from  time  to  tim^.alfpwed  by  the  offioers  of  the  said  Courts  of  law  at  West- 
minster, chac)ged.\vrth  the  duty  of  taxing  costs  in  such  Courts,  under  the 
sanction  ai\fl  i^thority  of  the  Judges  of  the  said  Courts  respectively,  to 
be  demanded,  taken,  &c.,  by  any  sheriff  or  his  officers  concerned  in  the 
execution  of  a  writ  of  fi.  fa.  directed  to  such  sheriff.  Averment  that  never, 
before  the  committing,  &c.,  did  fhetTudges  of  the  said  Courts  respectively, 
<>q-|   or  of  any  one  of  *them,  sanction  or  authorise  any  other  fee,  Ac.   The 

■^  count  further  stated  that  the  then  plaintiffs,  on,  &c.,  for  obtaining 
satisfaction  of  their  debt,  &c.,  sued  out  of  the  Court  of  Queen's  Bench  a 
fi.  fa.  (reciting  it),  indorsed  "  to  levy  296?.  11«.,  and  interest  thereon 
from  the  25th  day  of  November,  A.  D.  1843,  and  1/.  Is.  for  execution 
besides,"  &c. ;  which  writ  was  delivered  to  the  sheriff  of  Norfolk  to  be 
executed :  and  the  sheriff  afterwards,  for  having  execution  of  the  same 
writ,  made  his  warrant  in  writing  directed  to  the  defendant  and  one 
Matthew  Watts ;  which  said  defendant  then,  and  from  thence  until,  &c., 
was  one  of  the  bailiffs  of  the  said  sheriff;  by  which  warrant  the  sheriff* 
commanded,  &c. :  the  count  then  set  forth  the  warrant,  containing  a 
direction  to  levy  296/.  11«.  and  interest,  and  IL  1«.,  &c.,  besides,  &c. : 
which  warrant  was  delivered  by  the  sheriff  to  defendant  to  be  executed : 
and,  by  virtue  thereof,  defendant,  so  being  bailiff,  &c.,  afterwards,  and 
before  any  other  execution  of  the  writ,  and  before  the  return,  to  wit,  on, 
&c.,  seized  and  took  in  execution  goods  of  the  now  plaintiff  of  great 
value,  to  wit,  &c.,  and  levied  thereout  the  said  2961.  11«.,  and  10«.  (the 
whole  amount  due)  for  interest,  and  11.  Is.  for  execution,  &c.  Averment, 
that  the  distance  of  the  place  of  levy  from  the  sheriff's  office  and  from 
the  bailiff's  residence  exceeded  five  miles,  and  that  the  defendant's  resi- 
dence, which  was  the  most  distant,  was  ten  miles  from  the  place  of  levy, 
''  whereby  the  defendant  became  entitled  to  take  the  said  fee  of  1/.  Is. 
80  sanctioned  by  the  said  Judges  and  allowed  as  aforesaid,  and  also  5«. 
being  the  said  fee  of  6d.  a  mile  for  each  and  every  of  the  said  ten  miles, 
so  sanctioned  and  allowed  as  aforesaid."  Then  followed  similar  aver- 
^^  ments  as  to  sums  of  *1/.  10s.  for  a  man  left  in  possession,  and  2s. 

-I  6(2.  for  a  certificate  to  save  i^uction  duty  in  respect  of  an  antici* 
pated  sale  by  auction,  which  did  not  take  place.     ^'  And  so  the  plaintiff 
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says  that  the  defendant,  under  and  by  virtue  of  the  said  statute,  was 
entitled  to  demand,  take  and  receive,  and  did,  to  wit,  on,  &c.,  take  and 
receive,  from  the  plaintiff  in  respect  of  the  said  execution,  the  several 
sums  of  IL  Is.y  5«.,  1/.  10«.  and  2s.  6(2.'*  (the  sums  previously  stated), 
"  as  and  for  such  fees  as  aforesaid,  and  no  more,  in  respect  of  the  mat- 
ters for  which  the  said  fees  were  so  sanctioned  and  allowed  as  aforesaid.'* 
A  like  averment  followed  as  to  a  charge  of  8/.  08.  6(2.  for  work  and 
expenses  in  respect  of  the  intended  sale  by  auction.     "  Yet  the  defend- 
ant, so  being  such  bailiff  as  aforesaid,  and  not  regarding  the  act  of  par- 
liament made,  &c.  (reciting  stat.  29  Eliz.  c.  4,  '^  to  prevent  extortion  in 
sherifis,  undersheriffs,  and  bailiffs  of  franchises  or  liberties,  in  cases  of 
execution"),  "but  contriving  to  injure  the  plaintiff  by  reason  and  colour 
of  his  oflBce,"  &c.,  "after  the  said  delivery  of  the  said  warrant,"  &c., 
"and  within  one  year  next  before  the  commencement  of  this  suit,  to  wit, 
on,"  &c.,  "over  and  above  the  said  sums  of  1/.  1«.,  58.,  1/.  10«.,  2«.  6d. 
and  3/.  Oa.  6(f.,  wrongfully,  illegally  and  oppressively  had,  received  and 
took  of  the  now  plaintiff,  for  serving  and  executing  the  said  writ,  more 
and  other  consideration  and  recompense  than  by  the  said  lastly  men- 
tioned statute  is  limited  and  appointed,  that  is  to  say  the  sum  of  78Z. 
10«.,  which  sum  exceeded  by  a  large  sum,  to  wit,  by  68Z.  lis.,  the  con- 
sideration and  recompense  of  12d.  of  and  for  every  20s,  of  100/.,  parcel 
of  the  money  so  levied  as  aforesaid,  and  6(2.  of  and  for  every  208.  of  the 
excess  of  the  said  money  so  levied  over  and  above  100/.,  which  was  and 
is  the  consideration  and  recompense  ^limited  and  appointed  by  the   ^^^ 
last  mentioned  statute ;  contrary  to  the  form  of  the  statute  in  such  ■- 
ease  made  and  provided :  Whereby  the  plaintiff  then  was,  and  is,  injured 
and  aggrieved  to  the  amount  of  the  said  sum  of  68/.  11^.,  and  has  sus* 
tained  damages  to  that  amount.    Whereby,  and  by  force  of  the  said  last 
mentioned  statute  in  that  behalf  made,  the  defendant  hath  forfeited  to 
the  plaintiff  treble  the  amount  of  the  said  damages,  to  wit,  205/.  ISn. 
And  thereby,  and  by  reason  of  the  non-payment  thereof,  an  action  hath 
accrued,"  &c. 

Demurrer,  assigning  for  cause :  "  That  the  said  first  count  is  repug- 
nant and  inconsistent  in  this,  that  it  is  stated  and  alleged,  in  and  by  the 
said  1st  count,  that  the  defendant  was  entitled  to  take  certain  fees, 
charges  and  moneys  over  and  above  the  poundage  limited  and  appointed 
by  the  statute  passed  in  the  reign  of  Qaeen  Elizabeth,  mentioned  in  the 
said  1st  count,  and  yet  the  plaintiff  by  the  said  1st  count  seeks  to  recover 

from  the  defendant  a  penalty  for  taking  fees,  charges  and  moneys  over 

and  above  such  poundage :  and  also  for  that  the  said  1st  count  is  infor* 

mal,"  &c.     Joinder. 

The  demurrer  was  argued  in  Michaelmas  term,  1845.((i) 

Sir  jP.  Kelli/y  Solicitor  General,  for  the  defendant.     Stat.  29  Eliz.  c. 

4,  8.  1,  enacts  "  that  it  shall  not  be  lawful"  for  any  sheriff,,  bailiff,  &c., 

(a)  NoYember  14(h.    Before  Lord  Den  van,  C.  J.,  Williams  and  Wiohixax,  Js. 
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their  officers,  ftc,  to  take  **  for  the  senring  and  ezecnting  of  any  ezteiit 
or  execution  npon  the  body,  lands,  goods  or  chattels  of  any  person" 
^'  more  or  other  consideration  or  recompense,  than  in  this  present  act  is 
«gn  and  shall  be  limited  *and  appointed,  which  shall  be  lawful  to  be  had^ 
"^  received  and  taken,  that  is  to  say,"  12(2.  of  and  for  every  20«., 
where  the  sum  does  not  exceed  lOOZ.,  and  6(2.  of  and  for  every  20«.  above 
100/.,  that  he  or  they  shall  levy,  extend,  or  take  the  body  for ;  on  pain 
that  the  sheriff,  undersheriff,  &c.,  who  *^  shall  directly  or  indirectly  do 
the  contrary,  shall  lose  and  forfeit  to  the  party  grieved  his  treble  damages, 
and  shall  forfeit  the  sum  of  40/."  for  each  offence,  one  moiety  to  the 
Queen,  the  other  to  the  informer.     The  question  here  is,  whether  that 
statute,  so  far  as  it  imposes  a  penalty  for  taking  more  than  the  poundage 
thereby  given,  is  not  repealed  by  stat.  7  W.  4  &  1  Vict.  c.  56,  which, 
by  sect.  2,  provides :  ^^  That  from  and  after  the  passing  of  this  act  it 
shall  be  lawful  for  sheriffs,  or  their  officers  concerned  in  the  execution  of 
process  directed  to  sheriffs,  to  demand,  take,  and  receive  such  fees,  and 
no  more,  as  shall  from  time  to  time  be  allowed  by  any  officer  of  the 
several  Courts  of  law  at  Westminster  charged  with  the  duty  of  taxing 
costa  in  such  Courts,  under  the  sanction  and  authority  of  the  Judges  of 
the  said  Courts  respectively."     Sect.  8   enacts:   ^'That  any  sheriff, 
officer,  or  minister  acting  in  the  execution  of  process  directed  to  any 
sheriff  or  sheriffs,  or  engaged  or  concerned  therein,  who  shall  extort, 
demand,  take,  accept,  or  receive  from  any  person  or  persons  any  fee  or 
fees,  gratuity,  or  reward  not  allowed  as  aforesaid,  or  greater  in  amount 
than  as  allowed  as  aforesaid,  such  sheriff^  or  other  his  officer  or  minister, 
upon  complaint  thereof  made  against  him  to  any  of  the  said  Courts,'* 
and  proof  made  upon  oath,  &c.,  **  to  the  satisfaction  of  the  Court  to 
which  the  said  complaint  shall  be  made,  that  such  sheriff,  officer,"  &c., 
hath  offended  therein  as  aforesaid,  then  and  in  every  such  <5ase  every 
^,--|  *.such  sheriff,  officer,"  &o.,  "  shall  be  adjudged  ^lilty  of  a  contempt 
^  of  such  Court,  and  punished  by  such  Court  accordingly."  The  decla- 
ration here  is  so  framed  as  to  show  that  the  defendant  took  more  than 
is  allowed  by  the  statute  of  Elizabeth,  and  more,  also,  than  is  allowed  by 
the  statute  of  Victoria.     The  latter  act,  though  it  legalizes  an  increased 
compensation,  does  not  in  terms  repeal  the  act  of  Elizabeth,  which,  to  the 
extent  of  the  taking  of  fees  there  permitted,  was  enabling:  but  the 
penalty  imposed  by  the  former  act  must  be  repealed ;  for,  if  it  be  not,  a 
party  charged  as  in  this  declaration  may  be  subject  to  the  treble  da- 
mages and  40/.  penalty,  and  also  to  punishment  for  a  contempt  under  the 
later  statute.     The  reasonable  construction  must  be  that  the  sole  penalty 
now  subsisting  is  the  punishment  for  contempt.     If  the  penalty  be  that 
given  by  the  statute  of  Elizabeth,  the  amount  recovered  ought  to  be  three 
times  the  excess  above  the  amount  of  compensation  legalized  by  that 
statute ;  but  that  is  inconsistent  with  the  present  complaint,  the  defend* 
ant  here  being  charged  only  with  taking  more  than  is  allowed  by  the  regu* 
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latiDn  of  tlie  jadgea  under  stat.  7  W.  4  &  1  Yiot.  c.  55.  [Lord  DbnmaHi 
C.  J.  Suppose  the  Judges  had  left  the  old  allowance  unaltered.]  If  they 
had  published  a  scale,  that,  and  not  the  old  i^ct,  would  have  been  the 
binding  authority :  though,  possibly,  the  case  might  have  been  different 
if  they  had  laid  down  no  scal^.  The  new  act  does  not  abrogate  the  right 
to  poundage  given  by  the  statute  of  Elizabeth ;  But  it  abolishes  the  Umi^ 
there  laid  down,  when  the  Judges^  by  their  order  under  the  statute  of 
Yictoria,  have  sanctioned  an  additional  compensation;  and  it  prescribea 
a  new  restriction,  enforced  by  the  penalties  of  a  contempt*  *In  that  rM 
case,  therefore,  if  the  limit  prescribed  by  the  Judges  be  transgressed,  *- 
so  that  there  is  an  excess  over  the  aggregate  of  compensation  allowed 
by  the  two  acts,  recourse  must  be  had,  not  to  the  old  but  to  the  recent 
ftatute.  The  words  of  the  two  statutes  are  inconsistent  with  any  other 
oonstruction ;  the  fii3t  gives  authority  to  take  compensation  to  a  stated 
amount  and  not  more,  on  pain,  to  those  who  shall  directly  or  indirectly 
do  the  contrary,  of  certain  forfeitures;  the  second  expressly  permits 
doing  the  contrary  under  a  different  penalty  imposed  on  parties  who 
shall  exceed  to  a  certain  extent.  An  offence  is  abolished  and  a  new  one 
ereated.  The  point  now  before  the  Court  was  raised,  but  not  decided, 
in  Usher  v.  Walters^  4  Q.  B.  553,  where,  however,  Patteson  and  WiL* 
LiAMS,  Js.,  seem  at  least  to  have  doubted  whether  the  recent  act  had  not 
repealed  the  earlier*  It  has  often  been  held  that  a  preceding  act  is  ii^ 
effeot  repealed  by  a  subsequent  one,  without  any  words  of  repeal,  where 
the  latter  act  imposes  a  different  penalty  for  the  same  offence,  or  intro* 
daces  a  different  provision  for  the  same  subject  matter ;  Rex  v.  Ca^^ 

4  Burr.  2026 ;  Rex  v.  The  Trueteeti  of  th  Narthleaeh  ^  Witnejf  Road^y 

5  B.  &  Ad.  978  (which  cases  are  commented  upon  in  Ueher  v.  WcUtere)^ 
JSxparU  Carvihen,  9  flast,  44.  In  CurUwie  v.  Bird^  1  Dowl.  P.  C,  N.  S, 
752,  referred  to  ii^  Uehfft  v.  Walterij  the  question  arose  on  sect  4  of  stat. 
7  W.  4  &  1  Vict.  0.  55 ;  and  CoLERq)OB,  J.,  certainly  intimated  that  '^  th^ 
defendant  might  have  brought  hicf  action  for  extortion,  independent  of  thi4 
act."  But  that  was  an  incidental  remi^rk  on  a  point  not  under  acyudica- 
tion.  In  Daviee  v.  Qriffiths^  4  M.  &  W.  877,  a  case  also  under  the  statute 
*of  Yictoria,  Lord  AniNa^ft  and  Pabke,  B.,  were  of  opinion  that  .^^ 
this  act  did  not  ii^terfer^  with  the  right  to  poundage:  but  that  '* 
may  be  so,  apd  yet  the  law  may  be  altered  as  to  the  penalty  to  be 
incurred  by  denianding  more  compensatioii  than  is  due  under  one  or  botl^ 
of  the  statutes. 

Martin^  contri.  Sti^t.  7  W.  4  &  1  Yict.  c.  55,  does  not  impliedly 
repeal  stat.  29  EUx.  c.  4,  as  to  the  penalty  for  extortion.  It  is  unne- 
cessary to  rely  upon  the  dictum  in  Curlewie  v.  Birdy  1  DowL  P.  C,  N. 
S.  752,  which  is  a  mere  iutimatjon  of  opinion  on  a  point  not  discussed. 
[Lord  DsHMAir,  C.  J.  It  is  not  even  an  expression  of  opinion  as  to  the 
penalties  recoverable.]  The  observation  of  Pattbson,  J.,  in  Ueher  v. 
WaJUn^  4  Q.  B.  55S,  may  also  be  considered  as  a  dictum  not  meant  to 
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be  decisive.  But  the  present  case  may  be  determined  by  the  general 
rules  of  construction.  One  of  these  is  that  '^  every  affirmative  statute 
is  a  repeal,  by  implication,  of  a  precedent  affirmative  statute,  so  far  as 
it  is  contrary  thereto ;"  7  Bac.  Abr.  442,  7jth  ed.,  tit.  Statute  (D), 
citing  Foster  8  CasCj  11  Rep.  56  b,  61  a,  62  b.  And  this  was  the  prin- 
ciple of  decision  in  Rex  v.  Cator^  4  Burr.  2026,  and  Rex  v.  The  Trustees 
of  the  Northleach  and  Witney  RoadSj  5  B.  &;  Ad.  978,  where  the  statutes, 
if  not  contrary  to  each  other,  were  inconsistent.  In  Ex  parte  Caruthers, 
9  East,  44,  the  later  statute  introduced  a  condition  which  necessarily 
restricted  the  operation  of  the  earlier  one.  The  only  question  then,  in 
the  present  case,  is,  whether  the  act  of  Victoria  is  so  inconsistent  with 
that  of  Elizabeth  as,  practically,  to  repeal  it.  ^^  Subsequent  statutes, 
which  add  accumulative  penalties,  and  institute  new  methods  of  pro- 
*101  ^^^^^S>  ^^  ^^^  ^repeal  former  penalties  and  methods  of  proceed- 

■^  ing  ordained  by  preceding  statutes,  without  negative  words :"  and 
*'  the  law  does  not  favour  a  repeal  by  implication,  nor  is  it  to  be  allowed 
unless  the  repugnancy  be  quite  plain :"  7  Bac.  Abr.  443,  tit.  StatuU 
(D).  Here  no  such  repugnancy  is  found.  The  act  of  Elizabeth  pre- 
scribed a  remuneration  in  the  cases  only  of  extent  or  execution  executed 
upon  body,  lands  or  goods,  and  limited  the  fees  in  those  cases.  If  there 
had  been  a  proviso  in  the  same  statute  that  the  judges  might,  if  they 
thought  proper,  add  to  the  remuneration,  it  would  clearly  not  have  been 
inconsistent  with  the  first  enactment.  The  Judges  might  never  have 
increased  the  fees ;  and  then  the  original  enactment  would  have  been 
untouched.  The  enactment  now  in  question  does  not  require  any 
different  view.  Fees  on  execution  were  allowed  by  stat.  23  H.  6,  c.  10, 
B.  1,  as  well  as  by  stat.  29  Eliz.  c.  4,  s.  1.  The  act  of  Victoria  repeals 
in  terms  the  former  statute,  as  to  such  allowance,  but  not  the  latter ; 
and  the  intention  seems  to  be  that  the  remuneration  given  by  that  act 
may  still  be  taken,  with  such  increase,  if  any,  as  the  Judges  may  think 
proportionate  to  the  work  actually  done ;  and  that  for  services  not  con- 
sidered in  the  statute  of  Elizabeth  remuneration  may  also  be  taken,  to 
6uch  extent  as  the  courts  may  sanction.  There  is  nothing  that  renders 
the  provision  for  treble  damages  in  stat.  29  Eliz.  c.  4,  s.  1,  inapplicable 
to  that  state  of  the  law.  Sect.  3  of  stat.  7  W.  4  &  1  Vict.  c.  55, 
gives  a  summary  authority  to  be  exercised  by  the  Court  over  its  officers ; 
but  this  provision  is  cumulative,  and  does  not  take  away  the  remedy 
which  individuals  had  by  the  proceeding  for  treble  damages ;  though,  if 
that  proceeding  were  already  instituted,  the  Court  (according  to  the 
♦111  P*"^^*^^®  ^^  motions  for  criminal  •information)  would  probably  not 

^  interfere.  [Lord  Denman,  C.  J.  If  the  Judges  order  that  for 
services  comprehended  in  the  act  of  Elizabeth  an  amount  shall  be  taken 
beyond  the  amount  permitted  by  that  act,  is  not  it,  so  far,  repealed  ?] 
It  is,  as  to  the  amount ;  but  the  provision  for  treble  damages  will  still 
attach  to  the  excess  over  the  amount  allowed  by  the  joint  effect  of  the 
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two  statutes.  [Wiohtman,  J.  Yoa  add  to  the  words  ^^mcre  recomo 
pense/'  &c.,  in  stat.  29  Eliz.  c.  4,  s.  1,  the  words  '^  except  so  much  as 
may  be  warranted  by  a  future  act  of  parliament."]  That  is  a  reasonable 
construction.  According  to  Daviet  v.  Oriffithsj  4  M.  &  W.  877,  the 
right  to  poundage  given  by  the  statute  of  Elizabeth  remains  untouched^ 
while  the  Courts  are  enabled  to  increase  the  other  remuneration.  It  is 
right,  and  must  have  been  contemplated,  that,  while  the  former  advan- 
tages are  preserved  to  the  officer,  his  former  liability  to  damages  in  case 
of  excess  should  continue  likewise. 

Sir  F.  Kelly  J  in  reply.  In  proceeding  for  a  statutory  penalty,  the 
precise  words  of  the  statute  must  be  adhered  to ;  if  they  cannot,  the 
penalty  can  no  longer  be  enforced.  The  act  of  Elizabeth  on  which  this 
declaration  is  founded  prohibits  the  taking  more  than  12<2.  in  every  20«. 
for  poundage,  and  an  additional  6d.  in  certain  cases :  the  complaint  here 
is  of  taking  more  than  the  12d.  and  6d.,  and  more  than  certain  farther 
sums  which  are  acknowledged  to  be  allowable.  The  principle  of  a  quan- 
tum meruit  cannot  be  adopted  in  a  penal  action ;  nor  is  it  permitted,  in 
such  an  action,  to  suppose  a  proviso,  as  was  suggested  on  the  other  sidp. 

Cur.  adv.  vuU. 

*Lord  Dbkman,  C.  J.,  in  this  vacation  (February  8th),  delivered  p«,^a 
the  judgment  of  the  Court.  ^ 

This  was  a  demurrer  to  the  first  count  of  a  declaration  to  recover  treble 
damages  against  the  defendant,  as  one  of  the  bailiffs  of  the  sheriff  of 
Norfolk,  under  stat.  29  Eliz.  c.  4,  s.  1.  The  count  stated  the  recovery 
of  a  judgment  against  the  plaintiff;  that,  after  the  passing  stat.  7  W.  4  &  I 
Vict.  c.  55,  the  Judges  sanctioned  and  authorised  sheriffs  and  their  officers 
to  take  certain  specified  fees  upon  executing  writs  of  fi.  fa. ;  that  no 
other  fees  were  allowed  by  the  Judges  than  those  specified ;  that  a  writ 
of  fieri  facias  was  issued  against  the  goods  of  the  defendant  upon  the 
judgment,  directed  to  the  sheriff  of  Norfolk,  and  indorsed  to  levy  296/. 
lis.  and  interest,  and  1/.  1^.  for  execution,  besides,  &c. ;  that  the  sheriff 
made  his  warrant  to  the  defendant ;  that  the  defendant,  as  bailiff  of  the 
sheriff,  levied  of  the  plaintiff's  goods  2967.  11«.,  and  10s.  for  interest,  and 
also  1/.  Is.,  as  directed  by  the  indorsement  on  the  writ ;  that  the  defend- 
ant was  also  entitled  to  take  certain  specified  fees  as  allowed  bj  the 
Judges  under  stat.  7  W.  4  kl  Vict.  c.  55,  but  that  the  defendant,  over 
and  above  those  fees,  took  more  than  allowed  by  the  statute  29  Eliz.,  and 
injured  the  plaintiff  to  the  amount  of  the  excess,  who  thereupon  became 
entitled  to  treble  damages  under  the  statute  of  Elizabeth. 

It  was  contended  on  the  part  of  the  defendant  that  the  penal  clause  in 
the  statute  of  29  Eliz.  was  by  implication  repealed  by  the  statute  of  7 
W.  4  &  1  Yict.  as  far  as  regards  the  penalty :  and  that  is  the  only  point 
for  our  consideration. 

The  statute  of  7  W.  4  4;  1  Vict.  c.  55,  is  entitled  "  An  act  for  bettef 
regulating  the  fees  payable  to  sheriffs  upon  the  execution  of  civil  pro* 
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%181  ^®^'"    ^^  ^preamble  states  it  to  be  expedient  to  amend  the  lawft 
■^  relating  to  the  fees  payable  to  sheriffs,  bailiffs  and  others  the  officers 
of  sheriffs,  and  to  give  the  Courts  of  record  at  Westminster  a  due  con- 
trol over  such  fees,  and  to  provide  a   summary  remedy  against  such, 
officers  as  shall  receive  greater  fees  than  by  law  they  shall  be  entitled 
to.     The  act  then  repeals,  wholly  or  in  part,  three  ancient  statutes  relat-. 
ing  to  sheriffs,  and  enacts  that  it  shall  be  lawful  for  sheriffs  and  their 
officers  to  receive  such  fees,  and  no  more,  as  shall  be  allowed  by  the 
taxing  officero  of  the  Courts  of  Westminster  under  the  sanction  of  the 
Judges ;  and  further  enacts  that  any  sheriff  or  officer  receiving  any  fee, 
gratuity  or  reward,  greater  than  is  allowed,  shall  be  guilty  of  a  contempt 
of  Court  and  punished  by  the  Court  accordingly. 

It  is  remarkable  that  there  is  no  mention  whatever  made  in  this  act 
0(f  parliament  of  the  statute  29  Eliz.  c.  4.  Whether  this  was  accidentc^l 
qr  by  design,  it  is  not  very  material  now  to  enquire ;  but,  very  shortly 
after  the  act  passed,  it  was  decided,  in  Davies  v.  Griffiths^  4  M.  &  W. 
877,  that  the  act  of  1  Vict,  was  not  at  all  inconsistent  with  that  of  29 
Eliz. ;  that  they  might  both  well  stand  together ;  and  that  the  sheriff 
would  be  entitled  to  his  poundage  under  the  statute  of  Elizabeth,  and 
also  to  any  additional  fee  that  might  be  allowed  by  the  Judges  under  the 
1  Vict.  In  the  subsequent  case  of  Usher  v.  Walters^  4t  Q.  B.  553,  in, 
this  Court,  reported  in  4  Q.  B.,  it  was  contended  that  the  statute  of 
Elizabeth  was  at  all  events  repealed  as  far  as  regarded  the  penalty.  The 
action  in  that  case,  as  in  this,  was  for  treble  damages  under  the  statute 
of  Elizabeth  ;  and  the  plaintiff  stated  that  the  sheriff  took  a  certain  sum^ 
^141  ^^^^  ^^  more  than  was  'allowed  by  the  statutes ;  and  showed 
what  the  sums  were  that  the  statutes  did  allow ;  but  the  Court, 
without  deciding  the  main  question  in  the  cause,  held  that  the  declaration 
was  bad  for  not  showing  with  sufficient  certainty  how  much  was  taken 
lawfully,  and  how  much  unlawfully,  but  merely  giving  a  certain  amount 
in  gross. 

The  declaration  in  the  present  case  is  so  drawn  as  to  remove  the  ob- 
jection upon  which  the  Court  decided  the  case  of  Usher  v.  Walters :  and 
we  are  now  called  upon  to  decide  the  question  whether  the  defendant  is 
or  is  not  liable  to  the  penalty  given  by  stat.  29  Eliz.  c.  4,  notwithstand- 
ing the  provisions  of  stat.  7  W.  4  &  1  Vict.  c.  55,  and  the  allowance  by 
the  Judges  of  certain  additional  fees  to  sheriffs  and  their  officers. 

Whilst  this  case  was  under  consideration,  a  similar  case  was  pending 
before  the  Court  of  Exchequer,  in  which  they  have  very  lately  pronounced 
judgment.  The  case  is  Pilkington  v.  Cooke^  16  M.  &  W.  615;  and  the 
question  was  the  very  same  as  that  in  the  case  before  us.  The  Court  of 
Exchequer  were  of  opinion  that  the  effect  of  the  statute  of  7  W.  4  &  1 
Yict.  c.  55,  upon  the  statute  of  29  Eliz.  c.  4,  is  to  exempt  the  taking  of 
i^e  fees  allowed  by  the  Judges  under  the  statute  of  Victoria  from  the 
operation  of  the  penal  clause  in  the  statute  of  Elizabeth,  leaving  the  latter 
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stotnle  in  other  respects  in  fbll  operation :  and  consequently  all  that  ia 
taken  b j  the  sheriff  or  his  officer  beyond  what  is  warranted  by  the  ezemp- 
tkm  giren  by  the  statate  of  Victoria  is,  if  it  amonnts  to  more  than  the 
ponndage,  an  excess  nnder  the  statate  of  Elisabeth^  and  renders  the 
oCeer  taking  snch  excess  liable  to  an  action  for  the  penalty  giren  by  that 
ststate. 

Jh  this  view  of  the  case,  which  is  consistent  with  the  ^former  p^«  ^ 
decisions,  and  reconciles  the  provisions  of  the  statutes,  we  entirely 
eoncmr;  and  onr  judgment  therefore  is  for  the  plaintiff. 

Judgment  for  plaintiff. 

MARSHALL,  Esquire,  v.  HICKS.  Feb.  2. 

It  w  Ktion  of  debt  by  aheriff  agBiosi  ezecution  creditor  for  poundage,  the  defendent  claimed 
to  jet  off  the  expenaea,  which  he  had  paid,  of  a  bill  of  aale  and  appraiaement,  preparatory  to 
an  aaaignment  in  tniat  lor  the  creditora  of  the  party  whoae  gooda  were  aeised. 

flcU  that,  wicliout  further  evidenoe  on  the  defendant'a  part,  the  payment  in  reapect  of  aneh  a 
aak  cenld  sot  he  opnaidered  aa  made  for  the  aberiff,  and  oonld  not  be  aet  off. 

DsBT  by  the  sheriff  of  Cornwall,  for  80/.,  for  poundage  and  sums  of 
money  due  and  owing  from  defendant  to  plaintiff  for  the  execution 
within  Ins  bailiwick  of  divers  writs,  &c.,  for  defendant,  at  his  request, 
and  for  work  and  labour,  journeys  and  attendances,  &c.,  and  on  an 
aecount  stated.  Pleas :  1.  Except  as  to  8/.  7«.  6d.,  Never  indebted.  2. 
Bxeept  as  to  8/.  7«.  6d.,  a  set-off  for  money  lent  by  defendant  to  plaintiff, 
money  paid  by  defendant  for  the  use  of  plaintiff  and  at  his  request, 
money  received  by  plaintiff  for  the  use  of  defendant,  and  on  an  account 
Btated.  8.  As  to  82.  7s.  6d.j  a  tender.  (The  claim  as  to  this  sum  was 
abandoned.)    Issue  joined  on  the  replications  to  the  1st  and  2d  pleas. 

The  plaintiff  by  his  particulars  of  demand  claimed  21/.  8s.  for  pound- 
age, and  other  small  sums,  making  up  in  all  24/.  8«.  (The  claim  as  to 
the  smaller  sums  was  abandoned  at  the  trial.)  The  particulars  of  set- 
off were  as  follows. 
1843,  1  Paid  William  Murray,  junior,  for  and  on  account  of  the 
^7 19*  J  plaintiff,  for  an  appraisement  of  the  goods  and  chattels  of  one 
Joseph  Fiske  for  the  plaintiff,  who  was  then  sheriff  of  the  county  of 
OornwaU,  preparatory  to  his  (the  said  plaintiff's)  assigning  the  same,  and 
for  the  charges  attending  the  execution  of  the  assignment  and  bill  of 

silethere<tf ^65    5    0 

*Paid  stamp  duty,  and  parchment  for  the  said  assign-  P^^^ 

aent  and  bill  of  sale X9    8    6  L  ^^ 

On  the  trial,  before  Platt,  B.,  at  the  Cornwall  Summer  assizes,  1845, 
it  appeared  that,  in  May  1843,  a  writ  was  issued  by  the  defendant 
sgainst  one  Joseph  Fiske,  under  which  the  plaintiff,  then  being  sheriff, 
Uvied,  and  assigned  the  goods  to  certain  parties  as  trustees  for  the 
benefit  of  Fbke's  creditors.  The  expenses  of  this  assignment,  including 
appraisement  and  stamp  duty,  were  paid  by  the  attorney  for  the  now 
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defendant.  Bat  there  was  no  evidence  of  any  agreement  or  arrangement 
between  him  and  the  sheriff;  nor  did  it  appear  at  whose  instance  this 
mode  of  sale  was  resorted  to.  It  was  also  stated  in  evidence  that  tbo 
expense  of  similar  sales  was  usually  borne  by  the  bargainee. 

It  was  contended,  for  the  defendant,  that  the  payment  of  these  sums 
was  in  effect  a  payment  on  account  of  the  sheriff;  and  that,  as  the  sheriff 
could  not  charge  for  the  expenses  of  a  sale  by  appraisement  and  assign- 
ment {Phillips  V.  Viscount  Canterbury^  11  M.  k  W.  619),  he  could  not 
lay  the  expenses  of  such  sale  on  the  execution  creditors,  but  was  bound  to 
consider  the  payment  of  them  as  made  on  his  own  account.  The  learned 
Baron  directed  a  verdict  for  the  plaintiff  for  18Z.  Os.  6(2.,  being  the 
difference  between  the  poundage  claimed  and  the  81.  7«.  6(2.  tendered, 
with  leave  to  niove  to  enter  a  verdict  for  the  defendant,  or  to  reduce  the 
damages  if  the  Court  should  be  of  opinion  that  there  was  any  distinction 
between  the  items  of  the  defendant's  set-off. 

M.  Smithy  in  the  ensuing  term,  obtained  a  rule  nisi  accordingly. 
,^^i^-|  ^Merivale  now  showed  cause.  Before  the  enactment  of  stat.  7 
W.  4  &  1  Vict.  c.  55,  the  sheriff  was  entitled  only  to  poundage 
under  stat.  29  Eliz.  c.  4 ;  for  expenses  of  sale  he  could  not  make  any 
further  charge ;  Woodgate  v.  KnatehbtMy  2  T.  B.  148.  And  the  fees 
termed  poundage  are  for  the  seizure,  wholly  independent  of  the  sale; 
for  the  sheriff  is  entitled  to  them  although  there  be  a  compromise  before 
sale;  Alchin  v.  WellSj  5  T.  B.  470:  or  although  the  execution  be  set 
aside  for  irregularity ;  Eawstame  v.  Wilkin$onj  4  M.  &  S.  256.  He 
was  therefore  at  common  law  bound  to  sell  without  making  any  charge 
for  the  sale.  Then  the  enactment  of  7  W.  4  &  1  Vict.  c.  55,  gave  the 
sheriff  certain  fees  on  sales  of  goods  by  auction :  and  he  is  entitled  only 
to  those  fees,  in  addition  to  his  poundage ;  SUUer  v.  Sameij  7  M.  &  W. 
413.  Accordingly,  it  was  held,  in  Phillips  v.  Viscount  Ccmterburyj  11 
M.  k  W.  619,  that,  where  the  sheriff,  instead  of  selling  by  auction,  dis- 
posed of  the  goods,  which  he  had  seized,  by  appraisement  and  bill  of 
sale,  he  was  not  entitled  to  anything  beyond  his  poundage,  and  could 
not  deduct  the  expenses  of  such  appraisement  and  bill  of  sale.  On  the 
authority  of  that  case  the  present  rule  was  obtained ;  and  it  is  now  sought 
to  carry  its  principle  so  far,  as  to  establish  that,  where  these  expenses 
have  been  paid  by  the  defendant,  who  had  himself  obtained  the  execu- 
tion, he  is  entitled  to  set  them  off  against  the  sheriff's  poundage  by  way 
of  deduction.  But,  to  establish  this  point,  it  must  first  be  shown  that 
the  defendant  paid  for  the  sale  in  question,  acting  as  the  sheriff's  agent, 
*181  '^^^  presumption  is  the  other  way.  If  the  sheriff  had  *sold  by 
auction,  he  would  have  been  entitled  to  reimburse  himself  for  the 
expenses  of  the  sale.  It  is  unreasonable,  therefore,  to  suppose  that  be 
of  his  own  accord  adopted  the  mode  of  sale  by  which  he  must  lose  those 
expenses.  If  any  assumption  is  to  be  made,  it  must  be  that  (as  no  doubt 
was  the  fact)  the  defendant  himself  preferred  to  adopt  this  mode  of  sale 
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It  18  observable  that  Lord  Abingbr,  in  his  judgment  in  Phillip%  t.  Fti- 
etnoit  Oanterburtfj  speaks  of  the  want  of  any  provision  for  the  case  of  a 
Sale  by  private  contract  as  an  omission  in  the  act,  and  suggests  its 
amendment.  K  that  suggestion  had  been  adopted  by  the  legislature,  the 
sheriff  in  this  case  would  have  been  entitled  to  charge  both  his  poundage 
and  the  expenses  of  sale :  whereas  it  is  now  sought  to  (deduct  his  expenses 
of  sale  from  his  poundage.  Even  if  the  defendant  were  entitled  to 
Bet  off  the  charges  for  the  execution  of  the  bill  of  sale,  he  could  not,  at 
all  events,  set  off  those  for  the  stamp  duty  dnd  parchment,  which  ordi- 
narily fall  on  the  purchaser.  [GoLBRiDaB,  J.  Those  charges  stand  on 
the  same  footing  as  the  rest,  and  cannot  be  distinguished  from  them.] 

Jf.  Smithj  contrll.  This  was  a  bill  of  sale,  not  to  the  defendant  in 
this  action  as  purchaser,  but  to  certain  other  parties,  as  representing  the 
creditors  of  Fiske.  The  now  defendant,  on  whom  no  part  of  the  expenses 
of  such  sale  could  fall  in  contemplation  of  law,  paid  them.  PhiUipM  v. 
Vueount  Canterbury  establLshes  that  the  sheriff  could  not  have  charged 
them.  The  sheriff  was  therefore  the  party  legally  liable  to  them ;  and 
it  must  be  taken  that  the  defendant  acted  merely  as  his  agent  in 
^making  the  payment.  Compelling  the  defendant  to  pay  them  is  r^^Q 
in  the  nature  of  extortion.  The  sheriff  might  have  charged  if  he  ^ 
sold  by  auction :  if  he  chooses  to  sell  in  another  way  which  does  not 
entitle  him  to  charge,  does  it  not  lie  on  him  to  show  that  he  was  guaran- 
teed by  private  agreement  ?  [Wightman,  J.  The  defendant  not  only 
piud  these  expenses  voluntarily,  but,  for  aught  that  appears,  he  fixed  the 
amount :  can  he  make  this  ad  libitum  deduction  from  the  sheriffs  pound- 
age ?j  The  sheriff  avoids  the  risk  and  trouble  of  a  sale  by  auction, 
although  he  loses  the  fees.  As,  then,  he  is  the  party  on  whom  the  law 
throws  the  duty  of  selling,  it  is  fair  to  assume  that  the  mode  of  sale 
chosen  was  chosen  by  Him ;  and,  if  so,  the  expense,  whatever  it  may  be, 
beyond  what  he  is  entitled  to  charge,  is  in  reality  his  own  expense,  out 
of  whatever  hands  the  money  may  in  the  first  instance  have  come ;  and 
the  now  defendant  may  set  it  off.  Thus,  where  the  sheriff  had  claimed 
from  an  attorney  larger  fees  on  a  warrant  than  he  was  entitled  to,  and 
the  attorney  had  paid  the  charge  in  ignorance  of  the  law,  it  was  held 
that,  in  an  action  by  the  sheriff  against  him,  the  attorney  was  entitled  to 
set  off  the  payment ;  Dew  v.  PanonSj  2  B.  &  Aid.  562. 

Lord  Dbnman,  C.  J.  The  defendant,  who  seeks  to  set  off  these  pay- 
ments, is  in  the  same  situation  as  if  he  were  bringing  an  action  for  money 
paid  against  the  sheriff  in  respect  of  them.  He  has,  therefore,  to  make 
out  his  own  case.  It  lies  on  him  to  show  how  he  came  to  make  the 
payments  in  question.  If  it  were  left  to  be  decided  as  a  matter  of  infe- 
rence, it  is  easy  to  imagine  *that  the  sheriff  may  have  selected  this  ri^a^ 
mode  of  sale  at  the  defendant's  request,  thereby  depriving  himself 
of  the  fees  which  he  could  have  charged  on  a  sale  by  auction :  if  so^  the 
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pftyment  was  vohntary :  snd,  at  all  eTontB|  it  Ike  o&  the  deftndaat  to 
make  out  the  contrary. 

CoLERiDGi,  J.(a)  I  am  of  the  same  opinion.  I  regard  it  simplj  as  • 
case  of  failure  of  proof :  the  onus  laj  on  the  defendant. 

WlGHTM ANy  J.|  concurred.  Bole  disd»rged.(6) 

^)  Pattssov,  J.,  was  thmnL  (^  Reportod  ^  H.  Merirale,  E«|. 


DAMERELL  v.  PROTHEROE  and  Others.    Feb.  8. 

A  heriot  may  be  due  by  cii8tiiiii,on  the  death  of  a  tenant,  in  teepect  of  a  tenement  of  free  landa 

held  in  fee  eimple  of  a  manor. 
Goneeqnently,  to  prore  each  a  coatoro,  preaentmenia  of  the  deathe  of  tenanta  of  other  five 

tenemente  held  in  fee  of  the  manor,  and  the  aeiiure  of  heriola  thereupon,  are  admiaaibie. 


Trovbr.  First  connt,  for  a  gelding  colt.  Second  connt,  for  a  coir. 
Third  count,  for  another  cow.  Fourth  count,  for  a  pony.  Fifth  count, 
for  a  horse.  Sixth  count,  for  a  mare.  Pleas.  1.  Not  Guilty :  2,  8,  4, 
5,  6,  7,  to  the  counts  severally,  that  the  plaintiff  was  not  possessed. 
Issues  thereon. 

On  the  trial,  before  Erlb,  J.,  at  the  Devonshire  summer  assises,  1845, 
it  appeared  that  the  plaintiff  claimed  to  be  lord  of  the  manor  of  South 
Tawton,  otherwise  Itton,  in  the  county  of  Devon :  and  the  action  was 
brought  against  the  defendants,  executors  of  the  will  of  Thomas  Palmer 
■Acland,  Esq.,  to  recover  the  value  of  six  heriots,  claimed  by  the  plain- 
-iiS  as  having  become  due  on  the  death  of  the  said  T.  P.  Acland,  who 
^2 1-1  died  on  the  2l8t  of  March,  1844,  being  then  tenant  *of  six  tone- 
''  ments  within  the  said  manor,  of  the  names  of  Trendlebear,  Wood- 
land, Amlyn  Taw,  West  Nymph,  Taw  Green,  and  Itton. 

The  tenements  in  question  were  lands  held  in  fee  of  the  manor. 
The  plaintiff,  having  shown  that  he  was  lord  of  the  manor,  in  order  to 
prove  that  heriots  were  due  on  the  deaths  of  owners  of  these  tenements, 
put  in  evidence  a  series  of  presentments,  in  which  payments  of  heriots 
on  the  deaths  of  tenants  in  fee  of  the  manor  were  specified.  Each  of 
the  presentments  put  in  regarded  several  tenements:  in  each  of  such 
presentments,  one  or  more  of  the  tenements  in  question  in  this  action 
was  mentioned;  but  each  of  them  related  also  to  other  tenements.  It 
was  objected,  on  the  part  of  the  defendants,  that  no  proof  was  given 
wliether  the  heriots  were  claimed  as  heriot  custom  or  heriot  service ;  that, 
in  the  former  case,  no  heriot  could  be  due  by  custom  from  freehold 
tenements ;  in  the  latter,  the  right  could  not  be  proved  by  presentments, 
such  evidence  being  applicable  to  heriot  custom  only.  It  was  objected, 
also,  that  in  any  view  these  presentments  were  inadmissible,  as  regarding 
other  tenements  besides  those  in  question.  The  learned  Judge  overruled 
these  objections,  and  received  the  presentments.    Verdict  for  plaintiff. 
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A  raid  nisi  for  n  new  trial  was  obtained  in  the  next  term,  on  ibk 
powni.  of  the  reception  of  improper  evidence. 

J,  Oreenwood  now  showed  canse.(a)  The  question  is  whether  a  clahh 
«f  heriot  custom  can  be  made  in  respect  of  freehold  tenements,  withiji 
a  manor,  held  in  fee  ^simple.  The  authorities  show  that  it  may.  -^^ 
*'An  heriot  may  also  appertain  to  the  free  land,  that  is  held  by  ^ 
Service  and  suit  of  court;  in  which  case  it  is  most  commonly  a  copyhola 
enfranchised,  whereupon  the  heriot  is  still  diie  by  custom ;"  2  Bl.  Coin. 
424:  citing  Bracton,  86  a,  lib.  2,  c.  36,  s.  9,  where  the  'Henens,  liber 
Tel  servus,"  is  said  to  be  bound  to  render  an  heriot  ^'  secundum  dirersam 
locorum  consuetudinem."     To  the  same  effect  are  2  Watk.  Copyhold,  p. 

182,  St/Karcty. ^  1  Bulstr.  101,  note  (1)  on  Lanyan  y.  Carney  2 

Wins.  Sauud.  168  a,  168  b  (citing  Yearb.  Hil.  21  H.  7,  fol.  13  A,  pi. 
18,  fol.  15  A,  pi.  24,  2  Bro.  Abr.  HarrioU,  pi.  5),  Co.  Entr.  613  a.  No 
doubt  is  raised  on  this  point  in  Baldwyn  v.  Noak$^  2  Lutw.  1809,  or 
AKngton  v.  Lipscombj  1  Q.  B.  776. 

Kinglakey  Serjt.,  and  M.  Smithy  contri.  This  eridence  was  not  receiv- 
able, unless  the  claims  can  be  maintained  as  for  an  heriot  custom  in 
respect  of  freehold  land,  held  in  fee  of  a  manor.  But  nothing  could 
tender  the  tenant  in  fee  simple  subject  to  such  a  render,  except  an  old 
sendee,  attached  to  the  land  before  the  statute  of  quia  emptores. 
'^  Heriots  are  serrices  and  part  of  the  tenure ;  and  since  the  statute  of 
quia  emptores  terrarum  no  tenure  can  be  created  or  heriots  reserved  |" 
JSifffOrds  V.  Mo^eley^  Willes,  192,  194.  <<  Where  a  tenant  in  fee  holds 
of  his  lord  by  heriot  service,  such  iservice  is  incident  to  the  tenure, 
which  is  ancient,  and  must  be  supposed  to  be  before  the  statute  qtdk 
emptores ;"  Suit  of  Court  and  Services,  8  Salk.  882,  Scriven  on  Copy- 
hold, 370  (7th  ed.).  When  anything  of  the  nature  of  a  customary  ren- 
der exists  in  freehold  estates,  such  as  a  render  of  minerals  in  some 
counties,  this  is  to  be  ascribed  to  i  peculiar  ^tenure ;  Kitchin*s  ^^^o 
Jurisdictions,  4;c.,  p.  267  (6th  ed.),  tit.  Harriot ;  Com.  Dig.  Copy-  ■■ 
hM  (K  19).  In  the  passage  in  the  same  Work,  Copyhold  (K  28),  <<  So 
an  heriot  may  be  due  by  the  custom  of  a  manor,  upon  the  death  of 
every  tenant  of  an  estate  of  inheritance,"  it  appears,  by  reference  to 
Kitchin,  ut  suprl^  which  is  the  authority  cited,  that  customary  estates 
of  inheritance  in  copyhold  estates  only  are  intended ;  as  in  the  cases  of 
the  various  customs  specified  in  Com.  Dig.  Copyhold  (C  7),  Litt.  s.  78. 
[Srls,  J.  May  not  copyhold  land  have  been  enfranchised  before  th6 
statute  quia  emptores,  to  be  held  of  the  manor  subject  to  the  customs  of 
the  manor  ?]  The  act  of  enfranchisement  extinguishes  the  custom ; 
Doe  dem,  Reay  v.  Huntingtonj  4  East,  271.  [Erlb,  J.  But  the  author 
rities  which  you  have  cited  show  that  there  may  be  tenants  rt  fee  simple 
of  eoj^holds.    The  defendants  here  are  only  tenants  in  fee  simple  of 

(a)  Before  Lord  Dsiriujr,  C.  J.,  PAmaoir  end  Eels,  Js. 
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free  tenements  in  a  manor.  ,  There  is  nothing  to  show  how  they  became 
80.  They  may  have  been  copyholders  originally.]  No  copyholds  were 
shown  to  hare  existed  in  this  manor.  Next,  as  to  the  admissibility  of 
the  presentments,  as  comprehending  other  tenements  than  those  in 
question :  it  is  not  denied  that  a  custom  as  to  one  tenement  may  be 
proved  by  evidence  of  the  same  custom  in  another,  where  the  foundation 
has  first  been  laid  by  showing  that  the  tenements'  are  all  under  one 
uniform  tenure :  but  this  is  a  necessary  preliminary ;  Rawe  v.  Brentanj 
8  B.  &  C.  758 ;  Somerset  v.  Franeey  1  Stra.  659 ;  Marquis  of  Angkeea 
v.  Lord  ffathertonj  10  M.  &  W.  218  ;(a)  Stanley  v.  Whitey  14  East, 
-  832.  •The  evidence  here  is  only  evidence  of  reputation,  if  admis- 
-I  sible  at  all;  and  therefore  only  of  the  custom  of  the  manor; 
Chapman  v.  Cowlanj  18  East,  10;  Morewood  Y.Wood ;{b)  Outram  v. 
Morewood,  14  East,  830  (note),  Phil.  Evid.  245,  245,  6,  (9th  ed.) ;  Ear- 
wood  V.  S%m%,  Wightw.  112.  Cur.  adv.  vult. 

Lord  Denmak,  C.  J.,  in  the  same  vacation  (February  10th),  delivered 
judgment. 

In  this  action  of  trover,  the  right  of  the  plaintiff  to  take  certain  beasts 
for  heriots  was  denied  by  the  plea  of  Not  possessed.  The  heriots  were 
claimed  in  respect  of  free  tenements  in  the  manor  of  South  Tawton,  held 
of  the  lord  of  the  manor  in  fee  simple,  of  which  the  tenant  had  died 
seised.  Evidence  was  given  of  the  exercise  of  the  right  in  respect  of 
other  tenements  within  the  manor,  as  well  as  in  respect  of  the  tenements 
in  question,  and  also  of  reputation  of  a  custom  in  the  manor  for  the  lord 
to  have  a  heriot  on  the  death  of  a  free  tenant  in  fee.  The  defendants 
objected  to  the  reception  of  this  evidence,  on  the  ground  that  a  right  to 
a  heriot  in  respect  of  a  free  tenement  held  in  fee  simple  must  be  derived 
from  tenure,  and  cannot  be  derived  from  custom,  and  that  therefore  the 
evidence  was  inadmissible.  The  verdict  was  for  the  plaintiff;  and  a  rule 
nisi  for  a  new  trial  was  obtained  upon  this  objection.  Several  authorities 
were  cited  to  show  that  the  right  to  seize  a  heriot  as  a  service  due  by 
tenure  cannot  be  established  when  the  estate  in  respect  of  which  it  is 
claimed  is  less  than  a  fee.  Authorities  also  were  cited  to  show  that  a 
•9f^1  right  to  a  heriot  as  a  service  may  be  created  by  *deed,  since  the 
-'  statute  of  quia  emptores,  18  E.  1,  upon  any  estate :  but  the  right 
then  is  to  a  render  in  the  nature  of  rent,  which  may  be  enforced  by 
distress  or  action,  but  not  by  seizure  of  the  specific  chattel.  And  it  was 
contended  that  a  heriot  could  not  be  due  by  custom,  in  respect  of  a  free- 
hold estate  in  fee  simple,  because  it  might  be  due  by  tenure.  But  it  is 
obvious  that  this  consequence  does  not  follow :  nor  can  any  argument 
be  drawn  against  the  claim  by  custom  from  the  reasoning  showing  that 
a  heriot  service  cannot  be  due  by  tenure,  upon  an  estate  for  life  or  years 
created  since  the  statute  of  quia  emptores.    Nor  has  any  decision  been 

(a)  Sm  /ewitMi  ▼.  Dywam,  9  M.  «l  W.  540,  556. 

(6)  Note  (a)  Dot  dmt,  JHdbmry  y.  Tkaauu,  U  Ettt,  327. 
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$ddaced  agamat  the  legality  of  heriot  by  custom  in  sixch  a  case.  On  the 
other  hand,  as  a  cnstom  may  be  valid  for  a  heriot  upon  the  death  of 
erery  free  tenant  holding  for  a  less  estate  than  fee  simple,  it  follows  that 
it  may  be  valid  in  respect  of  free  lands  held  in  fee  simple,  unless  there 
18  something  in  the  nature  of  that  estate  inconsistent  with  such  a  custom, 
which  there  is  not.  The  earliest  cases  on  the  subject  support  this  view. 
Fitsherbert,  tit.  Prescriptionj  pi.  29  (18  E.  8) :  the  lord  avows  for  a 
heriot  custom  due  upon  the  death  of  a  free  tenant  in  fee ;  the  plaintiff 
pleads  to  the  avowry  a  joint  tenancy  in  fee,  and  that  the  heriot  custom 
is  not  due  till  the  death  of  the  survivor.  In  Mayne  v.  Oros^  Yearb. 
Mich.  4  H.  4,  fol.  2  B,  pi.  6,  the  right  to  a  fine  on  alienation  of  lands 
held  in  fee  simple,  within  the  honour  of  Gloucester,  was  considered 
valid ;  which  custom  is  analogous  to  that  in  question.  And  it  is  men- 
tioned more  than  onco,  in  the  report,  that  a  heriot  may  be  due  by  custom, 
in  respect  of  free  lands  held  in  fee  simple.  In  Yearb.  Hil.  21  H.  7,  fol. 
15  A,  pi.  24,  the  objection  against  the  prescription  for  a  heriot  on  the 
death  of  every  tenant  for  life  (which  was  a  heriot  *by  custom)  was,  rMa 
that  the  estate  was  not  continuous,  and  might  not  be  regranted,  ^ 
and  so  the  custom  was  not  kept  up.  This  was  overruled ;  the  validity  of 
the  custom  was  questioned,  because  the  estate  was  not  in  fee  simple,  but 
not  on  the  ground  that  the  lands  were  free  lands.  The  objection,  there- 
fore, is  without  foundation :  and  the  rule  must  be  discharged. 

Rule  discharged,  (a) 

(a)  Reported  bf  H.  MerivaJe,  Eiq. 


The  following  case  is  introduced  a  little  before  its  proper  date,  being 
important  in  principle,  and  of  great  local  interest. 

ROGERS  V.  BRENTON. 


DecUntion,  in  cete»  stated  that  pleintifT  was  possessed  of  and  entitled  to  a  tenement,  to  wit, 
the  right  to  dig  and  take  to  his  own  nse,  tin  and  tin  ore  in  certain  land ;  and  alleged  adistnrb- 
ante  by  defendant. 

Plea,  denying  the  possession  and  title  modo  et  fbrml. 

At  the  trial,  plaintiff  claimed  under  the  following  custom,  which  the  jury  found  to  exist  in 
itet: — Any  person  may  enter  on  the  waste  land  of  another  in  Cornwall,  and  mark  out  by 
fcnr  comer  boundaries  a  certain  area :  a  written  description  of  the  plot  of  land  so  markedr 
with  metes  and  bounds  and  the  name  of  the  person  for  whose  use  the  proceeding  is  taken, 
ii  recorded  in  an  immemorial  local  court,  called  the  Stannary  Court,  and  proclaimed  at  three 
•occeseiTe  courts  held  at  stated  interTals :  if  no  objection  is  successfully  made  by  any  other 
pcnoo,  the  Court  awards  a  writ  to  the  bailiff  of  the  Court  to  deliver  possession  of  the  said 
"bounds or  tin  work*'  to  the  bounder,  who  thereupon  has  the  exclusive  right  to  search  for, 
dig.  and  take  for  his  own  use  all  tin  and  tin  ore  within  the  described  limits,  paying  to  tho 
landowner  a  certain  customary  proportion  of  the  Ore  raised,  under  the  name  of  toll  tin.  Tne 
right  descedds  to  executors,  and  may  be  preserved  for  an  indefinite  time,  either  by  actually 
working  and  paying  toll,  or  by  annually  renewing  the  four  boundary  marks  on  a  day  certain* 
Rdd: 

That  the  custom  to  preserve  the  right  by  the  mere  ceremony  of  an  annual  renewal  without 
working  is  unreasonable  and  bad  in  law,  and  that  plaintiiT  (who  had  ceased  to  work  or 
VOL.  X. — 4t  C 
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'pay  toll  for  18  yaws)  oovid  not  ntowt  ih  the  tbtfta  tetioii,  6Yt»ii  10  iguiStt  a  Htwi^i 
And 
That,  although  the  alleged  custom  inToWed  a  claim  of  a  profit  in  alieno  solo,  it  ivoold  hava 
been  a  good  one,  if  bonft  fide  working  had  been  found  to  be  obligatory  under  it. 

Casb.  The  first  count  stated  that  the  plaintiff  was  lawfully  possessed 
of  and  entitled  to  and  ought  to  have  had  and  enjoyed  the  tenement 
^^^  following :  that  is  *to  saj,  the  right  and  liberty  to  dig,  get,  raise 
•^  and  carry  away,  for  his  own  use,  the  tin  and  tin  ore  found  and 
being  within  a  piece  of  ground  called  the  Ruby  Tin  BoundS|  in  the  parish 
of  Wendron  in  the  county  of  Cornwall ;  yet  defendant,  well  knowing  the 
premises,  but  intending  to  deprive  plaintiff  of  the  benefit  of  the  tin,  &c«, 
and  to  disturb  him  in  the  possession  and  enjoyment  of  his  said  right  and 
liberty,  and  to  render  it  of  less  value,  wrongfully  dug,  got,  raised  and 
carried  away  large  quantities  of  the  tin  and  tin  ore  found  within  the  said 
piece  of  ground ;  whereby  plaintiff  was  deprived  of  the  benefit  which  he 
might  and  otherwise  would  have  derived  from  his  said  right  and  liberty, 
and  the  said  tenement  thereby  became  of  less  value  to  plaintiff  than 
it  otherwise  would  have  been.  The  second  count  was  in  trover,  for  tin 
and  tin  ore. 

Pleas.  1.  Not  guilty.  2.  As  to  th&  first  count,  that  plaintiff  was  not 
lawfully  possessed  of,  or  entitled  to,  nor  ought  to  have  had  or  enjoyed, 
the  said  tenement,  that  is  to  say,  the  right  and  liberty  to  dig,  &c.,  in 
manner  and  form,  &c.  Conclusion  to  the  country.  Issue  thereon.  3. 
To  the  second  count,  traverse  of  the  possession  of  the  tin  and  tin  ore. 
Issue  thereon. 

The  cause  was  tried  before  Wightmak,  J.,  at  the  Middle8ex(a)  sittings, 
after  Trinity  term,  1848,  when  the  jury  found  a  general  verdict  for  the 
plaintiff,  subject  to  a  motion  for  a  nonsuit.  It  appeared  that  the  plain- 
tiff, who  was  lord  of  the  manor  of  Helston  in  Kernel:  by  purchase  from 
the  Duchy  of  Cornwall  in  1798,  claimed  the  tin  and  tin  ore  within  the 
tenement  of  Galidna,  formerly  a  conventionary  or  customary  tenement 
•9fti  ^^  ^^^^  manor,  but  enfranchised  by  the  plaintiff  since  the  ^purchase. 
-■  On  the  sale  of  the  manor  all  mines  were  reserved  to  the  Duchy; 
but  the  plaintiff  claimed  as  ^^  bounder,"  that  is  as  owner  of  a  ''  pair  of  tin 
bounds,"  called  Ruby  Bounds,  by  force  of  the  custom  of  Cornwall,  described 
in  the  Appendix  to  the  report  of  Rawe  v.  Brentanj{b)  and  in  the  present- 
ments of  the  Stannary  Convocation  or  Parliament.  (<?)  The  plaintiff  derived 

(a)  The  venue  m^  altered  from  Cornwall  to  Middleaez  by  a  Jodge*a  order,  in  November 
1841. 

(b)  3  Man.  6l  Ry.  497,  498.  Appendix  F.  The  cnatom  is  fully  stated  in  the  marginal 
abstract  of  the  present  case,  ante,  p.  26. 

(r)  The  following  are  the  parts  of  the  Stannary  Convocation  roll  read  at  the  trial :  oh  the 
argument  in  banc,  counsel  referred  to  the  whole  of  the  printed  copy. 

Convocation,  22  Jss.  1,  article  17.  We  find,  according  to  our  ancient  cnstoms,  that  everf 
tinner  that  shall  new  cut  any  old  bounds,  shall,  at  the  next  Court  within  the  Stannary  wh'^J* 
'the  work  is,  enter  his  proclamation  for  the  same,  and  therein  nominate  all  his  owners,  and  the 
day  of  hia  pitch,  and  the  names,  both  old  and  new,  of  the  said  work,  with  the  bounds  sod 
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'^He  to  t1i#m  as  ezeentor  sod  legateee  of  his  father.    The  tin  .^_ 
•boandB  had  not  l>een  cut  or  pitched  within  living  memory ;  nor  ■- 
was  there  any  evidenee  of  their  ^commencement ;  bnt  proof  was  ^.^^^ 
given  of  the  annual  renewal  of  them  for  seventy  years  past.     Tin  ^ 

limits  of  the  said  pitch ;  otfaerwiae  the  nid  pitch  to  be  deemed  Toid.    Printed  ed.  (Traio, 
laM),  p.  19. 

Art.  18.  We  find,  when  bounds  are  kept  by  renewing  ■ceording  to  the  enstom,  snd  tfto 
keeper  shall  carelessly  let  slip  his  day  of  renewing,  and  shall  afterwards  oonie  again  and  renew 
the  old  corners  beim  any  other  tinner  shall  cat  a  new  pitch  upon  them,  that  such  renewiig 
«haU  be  taken  lor  a  good  nmewing  egainst  any  other  pitch,    lb.  p.  20. 

CoiiTocation,  12  Charles  1,  art.  3.  We  present  and  afiirm  that,  by  common  prescribed  Stan* 
nary  right,  any  tinner  may  bound  any  wastrel  lands  within  the  county  of  Cornwall,  that  is 
■nbonnded  or  Toid  of  lawful  bounds,  and  also  any  ssTeral  and  incloaed  land,  that  hath  been 
anciently  bounded  and  assured  for  wastrel  by  delivering  of  toll  tin  to  the  lord  of  the  soil 
before  that  the  hedges  were  msde  upon  it,  and  also  such  and  so  much  of  the  Prince's  soTeral 
and  inclosed  customary  land  within  the  ancient  Duchy  aasessionable  manors,  as  hath  be^ 
anciently  bounded  with  turfs  according  to  the  ancient  custom  and  usage  within  the  said  seTeral 
Pncfay  manors,  and  not  otherwise,  the  tinner  paying  out  of  such  land  so  bounded  the  usual 
toll  only  as  is  generally  paid  within  the  Stannariea ;  that  ia,  the  fifteenth  dish  or  psrt,  ssTing  in 
soch  placea  where  a  special  custom  hath  limited  another  rate  of  toll.    lb.  p.  34. 

Art.  4.  We  present  and  affirm  our  general  cuatom  of  gaining  and  keeping  right  in  bounds 
to  be  by  new  pitch  and  renew  in  such  manner  as  it  now  is  and  anciently  haih  been  in  use  in 
the  seversl  Stannariea,  which  said  general  custom  we  limit,  ordain,  and  agree  that  it  shall  b« 
Uias  understood,  tii.,  that  an  owner  working  his  tin  work  by  himself,  his  wages- man,  «r 
limner,  paying  toU  once  a  year  and  a  day,  or  otherwise  continuing  his  working  without  fraud 
in  driving  an  adit  unto,  or  sinking  a  shaft  upon,  the  said  work,  and  withal  preserving  the  four 
comer  bounda  ao  as  they  [may]  be  seen  or  sufficiently  proved  if  they,  or  any  of  them,  shall 
be  newly  or  casually  or  raalicbusly  defaced,  so  k>ng  the  said  owner  shall  not  lose  his  bounds 
fer  delattlt  of  renewitig.    lb.  pp.  34,  36. 

Art.  31.    We  agree,  constitute,  and  ordain,  that  if  any  tin  work  under  bounds  hath  lain  or 

•Aall  lie  nnwnmght  by  the  spsoe  of  seven  years,  and  if  any  tinner  shall  be  desirous  to  work  flto 

ssme,  he  shsU  signify  such  his  purpose  to  the  owners  of  the  said  work,  or  to  the  most  of  them, 

and  shall  cause  to  be  entered  of  record  upon  the  Court  book  the  place  where  the  said  work 

listh,  and  the  time  of  auch  hia  declaration,  to  whom  and  before  whom ;  snd  then  if  the  ownei^ 

ef  the  aaid  work,  or  some  of  them,  shell  not  work,  set,  or  procure  the  said  work  to  be  wrought 

within  one  year  next  after  such  declaration  made  unto  them,  if  the  owners  have  not  any  other 

work  then  in  working  by  their  own  adventure,  it  ahall  be  lawful  for  the  said  person  that  gave 

such  warning  to  the  owners  to  work  the  said  work  at  farm,  as  long  aa  he  will  continue  hia  costs 

therein,  paying  to  the  owner,  if  it  be  [aj  dry  work,  the  seventh  dish  to  farm  ;  and  if  it  be  a  watdi 

work,  that  draweth  water  both  summer  snd  winter,  but  the  ninth  dish  to  form.    Provided,  that 

before  he  enter  into  the  work  he  shall  give  sufficient  caution,  such  as  the  steward  of  the  Stan 

nsry  Court  shall  allow,  ibr  the  well  [and]  orderly  working  and  preservation  of  the  said  work, 

tod  that  be  ahall  not  break  the  pillars,  backs,  vaults,  or  binding  thereof,  nor  fill  the  adit  thereof 

Id  the  prejudice  or  deatruction  of  the  said  work.    But  for  tin  works  in  several  lands  unbounded, 

which  belong  to  the  lords  of  the  aoil  only,  we  affirm  and  say,  that  by  our  custom  no  tinner  may 

work  in  seversl  or  imbounded  landa  without  the  leave  of  the  lord  or  owner  of  the  soil.    lb. 

pp.  47, 48. 

Convocation,  2  Jac.  2,  art  3.    Item.    We  present  our  ancient  cuatom  to  be,  and  do  agree, 

constitute,  and  ordain  that  all  tin  bounda  ought  to  have  four  corners,  which  shall  consist  of 

twenty-four  turfs  or  stones,  six  to  each  comer.    And  we  likewise  find  that  side  bounds  have 

been  anciently  used  and  are  atill  lawful  to  be  used.    And  we  do  declare  our  custom  to  be,  that 

an  bounds  must  be  renewed  within  s  year  and  a  day,  and  that  side  bounds  shall  likewise  be  so 

renewed  whereof  the  benefit  shall  be  claimed.    And  we  do  further  declare  our  custom  to  be, 

that  in  ease  the  side  bounds  be  unrenewed  and  left  void,  and  the  head  or  corner  bounds  be 

lenewed,  the  benefit  of  the  side  bounds  only  shall  be  lost  ss  to  the  land  that  they  draw ;  but 

bs  land  within  the  head  or  comer  bounds  shall  remain  well  bounded.    Tb.  p.  57. 

Art.  4.  Item.    We  do  agree  our  custom  to  be,  and  accordingly  constitute  and  ordain,  that 

ri|hts  and  titles  to  bounds,  and  rights  and  titles  to  sdventures  to  work  for  tin  shall  oe  in  the 

owners  in  the  nature  of  chattels  real,  but  ahall  be  perpetually  enjoyed  from  executor  to  execn* 

tsr  or  administrator,  being  renewed  and  continued  according  to  cuatom,  and  ahall  be  executory 
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had  been  found  and  raised  in  small  quantities  by  adventarers  under  the 
bound-owDjers  and  the  customary  toll  paid  to  the  lord  at  yarious  periods, 
about  60,  50,  44  and  40  years  ago.  The  last  receipt  of  toll  from  the 
Kuby  Bounds  was  in  1823,  about  18  years  before  the  commencement  of 
the  action.  The  defendant  was  the  agent  or  captain  of  a  company  of 
adventurers  who  had  been  working  for  several  years  within  or  near  the 
Ruby  Bounds,  but  had  only  raised  tin  ore  shortly  before  the  action. 
They  •refused  to  pay  any  dues  to  the  plaintiff,  or  to  recognise  his 
J  title  as  bound-owner.  It  did  not  appear  under  whom  the  com- 
pany claimed.(a)  The  following  were  the  most  material  heads  of  evi- 
dence produced  by  the  plaintiff.  The  roll  of  the  Stannary  Convocations 
or  Parliaments,  held  22  James  1,  1  Charles  1,  12  Charles  1,  2  James  2, 
and  26  G.  2,  which  last  recited  the  acts  of  the  previous  Convocations. 
The  particular  entries  read  were  articles  17  k  18  of  22  James  1  ;{b) 
arts.  3,  4,  and  31  of  12  Charles  1  ;(c)  arts.  2  &;  4  of  2  James  2  ;{d)  and 
part  of  art.  8,  sect.  1,  of  26  G.  2.{e)  These  were  put  in  as  declarations 
of  the  custom.  One  of  them,  namely,  art.  81  of  12  Charles  1,  was 
objected  to  by  Sir  W.  W.  Folletty  counsel  for  the  defendant,  as  contain- 
ing a  new  enactment  and  not  a  mere  declaration ;  but  the  learned  Judge 
said  he  was  unable  to  distinguish  what  was  new  law  from  what  was  old 
custom,  and  admitted  the  whole  entry  in  evidence.  The  Commissions, 
under  which  the  Convocations  2  James  2  and  26  6.  2  were  held,  were 
also  proved,  none  earlier  being  found.(^)  They  showed  that  the  Convo- 
cation professed  to  make  new  laws  as  well  as  presented  old  customs.    A 

Meets,  subject  to  the  payment  of  debts  and  legacies  in  such  order  and  manner  as  other  goods 
and  chattels  are  by  the  rule  of  the  common  law ;  but  may  be  granted  by  deed  or  devised  by 
will.    lb.  p.  58. 

Convocation,  26  G.  2,  art.  8,  sect.  1.  Whereas  by  the  common  usage  and  custom  of  the 
Stannaries,  any  tinner  may  bound  with  tin  bounds  any  wastrel  lands  within  the  county  of  Corn- 
wall that  are  unbounded  or  void  of  lawful  bounds ;  and  also  any  several  and  inclosed  lands  that 
have  been  anciently  bounded  and  assured  for  wastrel  by  payment  of  toll  tin  before  that  the 
hedges  were  made  upon  the  same,  and  also  may  cut  bounds  in  the  Prince's  several  and  inclosed 
ancient  assessionable  Duchy  manors,  according  to  the  ancient  custom  and  usage  within  the  said 
several  Duchy  manors;  the  tinners  so  bounding  the  said  lands  paying  the  usual  toll  to  the  lord 
of  the  soil  as  is  generally  paid  within  the  Stannaries  (that  is  to  say)  a  fifteenth  dish  or  part,  sav- 
ing in  such  places  where  s  special  custom  hath  limited  another  manner  of  toll :  And  whereas, 
there  are  several  ancient  and  laudable  customs  relating  to  the  manner  of  cutting,  renewing,  and 
working  of  tin  bounds;  be  it  hereby  declared  and  enacted  that  all  such  customs  shall  remain 
and  be  in  force,  unless  they  are  hereinafter  particularly  limited  and  restrained.  [The  rest  of 
the  article  was  not  read.]  lb.  p.  89. 

It  will  be  observed  that  art.  3rof  the  Convoc.  12  Car.  1,  authorises  an  entry  on  unworked 
bounds  at  the  end  of  seven  years.  If  this  is  taken  as  part  of  the  custom,  and  not  as  new  law. 
It  makes  it  more  reasonable.  The  judgment  firat  delivered  turned  upon  the  language  of  this 
article.    See  post,  p.  46. 

(a)  It  was  stated,  on  the  motion  for  a  new  trial,  that  the  defendant  claimed  under  a  sett  (ix)m 
a  lessee  of  the  Duchy.  The  fact  waa  so  ;  but  it  was  not  shown  on  the  trial,  nor  admitted  by 
the  plaintiff;  the  legal  effect  of  the  lease  and  sett  being  questioned. 

ib)  Prirf  *d  ed.  1824,  pp.  19,  20;  ante,  p.  28,  n.  (6). 

(e)  Id.  po  34,  47 ;  ante,  p.  28,  29,  n.  (b). 

id)  Id.  p.  57;  ant^,  p.  29,  30,  n.(6). 

(«)  Id.  p.  89 ;  antd,  p.  30,  n.  {b), 

(g^  The  Uat  commission  is  printed  in  Appendix  F  to  Eaioe  v.  Brtnton,  3  Man.  &  Ry.  497. 
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charter  of  28  Hen.  7  was  put  in,  which,  among  other  things,  recognised 
bounders  (bnndatores)  as  being  the  possessors  of  tin  works  (opera  stanni) 
ind  their  obligation  to  enter  the  description  of  newly  ^bounded  ^^^^ 
works  in  the  Stannary  Conrt.(a)  Certain  extracts  from  the  Court  *- 
rolls  of  the  Stewards  of  the  four  Stannaries  in  the  reigns  of  Hen.  6, 
Hen.  7,  Elizabeth  and  James  1,  were  read*  to  show  the  early  existence 
of  tin  bounds,  or  ^^  opera  stannaria,"  proclamations  of  them  in  the  Stan* 
nary  Goort,  and  presentments  of  the  custom  generally.(6)  Ministers' 
scconntSy  rendered  to  the  Crown  by  officers  of  the  Duchy  in  25  &;  29 
Ed.  1,  28  Ed.  8,  7  &  8  Hen.  7,  21  k  22  Hen.  7,  22  k  28  H.  7,  were 
produced  to  show  the  receipt  by  the  lord  of  the  manor  of  ^^  toll  tin" 
from  tin  works,  the  toll  tin  being  explained  to  mean  the  customary  due 
payable  to  the  freeholder  out  of  bounded  tin  mines.  Leases  by  the 
Crown  and  Duchy  of  ^^  toll  tin"  belonging  to  the  Duchy,  and  also  of 
"  tin  mines"  in  inclosed  land,  were  read  from  the  Appendix  (No.  55) 
to  Concanen's  Report  of  Rowe  v.  Brentany  p.  205.  (c)  The  assession  roll, 
2  Ric.  2,  and  the  answer  of  tenants  to  interrogatories  at  an  assession 
oonrt  held  for  the  manor  of  Helston  in  Eerrier,  in  1619,  were  produced 
to  show  the  existence  of  bounded  tin  mines  rendering  toll  to  the  lord  in 
that  manor. 

The  parol  evidence  was  given  chiefly  by  mine  agents,  solicitors,  land 

agents,  and  old  tollers,  t.  e.  persons  employed  to  renew  bounds  and  collect 

tells.    They  spoke  of  the  general  prevalence  of  the  custom  in  different 

parts  of  Cornwall,  the  large  receipts  of  dues  by  owners  *of  tin   r-^oo 

bounds,  and  the  extent  to  which  they  were  made  the  subject  of 

sale,  devise,  and  settlement.     The  customary  amount  of  toll,  namely, 

i^th,  was  sometimes  varied  by  agreement.     They  all  agreed  that,  after 

being  legally  set  on  foot,  the  bounds  could  be  preserved  by  mere  annual 

renewal  of  the  turfs  or  mounds  at  the  corners  ;  and  they  did  not  speak 

of  the  mounds  as  consisting  of  any  particular  number  of  turfs.     Some  of 

the  witnesses  doubted  whether  even  tins  ceremony  was  strictly  necessary, 

except  as  evidence  of  the  right.     They  also  differed  as  to  the  consequence 

of  neglecting  to  renew  on  the  exact  day.     None  could  assign  any  limit 

to  the  surface  of  land  that  might  be  included  in  the  four  corners ;  but  it 

iras  said  to  be  generally  of  very  small  dimensions.     One  of  the  most 

experienced  witnesses  remembered  a  pair  of  tin  bounds  ^^  a  quarter  of  a 

i&ile  each  way ;"  but  this  was  the  largest  he  knew  of.     Only  one  instance 

of  newly  proclaimed  bounds  was  recollected  by  any  witness,  all  the  wastes 

of  the  tin  mining  districts  being  supposed  to  be  already  under  ancient 

bounds. 

(a)  The  original  is  on  the  Patent  roll,  and  ia  printed  in  the  Appendix  to  Vie*  t.  Thomast  P>  31, 
(Sfiiirke'i  Report,  London,  1843.)  See  alao  a  partial  tranalation  in  Appendix,  3  Man.  &  Rjr.  494. 

(i)  Moit  of  tbeae  are  in  the  Appendix  to  Vke  r.Tkoma$,  pp.  59, 60, 61, 62,66, 68,  72,  73  and 
7i  The  Stannary  CoarU  are  noticed  in  4  Inat.  229,  231,  and  recogniaed  by  atat.  6  &  7  W.  4, 
e.  106,  and  other  acta. 

(d  Ed.  London,  1830.    Some,  not  there  found,  were  produced  from  tie  public  recorda. 
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No  evidenoems  offered  oitthe  part  of  the  defeadftnt :  but  his  oounsel 
contended  that  the  eoatom  did  not  rapport  the  declaration ;  that  it  wae 
bad,  Qnleee  it  implied  the  neceBatty.  of  working ;  that  the  documentary 
eyidenoe  was  all  oonaistent  with  a  coBtom  so  qualified,  and  that  the  parol 
eWdence  was  ragae  and  self-^^ontradictory. 

WiQHTMiUf,  J«,  after  commenting  on  the  proofs,  told  the  jury  that  the 
rMsonablenesa  of  the  custom  could  be  considered  by  them  only  as  an 
element  in  forming  tiieir  opinion  whether  it  existed  in  fact :  that,  if  work* 
ing  was  essential  to  the  custom,  they  should  find  for  the  defendant;  bat, 
^841  ^^  ^^^  custom  was  that  bounds  duly  ^proclaimed  and  renewed  gave 
an  ezclosive  right  to  the  tin,  then  they  should  find  for  the  plaintiff. 

Jn  Michaelmas  term  following,  Sir  W.  W.  FoUett  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  enter  a  nonsuit,  or  for  anew  trial,  or  to  arrest 
judgment,  on  the  following  among  other  grounds.  That  the  proof  was 
not  of  an  absolute  right  as  stated  in  the  first  count,  but  of  a  qualified 
right,  subject  to  payment  of  toll  tin  to  the  lord: (a)  that  the  action  was 
misconceived  in  form,  and  the  cause  of  action  ill  stated  in  the  first  count, 
which  asserted  a  right  to  take  tin  ore  without  alleging  any  disturbance 
in  the  actual  exercise  of  it,  or  stating  it  to  be  an  exclusive  right :  that 
the  alleged  custom  was  not  proved,  for  that  the  witnesses  varied  in  their 
statement  of  it,  some  alleging  that  even  annual  renewal  was  unnecessary, 
ainl  the  evidence  left  it  uncertain  whether  a  corner  bound  of  six  turfs,  cv 
of  one  turf,  or  any,  at  each  corner,  was  necessary :  that  some  of  the  pre^ 
sentments  seemed  to  show  that  working  was  necessary  in  order  to  keep 
up  the  right :  that  the  toll  taken  had  varied :  that  there  was  no  satisfac- 
tory evidence  of  any  working  by  bound  owners  adversely  to  the  land- 
owner :  that  one  of  the  presentments  of  the  Stannary  Convocation,  12 
Oar.  1,  namely,  art.  81,  was  improperly  admitted  as  eridence  of  the 
ci^tom,  which  waS|  in  fact,  there  mixed  up  with  a  new  law  or  regulation^ 
apd  was  left  to  the  jury  without  pointing  out  to  tnem  the  distinction ; 
and  that  the  custom,  as  claimed,  was,  at  all  events,  bad  in  law,  as  being 
a  custom  to  take  a  profit  in  alieno  solo,  undefined  and  unreasonable,  and 
tending  rather  to  prevent  the  working  of  mines  than  to  encourage  it 
^^.-       *The  argument  on  all  the  points  except  the  last  is  omitted. 

^  Kelli/j  Smirke  and  Montague  Smith  showed  cause.(i)  The 
custom  proved  and  found  by  the  jury  supports  the  verdict  either  on  one 
or  the  other  count.  If  the  property  in  tin  bounds  be  incorporeal,  and 
in  the  nature  of  a  profit  &  prendre,  then  the  plaintiff  is  entitled  to  reco- 
ver on  the  first  count,  which  might  perhaps  have  been  specially  demurred 
to  for  uncertainty,  but  is  sufficient  after  verdict.  If  the  custom  gives  to 
the  owners  the  exclusive  property  in  the  tin  mines  included  in  the 
lounds,  then  the  count  in  trover  for  the  ore  is  supported.     It  is  there- 

(s)  Lea^e  for  the  Court  above  lo  amend,  if  neceaiary,  was  reserved  at  the  trial. 

(6)  The  case  was  argued  on  January  23d,  1845,  before  Lord  Dehman,  (X  J.,  Pattisoh, 
CoLBRiDGE,  and  WioBTMAir,  Ja. ;  and  December  8th,  1845,  before  Lord  Dbnman,  C.  J.,  Pattb- 
SM  and  WioBTKAjr,  Js.    Pattbson,  J.,  left  the  Court  during  the  argument  on  the  latter  day. 
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fi>re  immaterial  to  the  plaintiff  whether  his  right  be  corporeal  or  incor* 
poreal :  and  the  only  question  is,  whether  the  costom  can  be  maintained 
in  point  of  law. 

It  is  contended,  for  the  defendant,  that  this  is  in  substance  a  claim  of 
a  profit  in  the  soil  of  another,  not  as  appurtenant  to  land  or  as  belong* 
ing  to  a  definite  body  of  persons  so  as  to  be  capable  of  being  released, 
but  as  existing  by  custom,  and  capable  of  being  exercised  by  any  one : 
and  the  custom  is  alleged  to  be  bad  on  the  authority  of  Gatewar^%. 
Cafe,  6  Bep.  59  b;  SeVbj/  y.  Eobiman,  2  T.  R.  768;  Chim$tead  r. 
Marlowy  4  T.  B.  717,  and  BleweU  y.  Tregonning,  8  A.  &  E.  554.  But 
those  cases  are  distinguishable.  GaUward'B  Ca%t  shows  only  that  the 
law  does  not  recognise  a  right  of  common  founded  on  custom,  except  in 
the  single  ^instance  of  copyholders.  In  Selhn  y.  HAvMon  the  .^^^ 
right  was  alleged  to  be  in  poor  householders,  and  was  held  too  '- 
league.  Grimitead  y.  Marloto  was  aJso  a  case  of  common  claimed  by- 
inhabitants.  The  judgment  of  Littlbdals,  J.,  in  Bletoett  y.  Tregonnvnff^ 
which  was  the  case  of  a  custom  to  take  sand,  shows  that  the  decisioQ 
^imed  on  the  unreasonableness  of  subjecting  the  soil  of  one  man  to  a 
destructiye  easement  for  the  mere  private  benefit  of  another:  and  in 
none  of  these  cases  was  any  benefit  or  compensation  derived  from  the 
custom  by  the  owner  of  the  soil  and  freehold.  But  the  owner  of  land* 
subject  to  tin  bounds  is  entitled  to  receive  toll,  generally  one-fifteenth, 
as  in  the  manor  of  Helston  in  Kerrier,  of  the  gross  produce  of  the  mine; 
a  charge  so  considerable  that  few  landowners  would  object  to  their  mines, 
being  worked  on  such  terms.  That  a  benefit  to  the  landowner  may 
make  good  a  custom  injurious  to  his  inheritance  is  a  doctrine  laid  down 
in  the  case  of  the  Droitwich  boilaries ;  Smith  v.  Barrett^  1  Siderf.  161 ; 
and  supported  by  Ty^on  y,Smiihy{cC)  where  a  custom  to  break  ground 
in  the  land  of  another  for  setting  up  stalls,  on  paying  a  fixed  compensa- 
tion, was  held  good. 

But  the  rule  in  QatewarSn  Case  is  too  narrow  a  test  to  be  applicable 
to  customs  extending  over  large  tracts  and  divisions  of  the  kingdom,  and 
founded  on  notions  of  general  policy  or  public  advantage.  A  custom 
may  be  bad  for  a  vill  which  would  be  good  for  a  district  of  many  vills ; 
Yearb.  Mich.  43  £d.  3,  f.  32  A,  pi.  30,  cited  in  Fits.  Ab.  Cnutome,  224  ft, 
pi.  15 ;  or  in  a  great  fee  or  borough.  Lib.  Assis.  40  Ed.  3,  f.  250  A, 
pi.  41,  45  •Ed.  3,  f.  229  A,  pi.  8 ;  though  not  in  an  upland  town;  ^^^ 
Co.  Litt.  110  5.  A  like  distinction  is  recognised  in  Yearb.  Pasch.  ^ 
21  Ed.  4,  f.  28  B,  pi.  23,  cited  in  Beresfard  v.  Baen^  2  Lutw.  1817, 
1319.  So,  a  custom  de  non  decimando  may  legally  be  claimed  over  a 
county  or  large  district,  though  not  within  a  manor  or  small  precinct ; 
1  Rol.  Ab.  658,  654,  tit.  Dimes  (H),  pi.  8  to  18 ;  Johnson  v.  Bois,  1 
Gwill  373 ;  Doctor  and  Student,  287  (ed.  1815),  Dial.  2,  cap.  55 :  and 
the  reason  seems  to  be  that  a  custom  in  derogation  of  common  right, 

U*  6  A.  &  £.  745 ;  affirmed  on  Error,  Tyon  r .  SmUk,  9  A.  &  £.  406.    See  p.  43^, 
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i^ecting  great  numbers  of  people,  can  hardly  be  supposed  to  have  grows 
ap  without  some  good  ground  and  legal  origin;  whereas* a  similar  usage 
prevailing  over  a  manor  or  limited  district  may  be  reasonably  referred 
to  usurpation  on  the  one  part,  and  submission  to  force  or  fraud  on  the 
other. 

So,  reasons  of  local  policy  will  support  some  customs :  thus  the  defence 
of  the  marches  of  the  realm  gave  origin  to  the  peculiar  tenant-right  of 
the  northern  counties ;  Newton  y.  Shafto^  1  Siderf.  267 ;  Davenant  y. 
HurdU^  Moor.  576,  588.  The  custom  of  Lynn,  to  take  ballast  for  ships, 
mentioned  in  The  Mayor  and  Commorudty  of  Lynn  Regis  v.  Taylor^  3 
Ley.  160,  and  the  customary  common  rights  alleged  to  exist  in  the  fen 
countries,  in  Weekly  y.  WUdman,  1  Ld.  Raym.  •  405,  407,  are  also 
referred  to  the  same  principle.  So,  the  custom  of  gavelkind  in  Kent, 
though  derogating  from  the  common  law  right  of  primogeniture ;  and 
the  custom  of  London  authorising  the  elevation  of  old  walls  to  a  height 
that  may  obstruct  a  neighbour's  light  to  the  injury  of  his  inheritance. 
Two  of  the  most  remarkable  examples  of  customs  infringing  on  the  com- 
^ckQ-y   ™o^  right  of  the  ^subject  to  the  profits  of  his  own  mines  have  sub- 

-'  sisted  immemorially,  and  without  question,  in  Cornwall  itself. 
Until  the  recent  abolition  of  the  coinage  duty  by  stat.  1  &;  2  Vict.  c.  120, 
the  Prince  received,  jure  ducatds,  a  duty  of  4a.  per  cwt.  on  all  the  tin 
smelted  in  Cornwall,  which  could  not  be  exported  from  the  county  until 
it  had  been  brought  to  be  examined  and  stamped  at  certain  coinage  halls 
appointed  by  him.  The  existence  of  this  customary  payment  can  be 
traced  to  the  earliest  period  of  which  there  is  any  public  record.(a)  The 
right,  also,  of  pre-emption  of  all  tin  in  the  county  can  be  shown  to  have 
been  exercised  for  centuries,  and  was  upheld  in  the  Ca»e  of  The  Stanna- 
riesy  12  Rep.  9,(5)  where  it  is  expressly  called  a  "  profit  h  prender.'*(^) 
Custom's  analogous  to  that  of  tin-bounding  also  prevail  in  other  counties. 
The  rights  of  the  free  miners  of  the  forest  of  Dean  are  recognised  and 
regulated  by  stat.  1  &  2  Vict.  c.  43,  and  have  come  under  discussion  in 
the  Courts,  in  Doe  dem.  Thomson  y.'Pearee^  2  Peake,  N.  P.  C.  242,  and 
Morse  v.  James.{i)  Those  of  the  Derbyshire  lead  mines  also  strongly 
resemble  the  Cornish  custom,  and  appear  to  be  firmly  established  ever 
^QQ  since  an  inquisition  of  16  Ed.  1  ;(e)  Gilbert  v.  Tomison^  4  Dowl.  i 
^^J  Ry.  222,  Arkwright  v.  Oantrell,  7  A.  &  E.  565,  Beresford  v.  *Bacon^ 

(o)  See  the  record  9  R.  1,  and  the  other  authorities  cited  in  the  Appendix  to  Vice  ▼.  ThomtUt 
pp.  1,  9,  11,  16,  89. 

(6)  See  also  the  petitions,  21  Ed.  3,  in  2  Rot.  Pari.  f.  168,  No.  27 ;  f.  180,  No.  20 ;  and  stat. 
12  Car.  2,  c.  24,  s.  14. 

(c)  The  prerogatiye  of  pre-emption  was  enforced  as  late  as  the  last  century.  The  price  and 
terms  were  usually  settled  by  negotiation  between  the  Crown  or  Prince  on  the  one  side,  and 
the  tinners,  represented  by  the  Stannary  Parliaments,  on  the  other ;  and  the  farmers  of  the 
frerogative  were  usually  bound  by  coTenants  to  take  all  the  tin  on  those  terms,  Vice  t.  TkomoM, 
Appendix,  pp.  16,  17,  18,  37,  42,  91. 

(d)  Willes,  122 ;  see  an  early  presentment,  Appendix  to  Ftes  t.  TkmoMt  p.  128.  See  also 
Hegina  t.  HarrU,  11  A.  d&  E.  518. 

{fi)  Vke  V.  ThomoMt  App.  p.  123. 
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2  Latw.  1317.(a)  In  the  last  case  the  custom  itself,  as  alleged,  wa0 
held  bad  onlj  upon  formal  defects,  and  because  it  was  ill  pleaded  as 
confined  to  a  single  parcel  of  land.  The  custom  as  claimed  in  Cornwall 
fulfils  all  the  three  conditions  of  a  good  custom,  as  laid  down  in  Oudden 
Y.  Utturiekf  6  Mod.  124 ;  for  the  party  bound  has  a  benefit,  the  party 
claiming  is  at  some  charge,  And  the  usage  may  have  a  reasonable  com- 
mencement. Nor  has  it  prevailed  sub  silentio,  and  by  mere  acquiescence 
in  pais.  It  was  before  the  Court  in  Cfreaae  y.  Barrett^  1  C.  M.  &  B. 
919,  S.  C.  5  Tyr.  458,  Regina  v.  Crea%e,  11  A.  k  E.  677,  Crea%e  v. 
Sawle,  2  Q.  B.  862,  Doe  dem.  Earl  of  FalmotUh  v.  Alder$ony(b)  and 
Rowe  y.  Brenton^ijc)  and  was  admitted  in  its  fullest  extent  in  Vice  y. 
Thama$y{d)  determined  by  the  Lord  Warden  of  the  Stannaries  with  the 
advice  of  five  judicial  members  of  the  Privy  Council. 

These  authorities  are  sufficient  to  show  that  the  doctrine  of  Gate* 
warcTs  Case^  6  Bep.  59  5,  is  inapplicable  to  customs  of  this  sort,  which 
are  the  lex  loci  of  a  province,  and  not  mere  manorial  customs.     But  it 
will  be  contended  that,  although  a  custom  to  work  mines  in  the  land  of 
another,  which  the  owner  will  not  work  himself,  may  be  sustained  on 
public  grounds,  the  custom  as  here  asserted  is  to  appropriate  mines  with- 
out any  obligation  *to  work  at  all ;  and  that  the  custom  in  this   p^ .  ^ 
form  has  no  other  operation  than  to  change  the  property  without  ■- 
securing  to  the  community  any  benefit  from  it.    This  is  the  most  plausi- 
ble objection  to  the  claim,  but  does  not  leave  it  without  strong  ground 
of  support.     Cornwall  has,  for  many  centuries,  been  a  constituent  part 
of  the  realm ;  but  its  ancient  relation  to  and  connection  with  England 
was  rather  that  of  Wales  or  Scotland  than  of  an  English  county.     It 
probably  had  its  own  usages  and  laws,  differing  widely  from  the  common 
law,  of  which  its  remarkable  mining  customs  may  be  the  vestiges.(f )    In 
Doe  dem.  Earl  of  Falmouth  v.  Alderson^{g)  Parke,  B.,  treats  thecustom 
of  bounding  as  one  not  governed  by  ordinary  rules,  but  rather  as  a  sort 
of  "common  law  of  Cornwall."     Now,  if  it  had  been  the  immemorial 
custom  in  that  county  that  the  owner  of  the  land  had  no  legal  right 
whatever  to  the  mines,  but  was  obliged  to  suffer  any  person  to  enter  and 
work  them  who  should  be  selected  by  the  Crown  or  the  Lord  Warden  or 
other  public  officer,  and  to  content  himself  with  either  a  share  in  the 

(fl)  Some  unreported  cases  ore  mentioned  in  Bainbridge  on  Mines,  453,  463,  ch.  12,  ^  1. 
•Lord  DENMAif,  C.  J.,  observed,  during  the  argument,  that  in  the  mining  districts  of  Derbyahir* 
a  ri^t  waa  alao  asserted  to  acquire  an  exclusive  property  in  minea  by  fictitious  tlowfei  wiihottl 
working  them.    See  Bainbridge,  p.  465. 

(&)  Report  of  Viet  v.  Tkonuu  (see  p.  32,  note  (a),  ante),  p.  39. 

(c)  3  Man.  d&  Ry.  133,  213,  497.  (Appendix  F),  and  Coneanen*i  report  of  the  same  case,  pp. 
80, 61.  S.  C,  but  the  documentary  and  other  evidence  stated  ahortly,  and  with  reference  only 
to  the  points  of  law  decided,  8  B.  dc.  C.  737. 

(^  P.  32,  note  (a),  snte. 

(c)  Eiamples  of  customs  pecaliar  to  Cornwall  occur  in  Tearb.  Mich.  14  H.  4,  f.  5  A,  B| 
pl.6;  Bracton,  271  a.  Lib.  4,  Tr.  3,  c.  13,  a.  2  (ed.  1569);  and  in  Chapman  t.  Ckajmaih 
March*!  Rep.  54,  pi.  82. 

(g)  Report  of  Viet  v.  Tkamat,  p.  40. 

VOL.  X. 
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ftdventtire  or  compensation  for  damage,  such  a  custom  would  have 
exactly  represented  the  state  of  the  law  in  almost  every  country  in 
Europe,  except  the  British  Isles,(a)  and  in  many  countries  beyond  the 
limits  of  Europe ;  and  this  has  been  a  law,  not  merely  transmitted  to 
thoso  countries  from  early  or  barbarous  ages,  but,  in  some  instances,  as 
in  France,  deliberately  engrafted  on  their  jurisprudence  by  modern  legis- 
lation.  *  Would  it  then  have  been  possible  for  the  Courts  to  condemn 

J  that  custom  as  absolutely  unreasonable  in  itself,  which  the  rest  of 
Europe  prefers  to  the  common  law  of  England  ?  Yet  the  custom  of 
bounding  stops  far  short  of  such  a  law  as  is  liere  supposed.  It  only  gives 
to  a  stranger  a  right  to  the  tin  ore  after  due  notice  to  the  lord  of  his 
intention  to  cut  the  bounds,  of  which  a  description  with  defined  boun- 
daries is  entered  of  record.  Persons  are  invited  to  oppose  the  claim  by 
public  proclamation  in  the  Stannary  Courts ;  and  possession  is  finally 
awarded  by  a  writ  of  possession.  The  records  of  the  Steward's  Courts 
show  this,  and  how  the  claim  may  be  opposed.(&)  It  is  true  that  the 
entries  read  at  the  trial  did  not  clearly  show  any  instance  of  opposition 
by  the  landowner :  in  fact,  all  tin  bounds  in  existence  are  now  so  old 
that  the  practice  has  ceased  to  be  familiar ;  but  it  cannot  be  doubted 
that  the  claim  would  be  defeated  by  showing  either  that  the  owner  him- 
self was  working  or  was  about  to  work,  or  that  the  bounder  had  inclosed 
an  unreasonable  extent  of  land,  larger  than  would  be  taken  by  any  bonfi 
fide  adventurer.  Then,  too,  the  land  must  be  either  wastrel,  t.  e.  land 
actually  uncultivated,  or  else  inclosed  land  ^^  anciently  bounded  and 
assured  for  wastrel  by  delivering  of  toll  tin  to  the  lord  of  the  soil  before 
that  the  hedges  were  made;"  Convocation,  12  Car.  1,  art.  3.{c)  Hence 
the  landowner  is  protected  from  a  vexatious  invasion  of  his  property ;  and 
the  only  *question  is,  whether  he  is  willing  to  work  his  own  tin 

-I  mines,  or  to  let  the  property  in  those  mines,  which  lie  in  waste 
land,  pass  to  another,  subject  to  the  payment  of  the  lord's  share  when- 
ever they  are  worked. 

But  it  is  said  that,  without  an  obligation  to  work,  the  custom  is  liable 
to  be  abused  by  those  who  may  buy  up  bounds  for  the  mere  purpose  of 
preventing  new  mines  from  being  opened  to  the  detriment  or  depreciation 
of  older  workings  elsewhere.  This  is  possible :  but  the  policy  of  a  law, 
whether  local  or  general,  is  justified  by  its  tendency  in  ordinary  cases. 
Ad  ea  quw  frequentius  accidunt  jura  adaptantur.  It  is  far  more  likely 
that  tin  bounds  will  be  cut  by  those  who  intend,  sooner  or  later,  to  work ; 
and  it  is  certain  that  the  owner  of  a  mine,  who  has  no  interest  in  the 
surface,  is  more  likely  to  open  it  than  one  who  is  interested  in  both,  and 

(a)  See  the  proofs  of  this  in  the  Appendix  to  Vice  v.  Thomas,  pp.  80—66 ;  and  Delebecque, 
Legislation  des  Mines,  &c.,  Bruzelles,  1838. 

(b  The  entry  referred  to  sets  forth  the  botlnds  entered  by  R.  Rawlyn,  7th  July,  1613,  which 
appear  to  be  claimed  by  a  new  bounder,  as  '*  void  for  want  of  renewing."  The  entry  concludes : 
**  Negatur  per  W.  Corinton.  ar^  et  ipse  narrat,  ctdefendens  condemnatur.  £t  judicium  versus 
bondatorem."    Appendix  to  Vice  v.  Thomas,  p.  74. 

(c)  Ante,  p.  28,  n.  {b). 
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ivho  cannot  derire  profit  from  one  withoat  sacrificing  the  other.  In  Vice 
r.  ji!%onuM(a)  the  working  by  the  bound-owner  had  been  discontinQed  for 
seren  years ;  yet  the  Court  entertained  no  donbt  that  his  interest  still 
sabsisted,  no  ground  of  forfeiture  being  specifically  shown,  and  that 
po^ession  of  the  mine  might  be  recovered  by  ejectment. 

To  disallow  the  custom  on  the  ground  that  mere  renewal  without  work- 
ing is  insufficient,  will  be  equivalent  to  destroying  this  species  of  property 
altogether;  for  the  custom  is  entire.  The  custom  proved  to  exist  is 
imqualified  except  by  the  condition  of  annual  renewal,  and,  though  the 
whole  of  the  wastrel  of  Cornwall  is  *8aid  to  be  under  bounds,  there  r^Ao 
ire  certainly  none  in  which  continuous  working  can  be  shown. 
When  the  demand  for  tin,  or  the  price  of  it,  falls,  the  adventure  is  sus- 
pended ;  and,  if  renewal  of  the  four  corners  is  not  enough  to  testify  the 
animus  revertendi,  the  mine  must  lapse  to  the  lord  without  any  act  done 
by  him  to  recover  possession  and  without  even  notice  of  his  intention  to 
retake  it.  The  effect  of  such  a  decision  will  be  attended  with  serious 
inconvenience  and  injury.  After  long  acquiescence  of  the  Crown,  the 
Prince,  and  the  landowners  of  Cornwall,  by  all  of  whom  the  custom  is 
shown  to  have  been  constantly  recognised,  it  is  now  too  late  to  question 
its  validity  or  its  original  reason.  ^^  A  custom  once  reasonable  and  toler- 
able, if  after  it  become  grievous,  and  not  answerable  to  the  reason  where- 
upon it  was  grounded,  yet  is  to  be"  ^' taken  away  by  act  of  parliament  ;*' 
2  Inst.  664 ;  and  in  Jlix  v.  Gardiner,  2  Bulstr.  195, 196,  Coke,  C.  J., 
lays  down  the  same  rule  of  caution  against  pressing  too  closely  an  inquiry 
into  the  reason  of  an  ancient  custom. 

Sir  T.  Wilde  (with  whom  were  Crowder  and  BuU\  contri.  The  cus- 
tom, as  proved,  is  uncertain  and  unreasonable.  The  usage  ought  to  be 
clearly  defined  in  order  to  establish  a  right  of  this  kind,  whereas  here  it 
is  left  in  uncertainty  as  to  the  necessity  of  renewal ;  the  times  at  which 
the  renewal,  if  necessary,  is  to  be  made ;  the  mode  of  bounding ;  and  the 
extent  of  the  bounds.  No  doubt  some  custom  does  exist :  and  it  might 
reasonably  originate  in  the  willingness  of  a  landowner  to  permit  adven- 
turers to  work  mines  in  his  waste  on  payment  of  dues.  This  is  the 
enstom  as  stated  in  the  declaration  '''in  Crease  v.  Barrett,  1  C.  M.  f^aa 
k  B.  919 ;  S.  C.  5  Tyr.  458.  But  the  custom  now  claimed  is  to 
turn  up  four  corners  in  another  man's  land,  including  an  area  of  any 
extent,  and  thereby  to  devest  the  whole  property  in  the  tin  mines  out  of 
the  landlord  without  any  reasonable  security  that  he  will  ever  be  per- 
mitted to  receive  the  dues,  or  the  public  derive  any  benefit  from  the 
transfer  of  property.  In  Broadbent  v.  Wilksj  Willes,  360,(i)  and  Hilton 
T.  Earl  GranviUej  5  Q.  B.  701,  mining  customs  affecting  the  enjoyment 
of  the  land  in  a  much  less  degree  were  held  bad.     No  custom  at  all 

(a)  Ante,  p.  32,  note  (a).  The  judgment  of  the  Vice- warden  (Dampier),  which  wu  the  subject 
•f  ippeal,  enters  very  fully  into  the  facts  of  the  case,  and  shows  the  view  taken  of  the  natvre 
of  the  custom  by  the  local  officers  of  the  Duchy.    Pp.  7 — 14. 

(&)  indgment  affirmed  on  Error ;  WUkn  t.  BroadhtnU  1  Wils.  63. 
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resembling  this  has  been  shown  to  exist ;  and  the  large  extent  of  the  dis- 
trict  subject  to  it  only  makes  it  more  objectionable.  The  customs  of 
Dean  Forest  were  declared  and  regulated  by  Parliament  because  they 
were  yague  before ;  yet  there  the  right  was  always  confined  to  a  certain 
class  of  persons  ;  and  an  officer  of  the  Crown,  which  was  the  original  pro- 
prietor of  the  whole  forest,  was  a  party  to  each  grant  of  the  liberty,  (a) 
So  of  the  Derbyshire  customs :  the  meer  or  sett  granted  is  of  small  and 
fixed  dimensions;  and  the  barmaster,  who  there  also  represents  the 
owner  of  the  mines,  makes  the  grant ;  and  the  custom  of  the  district 
requires  that  the  mine  should  be  really  worked,  otherwise  it  may  be 
re-granted ;  Arkwright  v.  Cantrellj  7  A.  &;  E.  565.(6)  The  customs  of 
descent  in  the  northern  manors  were  adapted  to  a  country  bor- 
dering on  a  hostile  nation,  for  they  provided  for  the  defence  of  the 
realm  by  preventing  the  subdivision  of  estates  and  by  favouring 
^  ^  *the  devolution  of  the  land  to  males.(c)    So,  the  custom  of  gavel- 

^  kind  is  only  the  relic  of  a  state  of  law  which  is  supposed  to  have 
once  prevailed  over  the  rest  of  England.  As  to  the  compensation  by 
payment  of  toll  to  the  lord,  how  is  he  to  exact  it,  if  the  bounder  refuses 
to  work  ?  The  presentments  of  the  Stannary  Convocation  confine  the 
custom  to  tinnerSf  12  Car.  1,  art.  3  ;((2)  but  who  are  tinners  within  it  ? 
Is  the  working  tinner,  who  alone  is  entitled  to  some  of  the  privileges  of 
the  Tinners'  charters,(£)  to  have  the  sole  benefit  of  the  custom  ?  Is  any 
adventurer  to  be  called  a  tinner  for  this  purpose ;  or  does  any  one,  who 
cuts  four  turfs,  and  claims  the  tin  within  them,  by  that  act  alone  become 
a  tinner?  The  parol  evidence  goes  to  that  extent:  but  the  written  pre- 
sentments speak  only  of  the  ^'  tinner,"  and  call  the  tin  bound  a  ''  pitch," 
which  is  the  current  term  for  the  portion  of  a  mine  taken  by  a  miner 
who  contracts  to  raise  the  ore ;  Convocation,  22  Jac.  1,  arts.  17, 18 ;  and 
12  Car.  1,  art.  4,  antd,  p.  28,  n.  (b).  No  satisfactory  proof  has  been 
offered  that  the  custom  admits  the  landowner  to  contest  even  the  original 
cutting  of  the  bounds,  though  it  may  be  opposed  by  a  prior  bounder,  as 
the  wastrel  must  be  ^^  void  of  lawful  bounds."  The  only  way  of  obliging 
the  bounder  to  work  is  pointed  out  by  the  law  of  Convocation,  12  Car.  1, 
^rt.  81,  ant^,  p.  29,  n.  (b),  which  is  evidently  a  newly  enacted  remedy. 
As  to  the  cases  (g)  relied  upon  as  authorities  for  the  custom,  those  on 
the  rateability  of  toll  tin  decide  nothing  as  to  the  title  of  bounders.  The 
person  in  ^receipt  of  the  toll,  or  a  specific  share  of  the  tin  ore, 

-■  has  been  held  liable  to  rates :  but  this  Court  has  had  no  question 
reserved  as  to  the  validity  of  the  usage  under  which  the  toll  or  share  was 

(a)  See  Sopwith*8  Preliminary  Obsemtioiis  on  The  Award  of  the  Dean  Forest  HiiiiDS 
Commissioners,  London,  1841. 
(6)  The  custom  is  set  out  in  pp.  572,  573. 
(e)  Newton  t.  Shaftot  1  LeT.  172. 

{ti  See  ant^,  p.  28,  n.  ib) ;  also  Convocation,  26  G.  2,  cited  antd,  p.  30,  n.  (6). 
<c)  4  lost.  233, 234,  also  Convocation,  22  Jas.  1,  arU.  12,  14,  15,  16. 
{g)  See  CrcBse  v.  Sawle,  2  Q.  fi.  862,  and  the  cases  cited  antd,  p.  39. 
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received.  The  /act  of  receipt  was  admitted ;  and  the  nature  of  the 
lord's  interest  was  alone  discussed.  Some  extrajudicial  dicta  in  Doe  dem. 
Earl  of  Falmouth  y.  AIder9onj{a)  have  been  cited :  but  the  verdict  there 
negatived  the  existence  of  the  alleged  tin  bounds ;  and  the  judgment 
eventually  turned  on  that  fact.  The  effect  of  the  decision  in  Vice  v. 
Thomas,{b)  has  also  been  misapprehended.  The  bounds  were  there 
treated  as  a  mine,  as  thej  were  in  J)oe  dem.  Sari  of  Falmouth  v*  Alder'- 
wn,  1  M.  4;  W.  210 ;  S.  C.  Tyr.  *  G.  648 ;  they  had  been  actually 
worked  and  never  relinquished ;  and,  when  the  owner  sought  to  recover 
possession  of  them  by  a  bill  or  petition  in  equity,  the  answer  of  the 
Court  of  the  Lord  Warden  was  that,  if  the  petitioner  had  a  right  of 
possession,  he  had  his  remedy  at  common  law.  The  exact  nature  of  the 
bounder's  interest  was  quite  immaterial  to  the  decision  of  that  case. 

The  further  hearing  of  the  case  was  adjourned. 

Lord  DsNHAN,  C.  J.,  in  Hilary  vacation  1846  (February  14th),  said 
that  the  Court,  without  further  argument,  would  make  the  rule  absolute 
for  a  new  trial,  on  the  ground  that  the  entry  in  the  Convocation  roll,  12 
Car.  1,  art*  31,  had  been  left  to  the  jury  as  evidence  of  the  custom 
without  sufficient  direction  to  distinguish  between  the  enacting  and  the 
declaratory  effect  which  might  be  ascribed  to  the  by-law  contained  in  it. 

After  this  judgment,  Oroufder  and  Buttj  who  had  not  '''been  heard,   -^  ^ 
requested  that  they  might  argue  in  support  of  that  part  of  the   ^ 
rule  which  claimed  a  nonsuit  for  the  invalidity  of  the  custom.     But  the 
cause  stood  over,  without  further  argument,  till  Trinity  vacation,  1847. 

Cur.  adv.  vult. 

Lord  Denuan,  G.  J.,  in  Trinity  vacation  (July  7th,  1847),  delivered 
the  judgment  of  the  Court. 

The  remaining  question  in  this  case,  which  the  Court  is  now  called  on 
to  decide,  turns  upon  the  validity  of  a  custom  or  local  usage,  on  which 
the  plaintiff  must  rely  to  establish  the  most  important  allegation  in  his 
declaration,  which  the  defendant  expressly  traverses  by  one  of  his  pleas. 
The  plaintiff  declares  on  his  possession  of  a  tenement,  which  he  described 
u  being  the  right  and  liberty  to  dig,  get,  raise  and  carry  away  the  tin 
and  tin  ore,  found  and  being  within  a  certain  place  or  plot  of  ground 
called  the  Ruby  Tin  Bounds ;  the  second  plea  denies  this ;  and,  in  part 
proof  of  it,  the  plaintiff  has  offered  evidence  of,  and  the  jury  have  found 
the  existence  in  fact  of,  the  following  custom :  that  any  tinner  within 
the  county  of  Cornwall  may  acquire  the  right  to  the  tin  within  certain 
Bmits,  according  to  the  conditions  and  following  the  rules  which  will  be 
found  particularly  stated  in  Rawe  v*  BrenUmy  8  M*  &  B.  21S,  497 ;  S.  C. 
8  B.  &  G.  737  \{e)  and  that  the  right,  when  so  acquired,  may  be  preserved 
by  an  annual  renewal  of  the  bounds ;  and  that  it  is  not  necessary  for  its 
preservation  that  the  minerals,  if  any,  within  the  limits,  should  be 

\A  In  tlM  Report  of  Fim  v.  Tkammt,  p.  39. 

(^)  See  p.  32,  note  (a),  anU.  (c)  See  f   39;  note  (A),  enti. 
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sought  after,  and  the  land  worked  for  mineral  porpoees^  bj  the  bound 

owner  or  on  his  behalf. 

^^^^-|       '''The  defendant  contends  that  such  a  eastern  cannot  exist  ia 

^  law,  and  consequently  that  the  right  laid  in  the  decbration  is  not 
proved.  The  argument  has  proceeded  on  two  grounds:  toe  plaintiff 
contending,  first,  that,  considered  as  a  mere  custom  to  be  tried  by  the 
ordinary  tests,  this  is  not  unreasonable ;  and,  secondly,  th»t  it  is  not 
properly  a  mere  custom  so  to  be  tried,  but  that  it  is  the  local  law  of  an 
extensive  district,  anterior,  it  may  be,  in  origin  to  the  date  when  Cornwall 
became  part  of  and  subject  to  the  general  law  of  England ;  and  that  its 
effect  is  not  to  create  merely  an  easement  to  be  enjoyed  in  the  land  of 
another,  but  a  tenement. 

Although  a  decision  on  the  second  ground  might  dispvase  with  a 
consideration  of  the  former,  it  will  be  found,  from  the  nrture  of  the 
inquiry,  more  convenient  to  examine  both  in  the  order  in  which  they 
are  stated.  In  the  great  Case  of  Mines,  Plowd.  310,  336,  the  Judges, 
as  is  well  known,  decided  by  a  very  large  majority  that,  ever*  where  the 
gold  or  silver,  in  a  mine  of  base  metal,  as  tin,  in  the  land  of  a  subject, 
is  of  less  value  than  the  base  metal,  the  mere  circumstance  of  its  exist- 
ence there  causes  the  prerogative  of  the  Grown  to  attach  upon  it,  and 
makes  it  a  mine  royal ;  and  that  the  Crown  has  liberty  to  dig  for  it, 
place  it  on  the  surface,  and  carry  it  away.  This  resolution,  however, 
clearly  did  not  satisfy  the  learned  reporter ;  he  seems  to  have  thottght((i) 
it  proceeded  from  ignorance  ^'  of  the  nature  of  base  mines,*'  all  of  which 
he  surmises  to  contain  some  proportion  of  the  richer  and  royal  metak, 
gold  or  silver.  The  decision  of  the  case,  however,  he  observes,  did  not 
4r4Qi  ^^'^  ^^  ^^^  point ;  for  that,  *as  the  defendant  there  had  pleaded, 
^  the  intendment,  which  was  to  be  the  best  for  the  Queen,  must  be 
that  the  gold  and  silver  in  the  mines  in  question  was  of  sufficient  quan* 
tity  and  value,  with  reference  to  the  base  metal,  properly  to  qualify  the 
whole  mine  as  a  mine  of  the  royal  metals.  Another  resolution,  there* 
fore,  of  all  the  Judges  in  the  same  case,  p.  336,  remains  untouched; 
that,  if  the  ore  or  mine  in  the  soil  of  a  subject  be  of  copper,  tin,  &c., 
in  which  there  is  no  gold  or  silver,  in  this  case  the  proprietor  of  the 
soil  shall  have  the  ore  or  mine,  and  not  the  Grown  by  prerogative. 

We  have  adverted  to  this  case  and  these  resolutions  with  a  view  to 
the  important  position  from  which  the  whole  argument  must  start,  the 
ownership,  namely,  of  the  tin  mines,  and  from  whom  derived.  And  in 
this  sense  it  is  material  to  observe  that,  although  the  principal  part  of 
the  precedents  and  authorities  cited  in  the  argument  in  Plowden  were 
drawn  from  Devon  and  Cornwall,  yet,  even  there,  these  were  not  urged 
as  having  any  peculiarity  of  local  history,  which  distinguished  them 
either  from  each  other  or  from  the  rest  of  England :  on  the  contrary, 
they  were  used  as  applicable  to  the  case  in  hand  of  a  miiie  in  Cumber- 

(a)  p.  339. 
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kad:  and,  in  the  jadgnaent,  no  distinction  whatever  was  adverted  to 
between  the  Stannary  districts  inter  se,  or  between  them  and  any  other 
mineral  tract  in  England* 

Nothing  has  been  alleged  in  the  present  case  to  bring  this  mine  within 
the  description  of  a  Boyal  Mine :  and  we  think  it  would  be  wrong  to 
encourage  the  slightest  dpubt  that,  apart  from  all  question  of  bounding^ 
the  ownership  of  a  tin  or  copper  mine  in  Cornwall  is  in  the  owner  of  the 
freehold  of  the  soil,  ratione  soli,  by  *the  common  law  of  England,  _  _ 
applicable  to  it  as  to  any  other  mineral  district  in  any  other  part  '- 
of  England. 

Upon  this  ownership,  however,  the  custom  of  bounding  has  been 
engrafted :  and,  up  to  the  extent  to  which  both  sides  are  agreed  to  admit 
it  in  fact,  there  ca^i  be  no  doubt  that  it  is  most  reasonable,  fulfilling 
every  requisite  of  a  good  custom.  In  substance  k  is  this :  The  mine  is 
parcel  of  the  soil ;  the  ownership  is  in  the  owner  of  the  soil ;  but  it  is  a 
parcel  which  to  discover  and  bring  to  the  surface  may  ordinarily  require 
capital,  skill,  enterprise  and  combination ;  which,  while  in  the  bowels  of 
the  earth,  is  wholly  useless  to  the  owner  as  well  as  to  the  public ;  and 
the  bringing  of  which  into  the  market  is  eminently  for  the  benefit  of  the 
public.  If,  therefore,  the  owner  of  the  soil  cannot  or  will  not  do  this 
for  himself,  he  shall  not  be  allowed  to  lock  it  up  from  the  public :  and 
therefore  in  such  case  (unless  when  by  incloeure  he  may  seem  to  have 
devoted  the  land  to  other  important  purposes  inconsistent  with  mining 
operations,  such  as  agriculture  or  building),  any  tinner,  t.  e,  any  man 
employing  himself  in  tin  mining,  may  secure  to  himself  the  right  to  dig 
the  mines  under  the  land,  rendering  a  certain  portion  of  the  produce  td 
the  owner  of  the  soiL 

It  is  right  to  observe,  in  passing,  how  every  step,  even  in  this  strong 
invasion  of  the  rights  of  ownership,  still  is  made  with  reference  to  them. 
In  the  first  place,  the  land  to  be  bounded  (we  speak  of  a  supposed  ori* 
ginal  case  of  bounding)  must  be  wastrel :  if  it  be  several  and  inclosed, 
it  must  have  been  anciently  bounded  while  wastrel,  and  so,  in  the 
language  of  the  country,  assured  for  wastrel :  the  liability  must  have 
first  attached  on  it,  therefore,  before  inclosure  and  devotion  to  other 
useful  ^purposes.  Then,  after  the  tinner  or  bounder  has  com*  ^^.^ 
menced  by  cutting  the  turves,  and  so  marking  out  the  limits  within  ^ 
which  he  will  work,  proceedings  are  to  be  taken  in  the  Stannary  Courts, 
of  which  the  owner  has  notice ;  and  sufficient  time  is  allowed  before  the 
boonder's  title  becomes  complete,  during  which  the  owner  may  still 
intervene  and  preserve  his  rights  entire,  so  as  he  will  exercise  them  for 
the  benefit  of  the  public.  If  he  abstain  from  any  interference,  it  may 
well  be  considered  that  he  has  consented  to  the  bounder's  proceedings; 
and  the  customary  render  of  the  portion  called  toll  tin  may  be  a  very 
Boffcient  consideration  to  him  for  what  he  gives  up  of  his  original  exdnp 
rive  rights. 
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When,  by  the  completion  of  the  bounder's  proceedings  in  the  Stan- 
nary Court,  his  title  is  perfect,  the  question  next  material  to  be  con- 
sidered is,  what  is  its  legal  character  and  amount.  It  is  claimed  on  the 
present  declaration  as  a  tenement :  it  is  contended  by  the  defendant 
that  it  amounts  to  no  more  than  an  easement,  and  as  such  is  bad  in 
point  of  law.  In  the  Case  of  Vice  y.  Thoma$f  reported  by  Mr.  Smirke, 
the  petitioner  claimed  under  the  bound  owner:  he  stated  that  J.  S.Enys 
was  lawfully  possessed  of  the  tin  bounds  after  mentioned,  and  granted 
to  him,  by  indenture,  liberty,  license  and  power  to  dig,  &c.,  throughout 
his  tin  bounds  in  Polberrow  mine  within  certain  described  limits  of  the 
said  mine,  with  liberty  to  dig  drifts,  shafts,  &c.  He  then  averred  that, 
in  pursuance  of  the  liberties  granted,  he  began  to  dig,  work  and  search 
for  tin  and  tin  ore  within  and  under  the  said  bounds,  and  erected  machi- 
nery, and  continued  to  dig,  till  a  certain  time  when  he  discontinued,  but 
^^-  with  full  intention  of  retaming  *when  convenient  to  him,  and  with 
■^  that  intention  left  his  machinery  standing  upon  the  same  bounds ; 
that  he  had  raised  large  quantities  of  tin,  disposed  of  it  to  his  o?m  use, 
and  paid  the  toll  and  farm  respectively.  He  then  complained  of  a  forci* 
ble  entry  and  dispossession  by  the  defendants. 

It  is  necessary  to  state  the  petition  thus  minutely,  in  order  to  apply 
the  judgment  which  follows.  **  The  next  question  then  to  be  considered 
is,  whether  it  is  right  to  assume  that  possession  of  the  mine  might  have 
been  recovered  in  ejectment.  The  Vice  Warden,  in  deciding  this  case, 
did  not  express  any  doubt  that  possession  of  the  mine  might  be  recovered 
in  ejectment ;  his  proposition  was  merely  this,  that  a  Court  of  Equitj 
had  concurrent  jurisdiction  with  a  Court  of  law.  The  cases  cited  at  the 
bar  during  the  argument  show  that  ejectmefU  will  lie  for  a  mine  in  cir- 
wmstanees  like  those  of  the  present  case  ;  and  I  consider  that  such  is  the 
law  of  the  case;"  p.  35. 

The  judgment  from  which  we  have  made  this  extract  is  of  the  highest 
authority :  the  case  was  very  learnedly  and  ably  argued ;  and  His 
Boyal  Highness  the  Lord  Warden  was  assisted  by  five  most  emi- 
nent judges.  And  this  extract  is  the  hinge  on  which  the  whole 
decision  turned.  But  it  certainly  was  not  intended  to  lay  down 
any  thing  contrary  to  former  decisions  of  the  common  law  Courts. 
The  case  of  Doe  dem.  Hanley  v.  Wood^  2  B.  &  Aid.  724,  was 
cited  in  the  argument,  where  a  grant  by  deed,  not  to  be  distin- 
guished from  that  in  Vice  v.  Thomas^  was  held  to  operate,  not 
as  a  lease,  but  only  as  a  license  to  enter  and  work.  But  it  was  truly 
answered  that  there  the  Court  had  only  to  construe  the  deed ;  here  the 
^.Q-i   ^liord  Warden  had  to  decide  on  the  interest  cf  the  grantee  who 

-■  had  entered  and  worked  and  been  in  possession^  which  possession 
he  had  never  abiLndoned,  but  by  his  machinery  was  still  maintaining ; 
and  such  a  case  the  Court,  in  Doe  dem.  HanUy  v.  Wood^  2  B.  &  Aid. 
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7S7,(a)  expressly  excludes  from  the  effect  of  its  then  decision.    However, 
in  Doe  dem.  JEarl  of  Falmouth  v.  AUerwny  1  M.  &  W.  210,  S.  0. 
Tyrwh.  &;  6r.  543,  the  defendant  in  ejectment  entered  into  a  consent 
nde  to  defend^' for  a  certain  tin-bound  in  the  parish  of,  &c."  (setting 
out  the  abuttals),  *'  containing  a  certain  mine,  &c.''    It  was  objected,  and 
the  Court  held,  that  a  tin-bound,  as  such,  was  not  recoverable  in  eject- 
ment :  and  Pares,  B.,  asked  the  defendant's  counsel  why  he  could  not 
defend  for  a  mine  lying  within  certain  bouncUy  called  tin-bounds,  evi- 
dently having  present  to  his  mind  the  same  distinction  which  had  been 
taken  in  Doe  dem.  Hanletf  v.  Wood^  and  was  adopted  by  the  Court  in 
Vice  r.  Thomas,  between  a  mere  right  to  work,  acquired  by  bounding, 
and  the  interest  of  a  bounder  in  possession  and  actually  working  a  mine* 
This  cause,  the  defendant  having  adopted  the  suggestion  of  the  Court, 
went  to  trial  (in  the  summer  of  1846)  before  Mr.  Baron  ALDERSON.(i) 
It  appeared  that  Lord  Falmouth  was  the  owner  of  the  soil ;  the  land 
had  been  bounded ;  there  was  a  mine  within  the  bounds ;  they  had  been 
duly  renewed  for  a  period  extending  as  far  back  as  living  memory  could 
go ;  and  the  mine  had  formerly  been  worked  by  the  bound  owners.     In 
1834,  for  some  months,  the  defendant  had  attempted  to  ^discover  .^ 
ore,  but  afterwards  abandoned  the  mine  and  removed  his  ma-  '- 
diinery.    In  1835,  Lord  Falmouth  granted  a  sett  to  another  party,  who 
entered  and  worked  successfully,  upon  whom  the  defendant  entered,  and 
forcibly  expelled  him.     It  must  be  presumed,  though  it  is  not  stated, 
that  there  was  in  the  declaration  a  demise  by  Lord  Falmouth's  lessee,  as 
Lord  Falmouth  himself  was  clearly  out  of  possession  by  his  own  grant. 
At  the  trial,  the  defendant  did  not  show  himself  to  be  the  assignee  of 
the  bounds :  but  his  counsel  contended  that  the  evidence  of  outstanding 
bounds  was  in  itself  a  defence  as  an  outstanding  term  would  be,  whether 
the  defendant  had  any  interest  in  them,  or  claimed  under  the  owner,  or 
not.    This  of  course  assumed  that  the  bound-owner's  interest,  though  he 
ihonld  not  be  in  possession,  is  a  possessory  interest,  not  a  mere  incor* 
poreal  liberty  or  easement :  and  the  question  this  raised  was  not  pre- 
sented to  the  jury.     Our  brother  Parke  says :  ''  the  first  question  is, 
whether  the  interest  of  the  bound-owner  is  such  a  possessory  interest  as 
would  enable  him  to  bring  ejectment ;  or  whether  he  has  a  mere  liberty 
to  enter  and  get  the  mineral  ?     The  next  question  is,  whether  such  an 
interest,  if  any,  was  in  him  at  the  date  of  the  demise  in  the  declaration  ? 
The  irUereet  of  the  hound-owner  depends  on  the  custom,  and  ought  to  he 
found  hy  a  jury.** 

The  case  went  down  to  a  second  trial  in  the  summer  of  1837,  before 
my  brother  Pattbson,  and,  upon  the  first  point,  he  stated,  according  to 
Mr.  Smirke's  report  (p.  42),  the  question  to  be,  '^  whether,  by  the  cus- 

(c)  See  Jontt  ▼.  Seynoldt,  4  A.  &  E.  805. 

^)  Doe  dan.  Earl  of  FatmautkY.  Alder$on,    Reported  in  the  notee  to  SmirXe*8  report  of 
FlMT.  2^bM«,  p.  39. 
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torn,  the  bound-owner  has  only  w  easement,  that  is,  a  right  to  enter  and 
dig  for  tin,  the  possession  of  the  soil  and  rest  of  the  mine  remaining  in 
the  lord ;  or,  whether  he  has  such  an  ^interest  and  title  in  the  mii^e 
J  that  he  may,  for  the  purpose  of  getting  tin,  exclude  the  lord  froio 
the  possession  ?  It  is  difficult  to  see  how  this  is  to  be  put  as  a  question 
of  fact ;  but  I  am  bound  to  do  so ;  and  if  it  should  turn  out  to  be,  as  f 
incline  to  think  it  is,  rather  a  question  of  law,  the  Court  above  will  know 
how  to  deal  with  it."  The  jury  found  that  the  bound-owner  had  not  ^ 
mere  easement,  but  a  right  to  the  mine.  And  the  Court  was  not  moYe4 
to  review  this  part  of  the  direction.  Indeed,  the  counsel  for  the  defend- 
ant scarcely  could  quarrel  with  it;  the  finding  upon  it  was  in  their 
favour ;  and  the  verdict  in  the  cause  was  for  the  plaintiff  on  the  other 
question  raised  in  it. 

In  this  case  of  Doe  dem.  Earl  of  Falmouth  v.  Alder9onj{a)  it  is  to  b0 
observed  that  the  question  did  not  arise  upon  any  pleading,  but  upon  thf 
effect  of  evidence ;  what  interest  it  was  that  the  evidence,  taken  alto* 
gether,  showed  to  be  actually  in  the  bound-owner ;  and  this  may  ha¥Q 
been  a  mixed  question  of  law  and  fact,  and  so  properly  for  the  jury.  Ii^ 
the  case  before  us,  the  plaintiff  has  expanded  the  right,  which  he  claims, 
on  the  face  of  the  record ;  and,  that  being  so,  it  must  be  for  the  Court 
to  pronounce  on  its  effect.  And  there  can  be  no  doubt  that  the  claim  oa 
the  face  of  this  declaration  not  only  falls  short  of  asserting  any  posses- 
sory interest  in  the  soil,  but  wholly  excludes  it. 

Nor  can  the  plaintiff  maintain  that  the  bound-owner's  right  by  tbet 
custom  goes  beyond  the  statement  in  the  declaration  and  yet  ipay  proTiq 
it,  any  more  than  he  who  claimed  a  right  of  common  or  a  right  of  way 
over  land  could  prove  either  by  showing  a  title  in  the  land  itself ;  for,  as, 
*561  ^^  ^ho9o  cases,  although  the  landowner  *may  of  course  consume! 
the  herbage,  or  walk  across  the  land,  yet  such  incidents  to  tbq 
ownership  are  distinct  in  law  from  rights  of  common  or  way,  so  here  th<^ 
right  claimed  is  claimed  as  a  tenement  distinct  and  complete  in  itself, 
and  separate  from  possession  of  the  soil  or  ownership. 

We  are  very  far  froip  saying  that  the  plaintiff  has  in  his  declaration 
narrowed  improperly  the  customary  right  of  the  bound-owner,  as  it  stands 
immediately  after  the  delivery  of  possession  to  him  by  the  stannary 
bailiff,  and  apart  from  the  actual  possession  and  working  of  a  mine.  In 
several  of  the  cases,  this  fact  has  been  relied  on  by  the  bound-owner,  that 
possession  was  awarded  upon  the  completion  of  the  proclamations  by  the 
Stannary  Court,  and  delivered  under  a  writ  of  possession.  Mr.  Smirke, 
in  his  careful  report  of  Vice  v.  Thomas  (Appendix,  p.  77),  has  given  us 
the  form  of  a  writ  of  possession  after  the  third  proclamation.  It  recites 
the  judgment  for  the  owAers,  qudd  ''  recuperent  possessionem  bundarum 
sive  operis  stannarii  prsedicti,  vocat,"  &;c.,  and  then  commands  the 
bailiff  to  deliver  the  possession  of  the  bounds  or  tin  work,  in  the  same 

(a)  Notes  to  Vice  ▼.  Thomat,  p.  39. 
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vords.  Thia,  therefore,  throws  do  light  oa  the  legal  charaoter  of  tl^ 
boondfl,  ncv  proves  that  any  possession  of  the  hind  passes.  One  test 
perhaps  may  usefully  be  applied.  It  is  well  known  that  the  stannary 
eoBtoms,  as  the  name  imports,  were  confined  to  tin  only ;  copper  mining 
is  of  comparatively  modern  introduction  into  Cornwall ;  it  is  now  dia- 
oorered  that  the  two  metals  are  frequently  found  within  the  limits  of 
the  same  work:  but  we  apprehend  that  it  never  has  been  contended  that 
the  bounder,  merely  as  such,  working  a  tin  mine  and  extracting  copper 
from  it  with  the  tin,  has  any  right  to  the  copper.  If  not  to  the 
^copper,  how  can  it  be  argued  that  he  has  any  right  except  to  the  ^^.^ 
tin  which  he  does  extract,  and  to  that  which  he  may  extract  so  ^ 
long  as  he  remains  bound-owner,  t.  e.  so  long  as  those  rights  which  he 
has  first  acquired  by  the  custom  are  preserved  to  him  by  the  custom,  t.  «• 
by  his  due  compliance  with  all. those  rules  which  the  custom  imposes  for 
their  preservation  ? 

This  then  brings  us  to  the  point  which  was  more  especially  contested  on 
the  argument,  whether  this  customary  right  can  exist  without  continuing 
boD&  fide  to  search  for  tin,  and  to  work  the  land  for  mining  purposes 
within  the  inclosed  limits ;  whether  it  is  sufficient  merely  to  renew  the 
bounds  annually  by  a  new  cutting  of  the  turves  as  at  the  commence- 
ment. Assuming  for  the  present  the  validity  of  the  custom,  if  the  bon$ 
fide  working  within  the  bounds  be  made  a  part  of  it,  and  assuming  that 
it  is  a  custom  which  is  to  be  tried  by  the  tests  lestablished  by  the  cooh 
mon  law  for  ascertaining  whether  a  custom  be  good  or  not,  it  appears  t4 
us  that  without  this  qualification  it  cannot  be  sustained.  Customs,  espe- 
cially where  they  derogate  from  the  general  rights  of  property,  must  bt 
construed  strictly;  and  above  all  things  they  must  be  reasonable^ 
Bounding  is  a  direct  interference  with  the  common  law  rights  of  pro- 
perty ;  it  takes  from  the  owner  of  land,  who  is  unable  or  unwilling  at  % 
particular  moment  to  dig  for  tin  under  fiis  waste  land,  the  right  to  do  so^ 
it  may  be  for  ever,  and  vests  it  in  a  stranger,  making  only  a  customary 
render  in  return;  it  empowers  the  stranger  not  only  to  extract  th^ 
mineral  from  beneath  the  surface,  but  to  enter  on  the  surface,  and 
comber  it  with  the  machinery,  buildings  and  refuse  stufi*  which  the  ope* 
rations  below  occasion;  and  all  this  without  the  least  regard  to  the 
eoovenience  *or  interests  of  the  owner.  The  only  thinffs  which  ^^.^ 
make  this  reasonable  are  the  render  of  the  toll  tin  to  the  owner,  ^ 
and  the  benefit  to  the  public  secured  thereby  in  the  extraction  of  the 
mineral  from  the  bowels  of  the  earth.  Both  these  are  not  only  lost,  but 
the  latter,  it  may  be,  positively  prevented,  if  the  bounder  may  decline 
to  work,  and  yet  retain  the  right  to  exclude  the  owner.  Instead  of 
insuring  that  the  minerals  should  be  brought  to  the  surface,  the  custom 
so  construed  may  be  made  the  means  of  keeping  them  locked  up  within 
it,  and  at  the  same  time  of  preventing  any  improvement  on  the  surface* 
Many  bounds  may  become  the  property  of  the  same  owners,  who  may 
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tMnk  their  interests  best  served  by  limiting  the  supply  and  diminishing 
competition,  while  the  owner  will  decline  to  expend  hLs  capital  in  build- 
ing or  agricultural  improvements,  because  at  any  moment  the  bounder 
may  renew  his  operations  and,  entirely  and  without  compensation,  defeat 
the  purposes  of  his  expenditure.  If  it  be  said  that  the  public  good  is 
best  served  by  that  regulated  supply  which  best  serves  the  private  inte- 
rests of  the  bounder,  that  wherever  it  is  for  the  interest  of  the  pubUc 
that  the  mine  should  be  worked,  the  interest  of  the  bounder  will  be  to 
meet  the  demand  by  an  adequate  supply,  and  that  when  the  mine  is  not 
worked  it  is  only  because  it  is  for  the  interest  equally  of  both  that  it 
should  not  be ;  without  admitting  or  denying  the  truth  of  these  asser- 
tions, one  answer  is  that,  where  such  a  state  of  things  has  existed  so 
long  and  so  decidedly  as  to  amount  to  reasonable  proof  that  the  original 
purpose  with  which  the  bounds  were  inclosed  has  been  abandoned,  it  is 
unreasonable  to  maintain  the  bounds  themselves.  It  may  have  been  that 
,^.Q-  the  owner  did  not  inclose  the  land,  or  work  for  the  mineral  •him- 
•J  self,  only  on  account  of  a  temporary  inability  or  the  temporary 
existence  of  the  same  causes  which  the  bounder  now  alleges  as  the  ground 
for  his  ceasing  to  work.  Why  then  is  he  to  lose  his  earlier  and  better 
right  for  ever,  and  under  the  same  circumstances  the  bounder  to  pre- 
serve his  ?  '  Another  answer  is  drawn  from  regarding  the  original  pur- 
pose of  the  custom,  which  was  not  founded  on  tlie  doctrine  of  demand 
and  supply,  but  on  the  expediency  simply  of  bringing  the  mineral  to  the 
surface  for  the  use  of  men.  Another,  if  another  be  needed,  is  that  the 
render  of  a  portion  of  the  mineral  to  the  owner  of  the  land  is  part  of 
the  consideration  on  which  the  bounder's  right  was  originally  founded; 
it  is  part  of  the  compact,  without  which  it  may  be  that  the  landowner 
would  never  have  consented  to  the  bounds ;  and  it  is  of  course  quite 
independent  of  such  considerations  as  that  of  working  profitably  to  the 
miner.  The  condition  that  the  bounds  shall  be  annually  renewed  by 
Hew  cutting  the  turves  is  useful  for  keeping  the  limits  well  ascertained, 
and  also  preserving  the  evidence  of  ownership ;  but  it  is  no  substitute 
for  the  forking  itself,  considered  as  the  ground  on  which  the  reasonable- 
ness of  the  custom  rests. 

When  the  evidence  in  this  case  is  referred  to,  the  variations  and 
uncertainty  in  which  those  are  involved,  who  contend  that  the  bound- 
owner  need  not  work  strongly  favour  the  conclusion  in  law  at  which  we 
have  arrived.  The  jury,  indeed,  have  drawn  a  conclusion  of  fact  from 
the  whole,  which,  as  such,  we  should  not  feel  disposed  to  disturb ;  for  it 
was  their  province  to  draw  it  from  the  statements  submitted  to  them. 
But,  on  reading  the  report,  and  finding,  among  other  things,  that  there 
^^^  is  a  conflict  among  the  witnesses  who  from  professional  ^habits 
-■  might  have  been  supposed  best  able  to  speak  to  the  point,  whether 
even  an  annttal  renewal  of  the  bounds  be  necessary  to  preserve  the 
ownership  in  the  boundS|  and  also  that  much  reliance  seems  to  have  been 
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placed  on  the  fact,  entirely  inconclnsivey  that  owners  of  land  have  in 
rnanj  instances  not  proceeded  as  for  forfeiture  of  the  bounds  where  the 
mines  have  not  been  worked,  we  see  every  reason  to  believe  that  the 
unqualified  right  now  claimed  is  but  an  abuse  of  the  original  limits  of 
the  custom,  inconsistent  with  its  object,  and  not  to  be  sustained  on  any 
principle. 

Thus  far  we  have  assumed  that  the  custom,  qualified  by  the  condition 
of  boD&  fide  working,  is  good  in  law.  But  it  was  strongly  argued  that, 
tried  by  one  well  established  rule,  it  could  not  be  sustained.  It  was 
said,  and  truly,  that  the  bounder  takes  a  profit  in  the  soil  of  another, 
and  that  a  right  to  do  so  cannot  by  law  rest  on  custom.  This  doctrine 
was  afiSrmed  in  ilewett  v.  Tregonning^  8  A.  &  E.  554,  in  which  the 
earlier  cases,  from  Gateward*8  CasCj  6  Rep.  59  5,  downwards,  will  be 
found  collected.  The  plea  in  that  case,  on  which  the  question  arose,  (a) 
was  framed  evidently  with  a  view  to  escape  from  the  resolution  in  GaU" 
wartn  Ca$e;  but  the  Court  would  not  admit  the  distinction  in  fact,  and 
held  the  plea  bad  after  verdict.  But  it  is  a  misapplication  of  the  doc- 
trine to  apply  it  to  the  case  now  before  us :  that  stands  on  just,  though 
strictly  technical,  reasoning,  which  may  be  well  collected  from  the 
judgment  in  Day  v.  Savadge^  Hob.  85,  86  (5th  ed.),  that  that  which  is 
matter  of  interest,  as  the  taking  a  profit  from  the  soil,  must  for  its 
existence  have  some  person  in  whom  it  is ;  *and  a  fiuz  body  which  .^^^ 
has  no  entirety  or  permanence  cannot  take  that  interest  which  by  '- 
the  supposition  is  immemorial  and  permanent,  because,  from  its  nature, 
it  cannot  prescribe  for  anything.  Necessity,  however,  will  control  this: 
the  case  of  common  of  pasture  exemplifies  both  the  rule  and  the  ezcep* 
tion :  in  itself  it  is  an  interest ;  it  is  the  taking  a  profit  from  the  soil ;  it 
is  properly  matter  of  prescription ;  if  the  copyholders  of  one  manor  will 
claim  it  in  the  wastes  of  another,  they  must,  because  they  can,  do  so  by 
prescribing  in  the  name  of  their  lord,  who,  in  the  eye  of  the  law,  by 
reason  of  his  estate,  has  such  a  permanence  as  enables  him  to  prescribe : 
but,  if  they  claim  it  in  hU  wastes,  they  cannot  prescribe  in  their  own 
names  and  rights  by  reason  of  the  want  of  permanence ;  nor  can  they 
in  their  lord's  name,  for  he  cannot  claim  common  in  his  own  land :  they 
are  therefore  from  necessity  allowed  to  claim  it  by  custom.  But  what 
is  the  necessity  ?  That  growing  out  of  the  original  compact,  when  they 
received  permission  to  cultivate,  for  their  own  benefit  and  on  condition 
of  certain  services,  certain  portions  of  the  lord's  land.  That  compact 
included  the  right  of  common  on  the  lord's  waste :  and  the  law  will  not 
snffer  that  right  to  want  a  legal  character,  and  so  be  without  the  means 
of  its  legal  enforcement,  though  at  the  expense  of  strict  legal  reasoning. 
In  the  same  way,  the  right  now  in  question  must  have  originated  in 
each  instance  in  a  virtual  contract :  the  owner  has  permitted  the  tinner 
to  enter  and  work,  when  he  will  not  work  himself  or  devote  his  waste 

(o)  Plea  10  P.  563. 
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ezclosivelj  to  other  purposes  by  inclosure,  on  the  condition  that  the  tin- 
tier  shall  render  to  him  a  certain  portion,  fixed  by  custom,  of  the  produce 
-  of  the  mine.  Here,  as  in  *the  instance  of  a  common,  the  thing  is 
■^  in  its  nature  to  be  claimed  by  prescription  only ;  but  they  who 
haye  it,  and  ought  to  haye  it  in  justice,  cannot  prescribe  for  it  from 
necessity:  therefore,  that  the  undoubted  right  may  not  be  defeated,  they 
shall  be  allowed  to  claim  it  by  custom. 

Having  arrived  at  this  conclusion,  we  have  only  to  consider  the 
remaining  point  made  by  the  plaintiff,  that  bounding  was  not  to  be  tried 
merely  as  a  custom  limited  in  local  extent,  and  as  an  exception  on  the 
general  rules  of  the  common  law,  but  as  the  local  law  of  a  distinct  and 
extensive  district,  having  its  origin,  it  may  be,  earlier  than  the  time 
when  Cornwall  became  a  part  of  England,  or  subject  to  its  general  laws. 
This  point  was  argued  with  much  learning  and  ingenuity  by  Mr.  Smirke: 
but  we  think  his  argument  failed  in  respect  of  such  historical  certainty 
in  fact  as  is  necessary  to  build  any  legal  conclusions  on :  further,  assum- 
ing that  difficulty  overcome,  we  think  it  failed  in  legal  authority.  We 
have  already  observed,  in  the  commencement  of  our  judgment,  that  in 
the  Case  of  MineSf  Plowd.  310,  no  distinction  was  made  between  a 
mineral  tract  in  Cumberland  and  one  in  Devon,  or  Cornwall,  nor  any 
between  the  stannaries  in  these  two  counties :  the  law  as  to  the  former 
was  gathered  from  the  precedents  as  to  the  latter.  Whatever  local 
usages  may  have  prevailed  in  ages  too  distant  for  history  or  the  legal 
antiquary  to  trace  their  records  with  certainty,  Cornwall  has  been  for  so 
many  centuries  dealt  with  as  parcel  of  the  kingdom  of  England  that 
they  must  now,  and  can  only,  in  English  Courts  of  Justice,  be  dealt 
•«^l  "^^^^  according  to  the  •principles  of  the  common  law.  This  does 
■^  not  in  any  way  conflict  with  our  allowance  of  such  local  laws  as 
gavelkind,  or  borough  English,  or  tenant  right :  such  as  these  we  try  by 
ordinary  principles ;  and,  having  regard  to  their  origin,  we  find  them  not 
unreasonable.  And  so  with  the  usages  in  mineral  districts,  not  alone 
Cornwall,  but  the  King's  Field  in  Derbyshire,  Dean  Forest,  and  others, 
have  theirs ;  and  they  will  be  allowed,  their  reasonableness  being  tried  by 
tests,  not  the  same,  in  fact,  but  in  principle,  as  we  should  apply  to  other 
local  usages  by  a  reference  to  their  history,  origin,  and  the  local  pecu- 
liarities on  which  they  are  to  operate. 

But,  even  had  it  been  clear  that  bounding  was  a  law  of  Cornwall 
before  it  was  parcel  of  England,  yet  there  are  authorities  to  show  that 
we  could  deal  with  it  only  on  the  same  general  principles  which  we 
apply  to  the  testing  of  other  customs.  Those  we  have  just  mentioned. 
An  instance  of  this  sort  is  to  be  found  in  7  Vin.  Abr.  187,  tit.  Customs, 
(H),  pi.  10,  which  will  be  found  in  the  Year  Book,  Mich.  35  H.  6,  fol. 
27  B,  28  A,  pi.  33,  of  a  custom  in  the  Isle  of  Man,  not  indeed  in  judgment 
there,  but  which  shows  the  manner  in  which  English  Judges  reasoned 
upon  such  customs  as  to  their  lawfulness.     But  a  case  precisely  in  point 
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18  the  celebrated  one  of  Tanistry  in  Davjs's  Report6,(a)  where  the 
custom  of  descent,  though  of  undoubted  antiquity  anterior  to  the  intro- 
duction of  the  English  law,  was  reasoned  upon  and  finally  decided 
against  on  the  principles  of  English  law,  because  uncertain. 

The  ground  of  inconvenience  which  might  result  from  our  decision  in 
£iToar  of  the  defendant  was  not  *much  pressed  in  the  argument  ^^^ . 
before  us :  but  we  collect  from  the  report  that  it  appeared  in  evi-  '- 
dence  that  tin-bounds  had  for  a  considerable  period  been  made  the 
Bubject  of  conveyance,  settlement  and  devise :  and  it  is  possible,  there- 
fore, that  inconvenience  may  result  where  there  has  been  such  a  neglect 
of  working  as  to  forfeit  the  title  to  them.  We  have  not  been  insensible 
to  this,  and  have  given  it  our  consideration :  but  it  has  not  appeared  to  us  to 
warrant  a  change  in  our  conclusion,  which  ought  to  rest  on  legal  grounds 
only.  If  the  inconvenience  be  so  great  as  may  be  apprehended,  it  is 
better  that  it  should  be  remedied  by  the  legislature  than  be  made  a 
reason  for  our  coming  to  a  conclusion  which  those  grounds  will  not 
warrant.  We  do  not  apprehend,  however,  any  such  inconvenience. 
Nothing  we  have  said  compels  the  bounder  to  strictly  continuous  work- 
ing: such  reasonable  time  for  consideration,  preparation,  and  due  selection 
of  places  and  planes,  must  always  be  allowed  as  the  nature  of  the 
undertaking  reasonably  requires;  and,  when  he  has  once  bonft  fide 
worked,  his  ceasing  to  work  for  a  time  will  be  therefore  open  to  explana- 
tion, so  as  to  prevent  a  forfeiture.  It  is  only  when  the  conduct  of  the 
boander  is  snch  as  to  warrant  the  conclusion  that  he  has  ceased  to  be, 
in  good  faith,  pursuing  that  object  which  alone  justified  his  entry  on  the 
land,  and  which  is  the  reasonable  foundation  of  his  title. 

The  present  is  such  a  case.  We  understand  it  to  be  admitted  that, 
for  many  years,  the  bounder  has  ceased  to  work,  and  cannot  succeed 
unless  the  custom,  unqualified  according  to  the  statement  in  the  com- 
mencement of  our  judgment,  can  be  sustained.  We  are  of  *opinion  -^^^ 
that  it  cannot ;  and  therefore  our  judgment  must  be  that  a  nonsuit  *- 
be  entered,  according  to  the  leave  reserved. 

Rule  absolute  for  a  nonsuit. 

(d)  Le  Ca$€  de  Tanittry^  Da  v.  28  &. 


For  the  following  note,  and  others  in  the  preceding  pages,  the  report- 
ers are  indebted  to  Edward  Smirke,  Esq.,  who  has  also  assisted  in  the 
preparation  of  the  report. 

The  earliest  recorded  notice  of  any  castom  in  Cornwall  or  Devon  to  work  for  tin  on  the 
bnd  of  another  is  to  be  found  in  the  charters  granted  to  the  tinners  in  the  reigns  of  John  and 
of  Edward  I.,  by  which  the  right  is  conferred,  or  confirmed  to  them,  fodere  stannum  in  moris 
ct  feodis  episcoporum,  abbatum,  dec,  sicut  solebant  et  consueverunt,  and  in  terris  moris  et 
vastis  nostris  et  alionim  quorumcunque  in  coniitatu,  and  divertere  aquas  adoperaiionem  eorum, 
&^.,  siciit  de  antiqua  consuetudine  consueverunt.  I'hese  charters,  and  the  principal  franchiseti 
contained  in  them,  are  evidently  designed  for  the  immediate  benefit  of  those  who  are  there 
<ieiaibedaa  "operantes  in  stannariis,"  and  to  them  only  **dum  operantur  in  eisdero."     See 
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tbe  charters  in  4  Inst.  233,  &c.,  and  Appendix  to  Vice  t.  Thaatat,  pp.  8,  14.  Nor  are  thert 
<ranting  other  proofs  that  the  interest  or  property  in  tinworks  could  be  claimed  under  the 
custom  by  those  only  who  made  it  available  by  working,  and  that  they  became  vacant  or  were 
forfeited  by  discontinuance. 

In  a  register  of  the  Black  Prince,  preserved  among  the  public  records,  there  is  a  writ,  25 
Ed.  3.  reciting  that  tinners,  claiming  any  interest  in  tinworks,  and  refusing  to  work  or  contri* 
but^  to  the  working,  forfeit  their  shares  by  the  ancient  usages  (*'solonc  les  aunciens usages"); 
and  the  proper  officer  of  the  Duchy  is  commanded  to  enforce  compliance  with  the  custom  by 
seizure  of  the  forfeited  shares.    (See  Vice  v.  TkomaBj  Appendix,  pp.  24,  25.) 

In  a  Stannary  court  roll,  4  Ric.  2,  there  is  an  entry  of  a  plea  of  .trespass,  vi  et  armis,  for 
breaking  and  entering  a  tinwork  of  the  plaintiff  and  ejecting  him  from  it;  to  which  the  defend- 
ants plead  "  quod  dictum  opus  stann'  fuit  vacans  die  quo  supponitur,  &c.,  et  per  unum  quart* 
anni  ante,  et  petunt  inde  judicium.  E.t  querens  dicit  quod  non  fuit  vacans  die,  &c.,  et  hoc," 
&c.    (Appendix,  ibid.  p.  64.) 

In  another  court  roll  of  21  Hen.  6  (Chagford  Stannary),  extant  among  the  records  of  the 

Augmentation  Office,  Smith  and  Horn  *complain  of  a  trespass  by  disseising  them  of 

*661   two  parts  of  a  tinwork :  the  defendant  pleads  that  at  the  time  of  disseisin  the  work  was 

'*  opus  alay,"  and  so  he  entered  according  to  the  Stannary  custom.  Verification  :  Denial 

Issue  thereon,  and  award  of  venire.  Tbe  term  alay  is  well  known  to  be  applied  to  a  neglected 

or  deserted  tinwork.    (Pearce's  Laws,  &c.,  of  the  Stannaries,  pp.  194,  201,  226,  &c.) 

So  little  did  the  custom  contemplate  the  possession  of  tin  bounds  by  any  except  working 
tinners,  that  at  a  Devonshire  Stannary  Parliament,  held  10  Hen.  7,  and  ratified  by  Prince  Arthur, 
it  was  provided  that  "  no  persone,  neyther  persones,  having  poasession  of  landes  and  tenements 
above  the  yerely  value  of  10/.,  nor  noone  other  to  theyr  use,  be  owners  of  eny  tynwork  or 
parcell  of  eny  tynworke,"  with  the  exception  of  persons  claiming  by  inheritance  or  possessed 
of  tinworks  on  their  own  fi'eeholds.  The  original  record  is  preserved  in  the  Treasury  of  the 
Exchequer. 

As  late  as  the  end  of  the  16th  century  the  obligation  of  working  was  not  forgotten  in  Corn- 
wall; for  Carew  says:  **  These  bounds  he*'  (the  bounder)  **i8  bound  to  renew  once  cTerie 
yeere,  as  also  in  most  places  to  bestow  some  time  in  v>orking  the  myne,  otherwise  he  loseth  this 
priviledge.'*    (Survey  of  Cornwall,  f.  13  6,  ed.  1769.) 

These  authorities,  which  a  more  extended  search  would  doubtless  multiply,  seem  to  confirm 
the  conjecture  of  the  Court  (ante,  p.  60),  "  that  the  unqualified  right  now  claimed  is  but  an 
abuse  of  the  original  limits  of  the  custom.*' 

But  the  custom  of  bounding,  even  with  the  reasonable  qualification  of  working  suggested 
in  the  above  judgment,  must  be  admitted  to  be  open  to  very  grave  objections. 

No  parol  or  documentary  evidence  has  ever  been  adduced  that  prescribes  any  limit  to  tbe 
area  capable  of  being  included  in  a  pair  of  tin  bounds.  The  want  of  some  clear  rule  on  this 
head  strongly  distinguishes  the  custom  of  bounding  from  any  other  known  mining  custom, 
English  or  foreign.  According  to  the  learned  reporter  of  Bowe  v.  Brenton  (3  Man.  &  Ry. 
497,  note  (a)),  it  muatbe  of  "  reasonable  extent;*'  but  the  test  of  reasonableness  is  not  pointed 
out.  Carew,  an  author  of  some  authority  on  this  subject  who  wrote  in  the  reign  of  Elizabeth, 
sajrs  that,  when  a  mine  is  found,  ''ihe  first  discoverer  aymeth  how  farre  it  is  likely  to  extend, 
and  then,  at  the  foure  cornera  of  his  limited  proportion,  diggeth  up  three  turfes,"  &c.  (Survey, 
f.  13  6.)  If  this  is  the  mode  of  fixing  the  limit  of  the  bounds,  it  is  one  that  must  be  founded 
on  mere  conjecture  until  the  lode  is  opened,  and  its  direction  and  dip  ascertained,  which  cannot 
be  done  until  the  bounda  have  been  made  good  by  proclamation  and  possession.  In  other 
words,  the  limits  of  the  bounded  space  can  only  be  determined  by  a  process  which  supposes 
them  to  be  already  fixed. 

.  Again :  if  a  large  area  is  included,  what  extent  of  working  within  it  will  satisfy  the  custom, 
io  as  to  protect  the  bounder  in  his  enjoyment  of  the  whole  f  Will  inconsiderable  workings  in 
one  part  secure  the  exclusive  *right  to  all  f  The  question  is  of  some  practical  impor* 
*671  tance  ;  for  "  a  pair"  (or  party)  of  working  tinners  will  make  but  alow  progress  in  bring- 
ing to  grass  the  mineral  substrata  of  a  large  aurface ;  and  there  is  nothing  in  the  custom  to 
show  that  the  size  of  the  bounds  is  to  be  proportioned  to  the  capacity  or  capital  of  the  bounder. 
In  practice,  tin  bounds  are  said  to  be  usually  of  smsll  extent ;  yet  one  of  the  witnesses  in  the 
case  above  reported  had  himself  assisted  in  cutting  a  pair  which  extended  **  a  qusrter  of  a 
mile  each  way,"  and  must  therefore  have  contained  about  160  acres.  In  Devonshire,  where 
the  same  custom  has  prevailed,  the  whole  of  Dartmoor,  consisting  probably  of  50,000  acres  at 
least,  was,  in  the  year  1786,  included  in  a  single  pair  of  bounds  by  a  person  who  intended  by 
this  ceremony  to  secure  to  his  employer  all  the  tin  within  that  district. 

Further,  the  right  of  the  bounder  is  of  no  value  without  the  use  of  running  water ;  and  this 
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idditkmal  eaaeinent  has  therefore  been  constantly  cUimed  as  part  of  the  custom.  (Pearce,  p. 
ziil,  190,  &.C.)  It  is  recognised  in  the  charters  of  John  and  Edward  L,  above  cited  (p.  65),  and 
the  roll  of  the  Stannary  Parliaments,  and  is  often  noticed  in  the  entries  of  the  **  Opera  Stan* 
mria,"  or  tin  bounds,  in  the  Stannary  court  rolls.  Yet  it  is  evident  that  the  enjojrment  of  this 
eaiement  involves  a  claim  of  right  both  to  divert  streams  of  water  flowing  above  the  boi)nded 
district,  and  to  discharge  the  water,  with  its  acquired  impurities,  over  all  the  lands  below  it. 
That  such  a  claim  is  likely  to  experience  little  favour  from  the  Courts  may  be  conjectured  from 
the  eaae  of  Bastard  v.  Smith  (2  Moo.  dt  Rob.  129). 

The  custom  asserts  a  right,  not  only  to  take  tin,  but  "  to  search  for"  it.  (3  Man.  dt  Ry« 
497, 498,  note  {a) ).  Whether  the  search  is  to  be  justified  only  by  the  successful  result  of  it,  or 
the  claimant  is  to  dig  at  will  for  an  unlimited  time  over  the  bounded  area  on  the  mere  chaoca 
ofraocesa,  ia  a  matter  on  which  the  custom  and  its  interpreters  are  silent.  If  the  larger  power 
exists  (as  it  is  usually  sssumed  to  do),  it  is  one  which  may  seriously  aflbct  titles ;  for  all  Corn- 
wall is  admitted  to  be  stannary,  and  all  Devon  is  claimed  to  be  so.  (See  the  Minute  of  tho 
Privy  Council,  7  Car.  1 ;  appendix  to  Vice  v.  ThomoM,  pp.  36,  37.)  The  custom  ia  indeed  oon« 
fined  to  wattrel ;  but  inclosed  land  **  that  hath  been  anciently  bounded  and  assured  for  wastrel,*' 
is  included  in  this  description  (Convoc.  12  C.  1,  art.  3,  ante,  p.  28,  note  (6)) ;  and  all  Duchy 
land  belonging  to  the  seventeen  assessionable  manors,  whether  waste  or  inclosed,  is  asserted 
bj  the  tinners  of  the  Convocation,  26  G.  2,  to  be  subject  to  the  custom.  (See  art.  8,  ante,  p. 
30,  Dote{&) .)  Accordingly,  it  was  stated  by  one  of  the  witnesses,  in  the  present  esse,  that  the 
pariah  church  and  cemetery  of  Helaton  are  now  actually  situate  within  tin  bounds ;  and  by 
BDotber  witness,  that  he  *'  believed  all  the  lande  of  the  Duchy  in  Cornwall  were  bounded  or 
boandable.*' 

The  custom  nowhere  provides  for  the  occurrence  of  veins  of  mixed  metals,  but  is  evidently 
adapted  only  to  the  superficial  tinworks,  formerly  *very  productive,  called  stream  works. 
Mines  are  now  worked  indiscriminately  for  tin,  copper,  and  such  other  metals  as  may  f^GS 
be,  and  often  are,  combined  in  the  same  lode.  The  separation  of  them  is  a  process  of  some 
Bteety ;  snd  one  mineral  is  sometimes  sacrificed  for  the  sake  of  the  other.  The  adventurer 
avoids  any  question  by  taking  a  leaae  or  lioense  from  all  partiea  interested  in  the  diflerent 
minerals:  but  the  bounder,  who  relies  upon  the  custom  alone,  must  either  claim,  under  that 
custom,  a  right  to  deal  with,  and,  if  need  be,  destroy  the  property  of  another,  or  must  work  at 
the  peril  of  becoming  an  involuntary  wrongdoer  by  detaching  from  the  vein  a  metal  which  does 
not  belong  to  him,  and  which  was  not  the  object  of  his  search.- 

A  still  more  serious  difiiculty  will  occur.  There  is  a  great  extent  of  land  in  Cornwall,  which 
is,  or  heretofore  was,  of  customary  tenure.  The  tenement  of  Galidna,  mentioned  in  the  case 
now  reported,  belongs  to  this  class.  In  such  lands  the  mines  belong  to  the  lord  of  the  manor, 
•ad  not  to  the  customary  tenant  iRowe  v.  Brenton,  3  Man.  dc  Ry.  133 ;  S.  C.  8  B.  dt  C.  737} ; 
and  the  toll  tin  is  paid  by  the  bounder  to  the  lord,  and  not  to  the  owner  of  the  surface,  who 
•lone  is  injured  by  the  workings,  but  to  whom  the  custom  awards  no  share  or  compensation  at 
•11.  Hence  the  conaideration  mainly  relied  upon  in  aupport  of  the  reaaonableness  of  the  custom 
fiala  in  a  large  class  of  tenements,  constituting  probably  more  than  one  half  of  all  the  land 
subject  to  ita  operation.  It  is  remarkable  that  in  Devonshire,  where  the  custom  of  tin  bound* 
ing  has  also  prevailed  for  some  centuries,  the  title  of  the  landowner,  whether  freeholder  or 
costomary  tenant,  to  toll  or  to  any  other  compensation  whatever,  has  never  been  recognised. 
That  the  custom,  as  there  claimed,  ia  untenable  in  law  can  hardly  be  doubted ;  but  the  small 
extent  of  tin  workings  in  that  county,  and  the  consequently  inconsiderable  value  of  tin  bounds, 
make  the  validity  of  the  cuatom  a  question  of  little  importance.  In  Cornwall  the  subject  is  ona 
of  greater  interest,  both  to  the  bound-owner,  whose  title  is  shaken  by  the  above  decision,  and 
to  the  landowner,  whoae  estate,  though  relieved  from  the  existing  servitude  of  dormant  boundsi 
can  no  longer  be  protected  from  the  intrusion  of  a  ftond  jSde  adventurer  by  the  convenient  form 
•fan  snnual  renewal  of  bounds  for  his  own  use. 


•HUNTER  V.  CALDWELL,    fei.  9.  [*69 

l)eclarat]on  stated  that  plaintiflT  employed  defendant  aa  attorney  to  sue  H.  tor  the  recovery  of  a 
nnn  of  money ;  and  thereupon  it  was  the  duty  of  defendant  to  use  proper  care  in  conducting 
the  suit :  yet  defendant  did  not  use  proper  care,  in  this,  that,  having,  aa  auch  attorney,  sued 
oat  writs  for  the  recovery  of  the  said  money  and  for  the  purpose  of  saving  the  Statute  of 
Limiutions,  he  did  not,  upon  H.  not  being  found  so  as  to  be  served  with  such  writs,  '*  July 
fie**  the  said  mts  with  the  proper  officer,  aeeording  to  the  necessary  and  accustomed  prao- 
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lice  of  the  Court  of  Queen's  Beiidi ;  whereby  the  lustion  was  bsrred  by  the  statute.  Terdiet 
in  plaimifl;  on  Not  Guilty. 

1.  Uiider  Stat.  2  &  3  W.  4,  e,  39,  a.  10,  which  enacts  that,  to  save  the  Statute  of  LiniitBiiMM, 
•very  writ  issued  in  continaation  of  a  preceding  writ  shall  be  "returned  non  est  ioTeotUB, 
and  entered  of  record"  within  one  month  after  its  expiration :  That,  although  the  statute  i 
&  3  W.  4  did  not  in  terms  require  such  writs  to  be  "filed,**  yet  the  word  "file,"  in  the 
declaration,  might  have  the  senee  of  bringing  the  writs  to  the  office,  and  in  that  sense  would 
be  included  in  the  word  **  returned"  in  the  statute,  and  such  filing  would  therefore  be  a  neces* 
aary  part  of  the  practice  in  saving  the  Statute  of  Limitations,  and  a  part  of  the  attorney's 
duty.    And  that  the  Judge  was  right  in  so  directing  the  jury. 

•.  That  the  question  of  negligence,  in  not  complying  with  the  practice  of  the  Court,  was  a  qoes- 
tion  offset  for  the  jury,  under  the  Judge's  direction  as  to  the  law. 

1.  That  there  was  no  ground  for  arresting  the  judgment,  as,  if  there  could  be  any  sense  of  ths 
word  "  file,"  in  iniiich  it  was  defendant's  duty  to  file  the  write,  the  declaration  was  good 
after  verdict. 

The  judgment  on  this  Isst  point  waa  affirmed  on  error  by  the  Court  of  Exchequer  Chamber 
(Page  83,  post.) 

4.  Held  also,  in  the  Court  of  Error,  on  objection  that  the  declaration  showed  no  retainer  for 
the  purpose  of  keeping  the  action  alive,  and,  consequently,  qo  duty  to  do  so :  That  there 
were,  in  the  allegations  above  stated,  a  duty  sufficiently  shown,  and  a  breach  well  assigned. 

Casb  against  an  attorney  for  negligence.  The  declaration  stated  that 
the  plaintiff  had  retained  and  employed  the  defendant  as  an  attorney  of 
this  Court,  to  conduct  a  certain  action  in  the  said  Court,  at  the  suit  of 
the  now  plaintiff,  against  one  Hicks,  for  the  recovery  of  50Z.  which  the 
plaintiff  claimed  to  be  due  to  him  froiQ  Hicks,  for  fees  and  reward  to  the 
defendant  in  that  behalf;  and  thereupon  it  became  and  was  the  duty  of 
defendant,  as  such  attorney,  to  use  proper  skill  and  due  care  and  dili- 
gence in  and  about  prosecuting  and  conducting  the  said  suit;  yet 
defendant,  not  regarding  his  duty  in  that  behalf,  did  not  nor  would,  as 
guch  attorney  as  aforesaid,  use  proper  skill  and  due  care  and  diligence 
in  and  about  the  prosecuting  and  conducting  the  said  action ;  but,  on  the 
contrary  thereof,  defendant,  as  such  attorney,  then  prosecuted  and 
^conducted  the  said  action  in  a  careless  and  unskilful  manner,  in 

•J  this,  to  wit,  that  defendant,  having,  as  such  attorney  of  and  for 
the  plaintiff  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  and  on  divers  other 
days,  &c.,  sued  out  of  the  said  Court  against  Hicks,  at  the  suit,  in  the 
name,  and  on  the  behalf,  of  plaintiff,  certain  writs,  to  wit,  one  writ  of 
flummons,  one  alias  writ  of  summons,  and  fifty  pluries  writs  of  summons, 
for  the  recovery  of  the  said  sum  of  money,  and  for  the  purpose  of  pre- 
venting the  aforesaid  cause  of  action  of  plaintiff  against  Hicks  from  being 
defeated  and  barred  by  the  Statute  of  Limitations,  did  not  nor  would, 
upon  the  said  Hicks  not  being  found  so  as  to  be  served  with  any  of  the 
said  writs,  duly  file  the  said  writs,  or  any  of  them,  with  the  proper  officer 
in  that  behalf  of  the  said  Court,  according  to  the  necessary  and  accus- 
tomed practice  of  the  said  Court,  but,  on  the  contrary  thereof,  wholly 
neglected  so  to  do :  whereby  and  by  reason  whereof  the  said  claims  and 
causes  of  action  of  the  plaintiff  against  Hicks,  and  plaintiff's  action  in 
that  behalf,  became  and  were  wholly  defeated  and  barred  by  the  Statute 
gf' Limitations,  and  rendered  useless  to  plaintiff,  and  plaintiff  did  not 
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meceedJn  his  Mid  aetion,  bat  wm  defeated  therein  in  thie,  to  nit,  thai 
ke  the  now  plaintiff  was  obliged  to  eoneent,  and  did  consent,  that  jndg* 
nent  dio«ld  be  entered  against  him  upon  the  issue  raised  by  the  then 
defendant's  plea  of  the  Statute  of  Limitations,  and  was  nnable  to 
leeofer,  and  did  not  reeover,  from  EBcks,  the  sum  of  60/.,  or  any  part 
thereof,  ftc« 
Plea,  Not  guilty.    Issue  thereon. 

The  cause  was  tried(a)  before  Oolbbidgb,  J.,  at  the  Middlesex  sittings 
•ft^  Michaelmas  term,  1845.  It  ^appeared  that  the  defendant  p^^^ 
had  acted  as  attorney  for  the  plaintiff  in  an  action  against  one  *- 
Hicks,  commenced  by  plaintiff  on  1st  June,  1888,  upon  a  bill  of  exchange 
of  which  Hicks  was  the  drawer  and  indorser,  and  also  for  money  lent ; 
IB  respect  of  which  matters  the  right  of  action  would  have  been  barred 
by  the  Statute  of  Limitations  on  the  7th  of  that  month.  Hicks  was  not 
ienred  with  process  until  February,  1889 :  and  the  case  of  negligence 
was,  that  the  writs  of  summons  issued  against  him  between  Ist  June, 
18^,  and  February,  1839,  to  save  the  Statute  of  Limitations,  had  not 
been  duly  continued  by  the  defendant,  in  compliance  with  stat.  2  &  8  W. 
4,  e.  89,  s.  10,  which  provides  that  ^^  no  first  writ  shall  be  available  to 
prevent  the  operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  unless  the  defendant  shall  be 
arrested  thereon  or  served  therewith,  or  proceedings  to  or  towards  out- 
Itwry  shall  be  had  thereupon,  or  unless  such  writ,  and  every  writ  (if 
any)  issued  in  continuation  of  a  preceding  writ,  shall  be  returned  non 
est  inventus,  and  entered  of  record  within  one  calendar  month  next  after 
the  expiration  thereof,  including  the  day  of  such  expiration." 

It  appeared  that  there  had  been  two  instances  of  default  in  the  con- 
tinnance  of  process :  one  writ,  being  the  twelfth  in  question,  issued  on 
tlst  August,  1887,  had  not  been  returned  till  22d  January,  1888 ;  and 
snother  writ,  being  the  thirteenth,  and  issued  on  18th  January,  1888, 
bad  not  been  returned  till  2d  July  '''following  ;{b)  and  the  neglect  r^t^n 
on  the  part  of  the  now  defendant  was  the  not  bringing  these  writs 
to  the  office  of  the  Court  in  proper  time,  to  be  entered  of  record.  The 
defendant,  however,  had  indorsed  the  writs  as  returned  on  the  proper 
days ;  and  continuances  were  entered  on  the  roll  accordingly.  The  entry 
of  continuance,  was  afterwards  amended  according  to  the  fact,  by  rule 
of  Court :  and  Hicks,  who  had  pleaded,  among  other  pleas,  the  Statute 
of  Limitations,  prevaUed  in  the  action  in  consequence  of  the  discontinu- 
anee  above  mentioned.  To  show  the  practice  with  respect  to  returning 
writs  to  save  the  Statute  of  Limitations,  and  that  the  jNractice  was  gene- 

(«)  There  WM  a  former  trial  of  thia  cauae,  on  which  a  verdict  waa  giTen  for  the  plaintiff. 
Sttbeequently,  a  rale  niat  waa  obtained  by  the  defendant  to  arreat  the  judgmentt  or  for  a  new 
tkl  ea  the  groood  of.  the  verdict  being  againat  evidence.  Tiie  rule  for  a  new  trial  waa  made 
ihmUite,  no  dedaion  being  pronounced  on  the  motion  in  arreat  of  jodgraent ;  and  the  queation 
«f  coeta  waa  conaequently  reaerved.    See  p.  83,  note,  post. 

91  See  a  farther  atatemant  of  the  facta  id  tha  jvdgmant  of  tliia  Conrt,  pp.  1Q»  79,  poaL 
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rally  understood,  and  that  the  bringing  the  writ  marked  ^'non  est 
inyentas"  to  the  proper  officer  of  the  Court  was  called  "  filing"  the  writ, 
several  witnesses  were  called  bj  the  plaintiff;  but  their  evidence  was 
somewhat  conflicting.  The  defendant,  in  his  bill  of  costs  delivered  to 
the  plaintiff,  had  made  regular  charges  for  ^^  filing"  the  writs  in  ques- 
tion. The  charges  were  ascribed  generallj  to  the  term  or  vacation  in 
which  the  writs  had  been  filed,  without  any  more  particular  date. 

For  the  defendant  it  was  contended  that  ^^  filing"  was  not  required 
by  the  statute ;  that,  even  if  it  was  required,  the  practice  was  so  new, 
and  so  little  understood,  that  there  was  no  evidence  of  gross  negligence ; 
and  also  that  it  was  the  Judge's  duty  to  decide  the  question  of  negligence, 
and  direct  the  jury  accordingly. 

The  learned  Judge  was  of  opinion  that  the  word  '^  filing"  might  sig- 
nify the  bringing  of  the  writ  to  the  proper  office ;  and,  in  that  sense, 
would  be  included  in  the  word  ^'returning :"  and  he  directed  the  jury  to 
*731  ^^^^^^^^  whether  '*'at  the  time  of  the  alleged  negligence,  the 
practice  in  question  was  settled,  and  well  known  to  legal  practi- 
tioners generally ;  observing  that  every  attorney  was  bound  to  exercise 
reasonable  skill  on  behalf  of  his  client ;  and  that  it  was  for  the  jury  to 
say,  with  reference  to  the  practice  and  understanding  of  the  profession, 
whether  such  reasonable  skill  had  been  exercised  by  the  defendant.  Ver- 
dict for  plaintiff. 

KnowleSj  in  Hilary  term,  1846,  obtained  a  rule  nisi  for  a  new  trial  on 
the  ground  of  misdirection ;  or  for  arresting  the  judgment. 

CrotvdeTy  Watson  and  Ball  now  showed  cause.(a)  After  explaining 
what  degree  of  negligence  would  render  an  attorney  liable,  the  learned 
Judge  properly  left  it  to  the  jury  to  say  whether  the  defendant  was 
guilty  of  such  negligence  under  all  the  circumstances  of  this  case.  It  is 
clear  that  the  defendant  was  cognisant  of  the  practice  to  be  observed  in 
continuing  writs  for  the  purpose  of  saving  the  Statute  of  Limitations.  In 
his  bill  of  costs  he  makes  a  regular  charge  for  "filing"  each  successive 
writ ;  the  first  eleven  writs  were  regularly  filed ;  and,  with  respect  even 
to  the  two  writs  which  were  not  so  filed,  he  procured  continuances  to  be 
entered  on  the  roll  to  conceal  his  laches.  The  evidence  showed  that  the 
lodging  the  writ,  indorsed  "non  est  inventus,"  with  the  proper  officer, 
was  considered  to  be  the  filing  of  the  writ.  [Pattsson,  J.  Is  the  filing 
of  the  writ  part  of  the  return  or  of  the  entering  of  record  ?]  It  is  part 
*741  ^^  ^^^  return.  The  term  "  filing"  is  generally  ^understood  in  prao- 
tice  to  apply  to  the  act  of  the  attorney  in  taking  a  writ  or  affidarit 
to  the  proper  officer  of  the  Court,  and  not  to  any  act  of  the  officer  him- 
self. Thus,  by  Reg.  Gen.  Hil.  2  W.  4, 1. 11,  8  B.  &  Ad.  876,  "  When  the 
rule  to  return  a  writ  expires  in  vacation,  the  sheriff  shall  file  the  writ  at  the 
expiration  of  the  rule,  or  as  soon  after  as  the  office  shall  be  open."  And,  by 
the  12th  rule  (8  B.  &  Ad.  876),  ''the  officer  with  whom  it  is  filed  sh«dl 

(o)  BtUxe^  Lord  DBifJUJr,  C.  J.,  Pattssoit,  Colbbidob  and  Wiobtman,  Js. 
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mdorae  the  day  and  hour  when  it  was  filed."  It  is  true  that  the  statute 
itself  says  nothing  about  filing ;  but  any  enactment  on  the  subject  was 
unnecessary,  because  the  '^  filing"  is  implied  in  the  returning.  For  the 
same  reason  the  statute  does  not  express  that  the  writ  is  to  be  taken  to 
the  proper  office.  At  the  time  of  the  defendant's  neglect,  the  statute 
had  been  in  operation  several  years ;  the  practice  was  generally  known 
to  the  profession  ;  and,  even  if  it  had  not  been  so,  it  would  be  sufficient 
that  the  defendant  knew  it.  Whether  the  duty  in  question  is  in  strict* 
ness  properly  called  "filing"  or  not,  the  defendant  clearly  omitted  to  do 
something  which  he  onght  to  have  done,  and  was  therein  guilty  of  negli«- 
genee.  [Wightmak,  J.  The  great  question  is,  whether  it  is  for  the 
Judge  to  direct  the  jury  that  gross  negligence  has  or  has  not  been  com* 
nutted,  or  whether  it  is  for  the  jury  to  form  their  own  opinion  after  learn- 
ing from  the  Judge  what  sort  of  negligence  amounts  to  gross  negligence. 
Lord  DsNMAK,  C.  J.  I  believe  we  have  departed  {romLaidler  v.  HUiott^ 
S  B.  &  C.  738,  where  the  Court  seems  to  have  taken  upon  itself  to  say 
that  the  negligence  committed  was  not  gross  enough  to  give  a  right  of 
action.]  The  present  case  shows  that  such  matters  are  properly  for 
*the  jury  to  decide ;  the  question  may  turn  on  all  the  circumstances  r^.-^ 
in  each  particular  instance :  and  here  the  defendant  showed  that  '' 
he  was  well  acquainted  with  the  practice.  In  Mkington  v.  HoUandj  9 
M.  &  W.  659,  the  Judges  of  the  Court  of  Exchequer  differed  as  to  the 
sufficiency  of  an  attestation  to  a  warrant  of  attorney,  so  that  it  might 
well  be  held  (as  it  was  there)  that,  assuming  the  attestation  to  be  bad, 
there  was  no  ground  for  charging  the  attorney  with  gross  negligence. 
So  in  Buhner  y.  Oilman^  4  Man.  k  O.  108,  where  a  parliamentary  agent 
had  misconstrued  one  of  the  standing  orders  of  the  House  of  Lords,  it 
was  held  that  the  jury  had  been  properly  directed  that  he  was  not  liable 
for  negligence,  because  the  meaning  of  the  order  appeared  to  be  very 
doubtfuL  In  neither  of  the  cases  cited  was  any  question  made  whether 
the  question  of  negligence  was  to  be  disposed  of  by  the  Judge  or  by  the 
jury;  but  in  both  cases  the  question  was  left  to  the  jury,  with  such 
directions  as  were  justified  by  their  peculiar  circumstances.  It  seems 
very  difficult  to  say  that  the  question  of  negligence  can  in  any  case  be 
withdrawn  from  the  jury.  This  was  the  opinion  of  the  Court  in  Door* 
man  y.  JenkinSy  2  A.  &  E.  256. 

Secondly,  there  is  no  ground  for  arresting  the  judgment,  unless  the 
Court,  after  verdict,  finds  the  declaration  to  be  so  insensible  as  to  dis- 
close no  cause  of  action.  The  declaration  charges  that  defendant  did 
not  "  file"  the  writs  ^^  according  to  the  necessary  and  accustomed  prac- 
tice." The  objection  taken  is  rather  in  the  nature  of  a  special  demurrer 
on  the  ground  that  the  statute  does  not  use  the  word ''file;"  but 
the  dedaration  imports,  after  verdict,  that,  by  the  ''necessary  and 
^accustomed  practice,"  the  defendant  should  have  filed  the  writs,  -^,.^ 
and  that  he  did  not.  ^ 

b2 
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Knowles  aad  BawUmon^  contril.     The  queBtion  inyolTed  in  the  pre- 
sent case  was  so  much  a  matter  of  law  that  the  learned  Judge  should 
have  taken  it  upon  himself.     The  statute  does  not  require  the  writs  to 
be  "filed."     Tidd's  New  Practice,  p.  17,  in  treating  of  the  practice  of 
continuing  process  since  stat.  2  &  3  W.  4,  o.  89,  says  nothing  of  filing. 
In  Kfwwles  v.  Stevens,  i  Cr.  M.  k  R.  26,  S.  G.  4  Tyr.  1016,  it  was 
held  a  bad  plea,  to  debt  on  bail  bond,  that  no  affidavit  of  debt  had  been 
filed  against  the  principal :  "  the  statute"  (12  G.  1,  c.  29,  s.  2),  Aldeb- 
soir,  B.,  observed,  "does  not  say  'made  and  filed/"     The  practice  in 
continuing  process  to  save  the  Statute  of  Limitations  was  the  subject  of 
discussion  in  WiUiams  v.  Roberts,  1  Cr.  M.  k  R.  676,  S.  C.  5  Tyr.  421, 
and  Williams  v.  WiUiamSy  10  M.  k  W.  174 ;  yet  there  is  no  intimation 
in  those  cases  that  filing  the  writs  is  any  part  of  such  practice :  and,  by 
the  practice  before  the  statute,  the  continuances  were  mere  matter  of 
form,  and  might  be  entered  at  any  time.      There  was,  then,  no  question 
for  a  jury.     If  an  attorney  were  sued  for  allowing  his  client  to  execute 
a  lease  with  unusual  covenants,  could  the  jury  decide  what  covenants 
were  usual  J   It  is  difficult  to  understand  how  the  question  in  the  present 
case  could  be  for  the  jury,  when,  in  an  action  for  malicious  prosecution, 
according  to  Blackford  v.  Dod,  2  B.  &  Ad.  179,  and  Panton  v.  TTtT- 
liams,  2  Q.  B.  169,(a)  the  question  of  probable  cause  is  for  the  Judge. 
Mkington  v.  Holland,  9  M.  JC  W.  659,  and  *Bulmer  v.  ChUman, 
•J   4  Man.  k  O.  108,  show  that  questions  of  negligence,  with  refer- 
ence to  matters  of  law,  are  virtually  for  the  sole  determination  of  the 
Judge.     Even  if  filing  is  necessary,  it  is  no  part  of  the  attorney's  duty. 
He  has  merely  to  return  the  writ,  that  is,  take  it  to  the  proper  office, 
and  is  not  answerable  in  respect  of  anything  that  may  be  done  with  the 
writ  afterwards. 

Secondly,  the  judgment  must  be  arrested.  Stat.  2  &  3  W.  4,  c.  39, 
8.  10,  does  not  require  the  writs  to  be  "filed."  Assuming  that  "filing" 
is  necessary  according  to  the  practice  of  this  Court,  such  practice  is  not 
added  to  the  statute :  and  a  Court  of  error,  in  dealing  with  this  declara^ 
tion,  would  know  nothing  of  such  practice.  At  all  events,  the  declaration 
should  have  averred  that  "  filing"  was  necessary  according  to  the  prac- 
tice :  if  there  had  been  such  an  averment,  it  might  now  be  taken  to  have 
been  proved. 

Another  objection  to  the  declaration  is,  that  it  does  not  allege  that 
there  was  good  cause  of  action  against  Hicks.  It  is  said  in  note  (1)  to 
Benson  v.  Wetby,  2  Wms.  Saund.  150  d,  6th  ed.,  which  was  an  action 
for  an  escape :  "  It  is  necessary  in  this  action  to  aver  and  prove  that 
the  plaintiff  had  a  cause  of  action  against  the  person  who  escaped ;"  and, 
m  note  (a) :  "  The  same  rule  holds  in  an  action  against  an  attorney  for 
negligence  in  conducting  a  suit."  Cur.  adv.  vulL 

(a)  See  Turner  t.  Amhler,  decided  in  this  tication.    Poet 
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Lord  Dknxan,  G,  X,  on  a  Buhsequent  day  in  this  ^aeation  (Febmary 
25th),  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  negligence,  against  an  attorney,  in  which  % 
▼erdict  passed  for  the  plaintiff  a  second  time  *on  a  new  trial.    The  |.^,.^ 
defendant  now  seeks  to  set  that  aside  on  several  alleged  grounds  of   I- 
misdirection,  or  to  arrest  the  judgment  for  a  defect  in  the  declaration* 

The  action  in  which  the  alleged  negligence  took  place  was  one  in 
which  Hunter  sued  one  Hicks,  and  it  had  become  necessary  to  comply 
with  the  requisitions  of  the  10th  section  of  stat  2  &  8/W.  4,  c.  89,  in 
order  to  save  the  Statute  of  Limitations.  Caldwell  was  Hunter's  attor* 
ney,  and  had  in  two  instances  failed  to  comply  with  them ;  and  Hunter 
was  in  consequence  nonsuited. 

On  the  present  trial  it  was  alleged  that  there  had  been  a  miscarriagt 
on  the  part  of  the  learned  Judge  in  three  respects;  the  declaratioa 
alleging  that  the  defendant  ''did  not"  ''duly  file  the  said  writs"  with 
the  proper  officer  "  according  to  the  necessary  and  accustomed  practice" 
of  the  Court,  and  the  negligence  proved  in  fact  having  been  the  nol 
bringing  to  the  Treasury  of  this  Court,  in  two  instances,  the  writs  issued 
to  save  the  statute,  till  after  the  expiration  of  the  five  months  limited  by 
Stat.  2  &  3  W.  4,  c.  89,  s.  10,  in  order  to  their  being  entered  of  record. 
The  learned  Judge  is  said  to  have  been  wrong,  first,  in  holding  that 
"filing"  was  at  all  made  necessary  by  the  statute;  secondly,  in  saying 
that  "filing"  was  included  within  the  word  "returning,"  which  is  the  ejp- 
pression  used  by  the  statute ;  and,  thirdly,  and  more  materially,  in  leaving 
the  question  of  negligence  to  the  jury,  who  ought  to  have  been  directed 
by  him,  as  on  a  matter  of  law,  that  the  omission  proved  did  not  amount 
to  that  crassa  negligentia  for  which  alone  an  attorney  could  be  responai* 
ble  in  damages. 

It  appeared  at  the  trial  that  Hicks  was  the  drawer  of  bills  given  by 
hiqi  to  the  plaintiff,  who  had  a  claim  on  *him  for  money  lent,  and  _^^ 
that  the  Statute  of  Limitations  would  run  against  them  on  the  7th  ^ 
Jnne,  1833.  Hicks  was  keeping  out  of  the  way ;  and  there  appeared  no 
immediate  prospect  of  being  able  to  serve  him :  this  was  the  state  of 
things  when  the  defendant  was  retained  by  the  plaintiff;  and  the  imme* 
diate  object  was  to  keep  alive  the  right  of  action.  Accordingly,  the 
first  writ  was  sued  out,  1st  June,  1838 ;  and  Hicks  was  not  served  till 
February,  1839 ;  for  the  interval  the  writ  was  duly  continued,  except  in 
two  instances,  in  one  of  which  a  writ  issued  in  continuance  was  brought 
to  the  office  two  days  too  late,  in  the  other  nineteen. 

The  statute  provides  that  no  first  writ  shall  be  available  to  prevent 
the  operation  of  the  statute  limiting  the  time  for  commencing  the  action, 
unless  (as  applicable  to  the  present  case)  "such  writ  and  every  writ  (if 
any)  issued  in  continuation  of  a  preceding  writ,  shall  be  returned  non 
est  inventus,  and  entered  of  record  within  one  calendar  month  next 
after  the  expiration  thereof|  including  the  day  of  such  expiration,  and 
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unless  every  writ  issued  in  continuation  of  a  preceding  writ  shall  be 
issued  within  one  such  calendar  month  after  the  expiration  of  the  pre- 
ceding writ,  and  shall  contain  a  memorandum  indorsed  thereon  or 
Bubscribed  thereto,  specifying  the  day  of  the  date  of  the  first  writ; 
and*'  (this  word  should  probably  be  ^^9uch")  "return  to  be  made  in 
bailable  process  by  the  sheriff  or  other  officer  to  whom  the  writ  shall  be 
directed,  or  his  successor  in  office,  and  in  process  not  bailable,  by  the 
plaintiff  or  his  attorney  suing  out  the  same,  as  the  case  may  be." 

Two  things  are  in  terms  required  by  the  statute  to  be  performed 
within  the  limited  time:  returning  non  est  inventus,  and  entering  of 
record ;  the  former  of  which,  '^in  process  not  bailable,  as  this  was, 
-'  is  to  be  done  by  the  plaintiff's  attorney,  where  he  sues  by  attorney; 
the  latter  beyond  any  question  must  be  done  by  the  officer  of  the  Court. 
But,  as  this  officer's  duty  is  limited  to  the  entering  of  such  writs  on 
record  as  are  brought  to  him,  a  duty  clearly  arises  on  the  attorney,  who 
sues  out  the  writ,  and  returns  it  non  est  inventus,  to  bring  the  writ  to 
him  for  the  purpose  within  the  limited  time  ;  and  this  duty  arises  upon 
the  requisitions  of  the  statute ;  it  is  implied  from  them,  if  not  expressed 
in  the  words.  Before  the  statute  passed  no  such  duty  existed,  for  no 
continuances  need  have  been  entered,  until  the  Statute  of  Limitations 
was  pleaded,  and  the  plaintiff  came  to  reply  thereto.  Since  the  statute, 
the  whole  object  of  suing  out  the  writ,  of  indorsing  the  date,  and 
returning  it  non  est  inventus,  will  be  defeated,  unless  the  writ  be  in  doe 
time  carried  to  the  office :  and  it  would  be  unreasonable  to  hold  that  it 
is  not  incumbent  on  the  attorney  to  do  this,  who  has  the  custody  of  the 
writ,  and  who  alone  can  be  presumed  to  kpow  anything  of  the  require- 
ments of  the  statute.  In  the  present  case  it  would  be  specially  unreason* 
able ;  for  under  the  circumstances  it  was  the  main  object  of  his  retainer 
to  keep  alive  the  right  of  action  by  a  due  observance  of  the  statute. 

At  the  trial,  this  duty  of  bringing  to  the  office  was  urged  by  the 
plaintiff  to  be  imposed  by  the  statute,  and  to  be  properly  described  by 
the  word  "filing,"  which  it  was  said  was  included  under  the  word 
"returning:"  the  declaration,  however,  charged  only  a  neglect  to  file 
"according  to  the  necessary  and  accustomed  practice"  of  the  Court; 
and  the  Judge,  adverting  to  the  language  of  the  statute,  and  pointing 
out  that  the  word  "  filing"  was  not  found  in  it,  told  the  jury  that  he 
^  .  thought  that  word  *in  the  declaration  might  have  the  sense  of 
-'  bringing  to  the  office,  and  that,  in*  that  sense,  filing  was  included 
under  the  word  "  returning,"  and  was  therefore  a  part  of  the  attorney's 
duty.  And  to  this  we  see  no  objection :  the  allegation  has  reference  to 
the  practice  of  the  Court ;  and  the  word  "  filing,"  in  reference  to  matters 
of  practice,  is  very  commonly  used  to  express  the  duty  of  bringing  to 
the  proper  office,  as  the  case  may  be,  writs,  pleadings,  affidavits  and 
other  such  matters  for  safe  custody,  or  enrolment.  The  duty  of  filing 
in  this  sense  may  be  properly  considered  as  included  under  the  word 
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<' returning;''  for  an  attorney  merely  to  inrite  ^^  non  est  Inyentos"  on 
the  back  of  a  inrit,  and  pnt  it  in  his  desk,  is  not  to  complete  the  act  of 
letnming  it,  which  properly  means,  in  this  case,  to  make  such  answer, 
touching  the  execution  of  the  writ,  as  shall  authorise  the  issuing  of 
another  in  continuation  of  it,  and  connect  the  two  together  on  the  same 
record ;  and  for  this  purpose  a  necessary  step  is  the  bringing  to  the 
office.  It  was  not  contended  that  ^*  filing"  was  the  duty  of  the  attorney 
in  any  other  sense  than  this ;  nor  could  it  be :  if  filing  means  only  the 
putting  on  a  file  in  the  office,  or  doing  anything  with  it  after  it  arrives 
there,  that  clearly  most  be  the  duty  of  the  officer,  and  cannot  be  charge- 
able on  the  attorney ;  he  cannot,  indeed,  be  allowed  to  meddle  with  it 
for  that  purpose.  The  Jadge,  therefore,  could  npt  nonsuit  on  this 
objection  as  for  want  of  proof;  if  ayailable  at  all,  it  was  upon  the  record* 
These  remarks  dispose  of  the  two  first  grounds  taken  on  the  argument. 

On  the  third  ground,  we  think  the  question  of  negligence  by  not  comply- 
ing with  the  practice  of  the  Court  was  a  question  of  fact  for  the  jury, 
although,  like  many  ^others  which  turn  on  matters  of  law,  it  was  ^ 
proper  to  direct  the  jury  positively  as  to  the  premises  from  which  *- 
they  were  to  draw  their  conclusion.  Thus  it  was  the  province  of  the 
Judge  to  inform  the  jury  for  what  species  or  degree  of  negligence  an 
attorney  was  properly  answerable,  and  what  duty  in  the  case  before 
them  was  cast  upon  him  either  by  the  statute  or  the  practice  of  the 
Court;  but,  having  done  this,  it  was  right  to  leave  to  them  to  say,  con* 
sidering  all  the  circumstances,  and  the  evidence  of  the  practitioners, 
whether,  in  the  first  place,  the  attorney  had  performed  his  duty,  and,  in 
the  second,  in  case  of  non-performance,  whether  the  neglect  was  of  that 
sort  or  degree  which  was  venial  or  culpable  in  the  sense  of  not  sustaining 
er  sustaining  an  action.  The  learned  Judge  appears  to  have  done  this; 
and  it  is  not  objected  that  he  left  the  case  too  favourably  for  the 
plaintiff;  indeed  we  are  inclined  to  think  that  a  two-fold  omission,  and 
in  one  instance  for  nineteen  days,  by  an  attorney  employed  for  the  very 
purpose  of  keeping  the  action  alive,  and  charging  his  client  for  the  per- 
formance of  a  plain  duty,  would  have  warranted  a  stronger  direction. 

We  come  lastly  to  consider  whether  the  judgment  ought  to  be  arrested : 
and  this  was  contended  for  on  the  ground  that  the  declaration  disclosed 
no  duty  the  breach  whereof  was  actionable ;  in  other  words,  that  neither 
by  the  statute  nor  according  to  the  practice  of  the  Court  was  it  the  duty 
of  the  attorney  to  file  the  writ.  Now,  if  there  be  any  sense  of  the  word 
** filing"  according  to  which  by  the  practice  of  the  Court  it  is  his  duty 
to  file  the  writ,  after  verdict  that  will  be  sufficient :  and  we  have  already 
said  that  we  think  filing  may  reasonably  be  understood  of  bringing  tha 
writ  mto  the  ^office  for  the  purpose  of  its  being  entered  on  record,  -^^^ 
and  that  it  is  the  duty  of  the  attorney  to  bring  it  in.  It  is  unne-  ^ 
oeasary,  dierefore,  to  go  at  greater  length  into  this  point. 

VOL. 
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The  rale  therefore  will  in  all  points  be  discharged, 

Bule  diseharged.(«) 

(a)  Reported  by  H.  DtTieon,  Eeq. 

AAer  a  Terdict  for  plaiDtiff,  defoodant  obtained  a  rale  niai  far  a  new  trial  on  the  gmtind  of  tlie. 
▼erdict  being  against  evidence,  or  to  arrest  judgment.  The  Court,  on  cause  ahown,  granted 
the  rule  for  a  new  trial,  but  did  not  decide  the  other  point,  and  reserved  the  question  of  oosts^ 
PlaintifT  succeeded  again :  and  defendant  obtained  a  rale  nisi  far  a  new  trial,  or  to  arrsal 
judgment  on  the  ground  formerly  taken.    The  rule  was  discharged. 

Ordered  that  defendant  should  pay  the  costs  of  the  first  trial. 

In  Easter  term  (April  26th)  1847,  Crowder  moved  that  payment  of  the  costs  of  the  first  trial 
(see  p.  70,  note  (a),  ante)  by  the  defendant  might  be  ordered  as  a  part  of  the  rnle  discharging 
the  former  rule  nisi.  The  point  had  been  mentioned  immediately  after  the  delivery  of  tha 
above  judgment,  and  the  consideration  of  it  reserved.  Knawlet  and  BcviU  showed  cause  in  the 
first  instance.     Crowder  and  Ball  supported  the  rule. 

Per  Curiam,  (Lord  Dejwan,  C.  J.,  PATTBSOir,  Wiobtkas  and  Esus,  Ja.)  The  defeodaDt 
must  pay  the  costs  of  the  first  trial.  The  refusal  of  the  Court  to  arrest  the  judgment  on  the 
second  trial  has  the  same  effect  now  as  if  it  had  been  pronounced  on  the  first  trial :  and  there- 
fare  the  new  trial  moat  be  considered  as  having  been  granted  on  the  ground  of  a  verdict  against 
evidence,  and  consequently  on  payment  of  costs.  Rule  abaoluta. 


(Error  from  the  Queen's  Beneh.) 
CALDWELL  v.  HUNTER.    [IW.  8,  1848.] 

Fof  syllabus,  see  p.  69,  antd. 

Errob  was  brought  upon  the  above  judgment.    Bendes  the  common 

aflfflgnment,  it  waa  specially  aesigned  for  error,  that  the  filing  of  the  said 

writa  was  not  neeessary  for  the  purpose  of  saving  the  Statute  of 

«gj-i   ^Limitations ;  and  that  it  was  not  the  duty  of  the  defendant  below 

^   (plaintiff  in  error)  to  file  such  writs* 

Bavill^  for  the  plaintiff  in  error.  The  declaration  dbarges  the  plaia- 
tiff  in  error  with  a  breach  of  duty  in  not  filing  certain  writs  issued  for 
the  purpose  of  saving  the  Statute  of  Limitations,  But  the  retainer  and 
employment  are  not  so  alleged  as  to  show  that  any  such  duty  attached. 
It  is  alleged  that  he  was  retained  and  employed  to  ccxndact  a  suit  for  the 
recovery  of  money*  It  is  afterwards  alleged  that  he  sued  out  writs  for 
the  recovery  of  the  said  sum  of  money  ^^  and  for  the  purpose  of  prevent' 
ing  the  aforesaid  cause  of  action,"  &c.,  *^  from  being  defeated,  and  barred 
by  the  Statute  of  Limitations."  But  the  last  mentioned  purpose,  for  the 
nonfulfilment  of  which  the  action  is  brought,  is  not  within  the  terms  of 
the  alleged  employment.  [Mauls,  J.  The  particular  breach  is  laid 
under  a  videlicet,  and  is  preceded  by  a  general  allegation  of  negligence; 
the  declaration,  after  verdict,  would  be  good  without  setting  out  the  par* 
ticular  manner  in  which  the  duty  was  neglected.  GRBSSWBtL,  J.  He 
sued  out  the  writs  for  the  purpose  for  which  he  was  employed,  and  did 
not  keep  the  action  alive.    He  is  so  to  conduct  the  suit  that  the  statute 
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may  not  nm*  Unless  tbe  alleged  insUnce  of  negligenoe^  viz.  his  not 
filing  the  writs,  is  conclusiYe  against  the  general  allegation  of  negligenoe, 
the  declaratioa  is  sufficient.]  (On  this  point  BoviU  referred  to  Changer 
T.  CotttnSf  6  M.  &  W.  4S8y  where  it  was  held  that  the  promise  was  laid 
more  largelj  than  the  premises  in  the  declaration  would  warrant.) 

Secondly.  Stat.  2  fc  3  W.  4,  c.  89,  s.  10,  does  not  make  it  necessary 
that  writs  in  continuance  of  process  ^should  be  filed.  [Cbbsswbll,  r^^gg 
J.  The  declaration  does  not  allege  that  the  duty  arose  out  of  the 
statute,  but  out  of  ^^  the  necessary  and  accustomed  practice"  of  the  Court. 
How  can  we  tell  whether  it  did  so  or  not  ?]  This  Court  will  take  judicial 
notice  of  the  practice  of  all  the  superior  courts.  The  practice  in  this 
matter  is  prescribed  by  the  statute ;  and,  if  the  practice  alleged  in  tho 
declaration  is  other  than  the  practice  so  prescribed,  it  cannot  be  the 
proper  practice.  The  statute  prescribes  that  the  writs  shall  be  returned 
and  entered  of  record,  and  nothing  more.  If  the  filing  is  a  necessary 
part  of  the  return,  the  declaration  should  have  alleged  that  the  writs 
were  not  returned ;  if  it  is  a  necessary  part  of  the  entering  on  reoordi 
that  they  were  not  entered  of  record :  if  it  is  no  part  of  either  process, 
then  it  cannot  be  necessary.  [Parke,  B.  It  may  be  one  of  the  steps 
in  either  process,  and  it  is  stated  to  be  necessary.]  {BavUl  then  pro- 
ceed to  cite  the  same  authorities  which  have  been  already  mentioned 
in  the  report  of  the  argument  below,  to  show  that  filing  was  not 
necessary.) 

Wation^  contrtL,  was  stopped  by  the  Court. 

Pareb,  B.  We  think  the  breach  in  the  declaration  is  well  asMgned* 
The  duty  alleged  is  that  the  defendant  should  "  use  proper  skill  and  dad 
care  and  diligence  in  and  about  prosecuting  and  eonduotiog  the  said 
nii;"  and  the  breach  is  that  he  "did  not"  "use  proper  skill  and  duA 
care  and  diligence"  in  that  behalf.  The  instance  given  of  his  want  of 
care  is  that  he  did  not  "  duly  file"  certain  writs,  which  he  knew  were 
Boed  out  for  the  purpose  of  saving  the  Statute  of  Limitations,  "  with 
the  proper  officer  in  that  behalf  of  the  said  Court,  according  to  th« 
necessary  and  accustomed  practice  of  *the  said  Court."  After  -_^ 
Terdict  we  must  take  it  to  be  part  of  the  necessary  practice  that  ^ 
the  writs  should  be  so  filed.  The  reason  given  by  the  Court  of  Queen's 
Bench  is  quite  satisfactory :  "if  there  be  any  sense  of  the  word  ^filing' 
according  to  which  by  the  practice  of  the  Court  it  is  his  duty  to  file  the 
writ,  after  verdict  that  will  be  sufficient." 

Maule,  J.  The  finding  of  the  jury  establishes  that  it  is  part  of  the 
practice  of  the  Court  of  Queen's  Bench  that  the  attorney  who  sues  out 
writs  for  the  purpose  of  saving  the  Statute  of  Limitations  should  "file'* 
them  with  the  proper  officer  of  the  Court.  It  has  been  argued  that  th» 
Court  is  bound  to  notice  the  practice  of  the  superior  courts,  and  that  we 
cannot  Cul  to  notice  that  there  can  be  no  such  practice  as  the  jury  havQ 
foond.    There  certainly  are  instances  where  judicial  notice  is  tiJcen  of 
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bvabesiy  and  sell  it  en  better  terms  on  aoeoimt  of  the  protection  sectured 
to  it  by  snch  an  agreement. 

PATTBSOHy  J.  I  am  of  the  tsame  opinion.  Even  if  the  cases  cited  did 
establish  the  point,  whidi  diey  do  not,  that  the  jniy  were  bound  to  giro 
202.  as  damages  in  this  ease,  yet  that  207.  is  not  the  subject  matter  of  the 
agreement.  With  respect  to  the  other  point,  the  agreement  is  perfectly 
legal ;  the  restraint  of  teade  is  limited  as  to  distance,  although  it  is  not 
as  to  time. 

C!oiJEKiD6B  and  Wighthan,  Js.,  concurred.        Rule  discharg^(a) 

(a)  Reported  by  H.  De^ieon,  Eiq. 


LOVELOCK  «.  FRANKLIN.    FA.  9. 

(On  motion  for  a  new  triaL) 
Reported,  8  Q.  B.  879. 


^^M-y     *The  QUEEN  v.  The  Churchwardens  and  Oyerseers  of 
J  BANGOR.    Feb.  10. 

Under  the  Parochial  Aaaeaament  Act,  6  &  7  W.  4,  c.  96,  a.  3,  the  Poor  Law  Commieaionen 
having,  by  order  directed  to  the  guardianaof  a  union,  ordered  that  a  aiinrey  of  a  pariah  within 
the  union  ahould  be  made  and  the  money  provided  for  by  a  charge  on  the  ratea  of  the  pariah ; 
and  the  gnardiana  having  ordered  the  officera  of  the  pariah  to  make  a  separate  rate  fi>r  raiaing 
the  required  aum :  Rdd^  that  the  order  of  the  guardians  was  bad,  becauae,  if  the  statute  gave 
them  power  to  choose  in  which  of  the  two  mi^des  payment  ahould  be  made,  then  the  order 
of  the  Poor  Law  Commissioners  was  invalid,  as  illegally  directing  payment  in  one  mode, 
and  the  guardians  were  therefore  making  an  order  of  their  own  authority,  which  they  could 
not  do. 

Qiwre,  whether «  ander  (his  aeetion,  the  order  of  the  Poor  Law  Commiaaionera  that  a  survey 
ahould  be  made,  ought  not  to  be  addressed  to  the  guardiana,  parish  officers,  and  other  ofliceM 
from  whom  the  "repreaentation**  mentioned  in  the  firat  part  of  aect.  3  proceeda. 

Qumre,  whether  the  words  "as  they  mayaee  fit,"  in  thia  aeetion,  refer  to  the  Poor  Law 
Commissioners  or  the  guardians. 

QiMsre,  whether,  under  stat.  4  &  5  W.  4,  c.  76,  s.  105,  rules  bad  in  themaelvea,  hut  not 
removed  by  certiorari,  must  be  obeyed  ;  or  whether  that  aeetion  only  providea  that  rules 
removed  by  certiorari  muat  be  obeyed  until  they  have  been  declared  illegal  by  the  Court  of 
Queen's  Bench. 

Mandamus  to  the  churchwardens  and  overseers  of  the  parish  of  Ban- 
gor, Carnarvonshire. 

The  following  facts  were  set  out  in  the  suggestion  of  the  writ :  That  a 
representation  had  been  made  by  the  churchwardens  and  overseers  afore- 
said to  the  Poor  Law  Commissioners,  that  a  fair  and  correct  estimate  for 
the  purpose  of  making  rates  for  the  relief  of  the  poor,  in  conformitj  with 
the  requirement  of  the  Poor  Bates  Assessment  Act,  6  &  7  W.  4,  c.  96, 
eould  not  be  made  in  their  parish  without  a  new  assessment :  That,  in 
consequence,  the  Poor  Law  Commissioners  made  an  order,  dated  Idth 
Julj,  1838,  in  pursuance  of  their  powers  under  the  said  act,  directing 
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that  a  BQuej  and  valuation,  ke.j  should  be  made,  and  that  the  gaardiana 
of  the  poor  of  the  Bangor  k  Beaomaris  Union  (in  which  Bangor  is  em- 
tsined)  should  contract  with  and  appoint  a  snrreyor  to  make  such  snryey 
and  yaloation  within  a  time  and  on  terms  to  be  specified  in  the  contract. 
The  order  also  directed  that  the  money  which  should  be  paid  under  such 
contract  for  such  suryey  and  ^valuation  should  be  paid  by  the  said  r^oo 
guardians,  and  should  be  provided  for  by  a  charge  on  the  poor 
rates  of  the  said  parish,  such  charge  to  contain  a  provision  for  paying 
off  not  less  than  one  fifth  of  the  sum  so  charged  on  the  rates,  and  the 
interest  to  accrue  thereon,  in  each  succeeding  year,  until  the  whole  should 
be  repaid.  In  pursuance  of  the  above  recited  order,  the  guardians  of  the 
said  Union  appointed  one  Edward  Phillips  to  make  such  survey  and  valua- 
tion under  a  contract  specifying  as  above.  £.  Phillips  made  and  com- 
pleted the  survey  and  valuation  within  the  time  specified  in  the  contract, 
and  thereby  became  entitled  to  the  sum  of  348/.  lis.  6(2.,  which  sum  the 
then  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Bangor 
were  on  the  10th  January,  1889,  duly  authorised  and  required  by  the 
guardians  of  the  Union  to  pay  to  E.  Phillips,  on  or  before  the  8th  March 
then  next  ensuing,  out  of  the  poor  rates  of  the  parish.  This  the  church- 
wardens and  overseers  refused  to  do :  and  the  sum  had  not  at  the  date 
of  the  writ  been  paid.  On  1st  January,  1842,  E.  Phillips  commenced 
an  action  against  the  said  guardians  for  the  said  sum  of  843Z.  lis.  6d.  On 
3d  March,  1842,  the  said  guardians  gave  notice  to  the  then  church- 
wardens and  overseers  of  the  poor  of  Bangor,  that  they,  the  churchwardens 
and  overseers,  might,  if  they  thought  proper,  defend  the  action  in  the 
name  of  the  said  guardians,  up<m  giving  them  indemnity.  But  neither 
they,  nor  any  other  churchwardens  or  overseers  of  Bangor,  ever  appeared 
to  or  defended  the  action ;  and  the  same  yet  remained  undetermined  at 
the  date  of  the  writ.  On  9th  March,  1842,  a  second  order  was  duly 
made  by  the  guardians  of  the  said  Union,  requiring  the  then  church- 
wardens and  overseers  of  the  pooh  of  Bangor  to  make  a  ^separate  p^gg 
rate  in  pursuance  of  the  provisions  of  stat.  6  &  7  W.  4,  c.  96,  for 
the  purpose  of  raising  the  said  sum  of  8432.  11«.  6(2.,  and  therewith  to 
pay  to  the  said  guardians  the  said  sum  due  from  them  to  Edward  Phil- 
lips :  which  order  was  duly  served  on  the  said  then  churchwardens  and 
overseers ;  but  which  they  wholly  neglected  and  refused  to  obey.  Another 
order  to  the  same  effect,  bearing  date  17th  January,  1844,  was  made 
hj  the  guardians,  and  duly  served  upon  the  then  churchwardens  and 
overseers,  but  was  also  disregarded. 

The  mandatory  part  of  the  writ  commanded  the  churchwardens  and 
overseers  to  obey  the  two  last  mentioned  orders  of  the  said  guardians, 
or  to  make  some  other  provision  for  raising  the  Said  sum  of  money  for 
the  purpose  aforesaid,  or  show  cause  why  they  should  not  do  so. 

Return.  That  the  said  guardians  had  not  at  any  time  paid  the  money 
vhieh  should  have  been  paid  under  the  said  contract  for  the  said  survey 
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and  valuation,  as  they  were  directed  to  do  by  the  order  of  the  Poor  Law 
Commissioners  of  19th  July,  1838  :  nor  had  they  provided  for  the  same 
by  any  charge  on  the  poor  rates  of  Bangor,  containing  a  provision  for 
paying  off  not  less  than  one  fifth  of  the  sum  so  charged,  and  the  interest 
thereon,  in  each  succeeding  year,  until  the  whole  should  be  repaid,  as 
they  were  also  directed  in  the  said  order  of  the  Poor  Law  Commis- 
sioners ;  but  had  required  the  churchwardens  and  overseers  to  pay  the 
said  sum  of  348/.  11«.  6(2.,  and  to  raise  the  same  by  a  separate  rate,  &c.  (as 
in  the  two  several  orders  of  9th  March,  1842,  and  17th  January,  1844). 
And  that  the  said  orders  of  the  said  guardians  not  being  authorised  by, 
*941  ^^  ^^  conformity  with,  the  said  order  of  the  *Poor  Law  Commis- 
sioners, they  the  churchwardens  and  overseers  had  refrained  from 
obeying  the  same.  Other  objections  were  taken  by  the  return,  viz.: 
That  the  appointment  of  Edward  Phillips  as  surveyor  was  invalid,  aa 
not  sanctioned  by  the  then  churchwardens  and  overseers,  and  that  his 
survey  and  valuation  were  incorrect  and  defective,  so  that  a  poor  rate 
assessment  made  upon  them  would  probably  be  appealed  against,  &c. 

Demurrer,  on  the  following  (among  other)  grounds :  That  the  said 
return  does  not  state  or  show  any  sufficient  ground  to  excuse  the  said 
churchwardens  and  overseers  from  making  and  assessing  a  rate  upon  the 
inhabitants  and  occupiers  of  the  parish  for  the  purposes  in  the  man- 
datory part  of  the  writ  mentioned,  and  from  proceeding  to  levy,  collect 
and  pay  over  the  proceeds  of  the  same,  as  in  the  said  writ  commanded, 
or  from  making  some  other  provision  for  raising  the  said  sum  of  8432. 
Us.  6(2.,  and  paying  the  same  to  E.  Phillips ;  and  also  for  that  the 
churchwardens  and  overseers  were  bound  to  obey  and  comply  with  the 
orders  of  the  guardians  of  9th  March,  1842,  and  17th  January,  1844, 
and  to  raise,  and  provide  the  guardians  with,  money  sufficient  to  enable 
them  to  pay  E.  Phillips.  That  it  was  not  necessary,  nor  required  by 
Stat.  6  &  7  W.  4,  c:^6,  that  the  guardians  of  the  said  Union  should  first 
pay  for  the  survey  and  valuation,  in  ot'der  to  entitle  them  to  call  on  the 
churchwardens  and  overseers  to  raise  the  money  due  for  the  same  and 
pay  the  same  to  the  guardians :  That  the  guardians  were  not  bound  to 
provide  the  money  due  for  the  survey  and  valuation  by  a  charge  on  the 
rates  of  the  parish,  and  were  at  liberty  to  make  provision  for  the  same 
by  a  separate  rate  if  they  should  see  fit,  and  to  order  the  church- 
^  -  wardens  and  ^overseers  to  make  and  levy  a  rate  for  that  purpose 
-'  and  to  pay  over  the  proceeds  thereof  to  the  guardians :  That  the 
churchwardens  and  overseers  had  power  to  charge  the  poor  rates  with  the 
expense  of  the  said  survey,  &c.,  and  ought  to  have  raised  and  paid  over 
to  the  said  guardians  the  said  expenses,  &c. 

The  demurrer  was  argued  in  Hilary  term,  1847  .(a) 

Sir  John  Jervis^  Attorney  General,  for  the  Crown.      The  Parochial 
Assessment  Act,  6  &  "^  W.  4,  c.  96,  s.  8,  renders  it  lawful  under  certain 

(ft,)  January  16th.    Before  Lord  JHvuav,  C.  J.,  PiTTiaoir,  Couxidos  and  Wiobtkut,  Jai 
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ebtnunstances  for  the  Poor  Law  Commissioners  to  order  a  survey  to  be 
made  and  taken  of  the  messuages,  lands,  &c.,  liable  to  poor  rates  in  any 
parish,  or  all  or  any  one  or  more  parishes  of  an  union,  and  a  valuation 
to  be  made,  &c.,  *'and  to  direct  stich  guardiaiM  to  appoint  a  fit  person 
or  persona  to  make  and  take  every  such  survey,"  &c.,  "  and  valuation, 
and  to  make  provision  for  paying  the  costs  of  every  such  survey,''  &c., 
"  and  valuation,  either  by  a  separate  rate  or  by  a  charge  on  the  poor 
rates,  as  they  may  see  fit."  In  the  present  case,  the  Poor  Law  Com- 
missioners  ordered  the  guardians  to  appoint  a  surveyor  to  make  a  valua- 
tion, and  directed  also  the  payment  to  be  by  a  charge  on  the  rates :  but 
the  guardians  contended  that  in  this  the  Commissioners  exceeded  their 
power.  The  guardians  then  made  an  order,  requiring  the  parish  officers 
to  make  a  separate  rate  for  the  same  purpose.  The  question  is,  whether 
the  Poor  Law  Commissioners,  or  the  guardians,  are  the  parties  who  are 
to  direct  in  what  mode  the  sum  for  paying  for  the  survey  is  to  be 
*raised :  viz.,  by  a  charge  on  the  rates,  or  by  a  separate  rate.  .^ 
Upon  the  ordinary  construction,  the  guardians  are  the  parties.  ■- 
The  last  antecedent  to  the  words  *'  as  they  may  see  fit"  is  ''  the  guar- 
dians." The  option  is  therefore  left  with  them.  And  this  is  the  reason- 
able constraction,  inasmuch  as  the  guardians  must  be  presumed  to  be  the 
parties  best  fitted,  by  local  knowledge,  to  judge  which  mode  is  the  most 
advisable.  [Wightman,  J.  Might  not  the  word  "  they"  refer  to 
"  commissioners,"  the  word  which  governs  the  sentence  ?]  As  far  as 
mere  grammatical  construction  goes,  it  might.  The  section  may  be 
read  either  way :  and  that  contended  for  by  the  guardians  is  certainly 
the  more  convenient.  As  to  the  objection,  that  a  separate  rate  involves 
a  charge  on  future  parishioners,  that  has  equal  force  against  the  other 
mode,  viz.  of  charging  the  poor  rates  for  a  certain  number  of  years,  and 
equal,  also,  whether  the  commissioners  or  the  guardians  make  the  order. 
In  a  simOar  case,  under  stat.  59  G.  8,  c.  184,  and  subsequent  church 
building  acts,  it  was  held  that  such  past  charges  must  be  paid  out  of  a 
separate  rate ;  Rex  v.  Churchwardens  of  Dursley^  5  A.  &  E.  10. 

WatsoHj  contriL  There  are  three  ways  of  construing  the  section : 
1.  The  commissioners  may  make  the  order,  directing  either  a  charge  on 
the  rates  or  a  separate  rate ;  2.  They  may  make  an  order  directing 
the  guardians  to  provide  for  the  payment,  and  specifying  the  mode; 
3.  They  may  simply  direct  the  guardians  to  make  provision,  leaving  the 
mode  to  them.  On  each  construction,  the  defendants  are  entitled  to 
jwlgment.  *Here,  the  guardians  are  ordered  to  provide  for  the  -^-.^ 
payment  by  a  charge  on  the  parish  poor  rates.  The  guardians,  ^ 
on  the  contrary,  order  the  parish  officers  to  make  a  separate  rate. 
[Coleridge,  J.  It  is  contended  that  they  may,  if  the  words  ''as  they 
may  see  fit"  apply  to  them.  Then  the  whole  turns  on  those  words,  or, 
according  to  the  argument,  if  the  specific  direction  of  the  commissioneri 
iras  given  without  authority,  their  order  in  this  respect  may  be  rejected 
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as  surplusage.]  Bnt^  if  that  order  was  illegal,  as  exceeding  tbe  autho- 
rity of  the  commissioners^  then,  by  stat.  4  &  5  W.  4,  c.  76,  ss.  89,  105, 
the  guardians  ought  to  have  removed  it  by  certiorari  instead  of  disobey- 
ing it.     They  were  bound  by  it  until  quashed. 

Sir  J,  Jervisj  Attorney  General,  in  reply.  Sect.  89  applies  only  to 
orders  making  charges  on  the  rates :  s.  105  refers  only  to  orders  in  the 
administration  of  the  Poor  Laws,  of  which  this  is  not  one,  stat.  5  &  6 
W.  4,  c.  96,  not  being  incorporated  with  the  former  act. 

Cur  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  mandamus  to  the  churchwardens  and  overseers  of  Bangor 
to  make  a  rate  for  the  purpose  of  raising  a  sum  of  money  to  pay  the 
costs  of  a  survey  and  valuation  of  the  rateable  property  in  the  parish, 
which  was  alleged  to  have  been  made  under  the  third  section  of  stat. 
6  &  7  W.  4,  c.  96.  The  case  came  on  upon  a  demurrer  to  the  return : 
,bnt  the  argument  was  substantially  on  the  goodness  of  the  writ;  and 
that  was  made  to  depend  on  the  true  construction  to  be  given  to  the  sec- 
tion above  mentioned. 

»Qftl  *The  facts  appearing  in  the  writ  are  shortly  these.  Bangor 
-I  parish  is  in  the  Union  of  Bangor  (for  what  purposes  formed  is  not 
stated  ;  but  it  was  taken  to  be  a  Union  for  the  administration  of  relief 
only) :  and  in  1888  the  churchwardens  and  overseers  made  a  representa- 
tion through  the  guardians  of  the  Union  to  the  Poor  Law  Commissioners 
that  a  survey  and  valuation  of  the  rateable  property  were  necessary  to 
be  made  :  whereupon  the  Poor  Law  Commissioners  ordered  the  making, 
and  directed  the  guardians  to  appoint  a  proper  person  for  the  purpose, 
]  to  contract  with  and  pay  him  ;  and  that  the  money  should  be  provided 
for  by  a  charge  on  the  poor  rates  of  the  parish,  which  charge  should 
contain  the  provision  required  by  the  section  in  question,  for  the  pay- 
ment of  the  interest  and  the  whole  principal  in  five  years.  An  appoint- 
ment and  contract  have  been  made  and  entered  into :  the  work  has  been 
done  :  and  the  guardians  have  been  sued  on  their  contract.  After  many 
ineffectual  attempts  to  procure  funds  from  successive  parish  officers,  but 
never  by  way  of  charge  on  the  rates,  the  guardians  have  ordered  the 
defendants  to  make  a  separate  rate  for  the  raising  the  required  sum ; 
which  the  defendants  have  disobeyed ;  and  the  mandamus  is  for  the  pur- 
pose of  enforcing  obedience. 

The  section  is  framed  with  remarkable  carelessness;  and  it  is  impos- 
sible to  determine  with  certainty  its  meaning  in  all  parts.  It  begins 
with  supposing  a  representation  made  either  by  guardians  of  a  union,  or 
parish,  or  majority  of  parish  officers  competent  to  make  a  rate ;  and 
then,  without  any  enumeration  of  these  three  bodies,  or  direct  reference 
to  them  all,  empowers  the  Poor  Law  Commissioners  to  direct  "«ieA" 
guardians  to  appoint  a  fit  person,  and  to  make  provision  for  *pay- 
J  ing  the  costs  either  by  a  separate  rate  or  by  a  charge  on  the  poor 
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rttes  «>  tiby  mojf  He  fiL  It  may  well  be  doabted  wbeiher  the  werda 
^^mch  guardiaim''  are  not  used  by  way  of  reference  to  all  the  partica 
lir  bodies  before  ennmeratody  aad  whether  the  order  of  the  Poor  Law 
CommiMioaera  ought  not  to  issue  to  that  body,  whichever  it  was,  from 
whom  the  representation  came :  they  clearly  mnst  inclade  both  descrip- 
tions of  gnardians :  and  the  doubt  is  the  stronger,  when  it*  is  remembered 
that  at  the  time  of  the  act  passing  a  large  proportion  of  the  parishes  in 
England  were  not  combined  in  Unions.  If  this  be  the  true  meaning, 
then,  as  the  representation  in  the  present  instance  came  from  the  parish 
officers,  the  order  was  bad,  for  not  being  addressed  to  them  but  to  the 
gnardiaiifl. 

Supposing,  howcTcr,  the  order  to  be  well  made  in  this  respect,  a  more 
serious  doubt  arises  on  the  meaning  of  the  words  '^  ob  they  may  seefit.'^ 
Bo  they  place  the  discretion  which  is  to  determine  the  mode  of  raising 
the  funds  in  the  Poor  Law  Commissioners  or  in  the  guardians  ?  in  those 
who  issue  the  order  in  the  first  instance,  under  which  the  surrey  is  made, 
or  in  those  to  whom  it  is  issued  ?  The  guardians  are  the  last  expr€$$€d 
antecedent ;  but,  if  the  words  ^Mt  shall  be  lawful  for  the  Poor  Law  Com- 
missumers"  are  to  be  read  as  gOYcrning  each  clause  of  the  sentence, 
then  ikey  become  the  last  antecedent :  so  that  the  application  of  the 
ordinary  rule  of  construction  will  not  solve  the  difiSculty.  It  appears  to 
us  not  necessary  to  express  any  decided  opinion  on  this  question;  for, 
if  we  agree  with  the  prosecutors  that  ^^  as  they  may  see  fit"  must  be  read 
las  if  it  were  '^  as  the  guardians  see  fit ;"  still  it  is  clear  that  the  guar- 
dians can  only  acquire  the  '''discretion  in  consequence  of  a  direo-  r^-iAA 
tion  from  the  Poor  Law  Commissioners.  These  last  must  first 
•direct  them  to  provide  for  the  payment  in  one  or  other  of  the  two  ways 
.according  to  their  discretion,  before  they  have  power  to  provide  for  it  in 
either.  But  the  Poor  Law  Commissioners  have  made  no  such  order ; 
•they  have  ordered  a  charge  on  the  rates:  and,  assuiuing  that  to  be  void, 
it  only  leaves  the  order  of  the  guardians  as  one  issuing  from  them  mere 
motu :  and,  as  all  their  power  proceeds  from  the  statute,  and  the  statute 
•gives  them  no  such  original  power,  it  seems  to  us  that  this  order  of  theirs 
WM  dearly  invalid. 

This  mode  of  dedsion  makes  it  unnecessary  to  decide  on  the  validity 

'  of  the  order  of  the  Poor  Law  Commissioners.     The  guardians  must  of 

ooTvse  contend  that  it  is  bad  in  part :  but  it  has  never  been  removed  by 

certiorari  into  this  Court  and  quashed ;  and  the  defendants,  therefore, 

contend  that,  by  the  105th  section  of  stat.  4  &  5  W.  4,  c.  76,  it  must  be 

obeyed,  even  if  bad.     That  section  indeed  only  provides  in  terms  for 

orders  removed  by  certiorari;   whether  it  extends  to  orders,  bad  in 

'  themselves,  but  not  removed,  it  is  unnecessary  to  determine.    If  it  does, 

•  it  beoemes  an  additional  reason  for  holding  the  order  of  the  guardians, 

"whieh  is  made  in  eontravention  of  it,  invalid ;  if  it  does  not,  and  we  may 
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set  it  aside  in  this  collateral  waj,  Btill  it  leayea  the  guardians  without 
any  authority  to  make  the  order  in  question. 

We  are  of  opinion,  therefore,  that  judgment  most  he  for  the  defend 
ants.  Judgment  for  d6fendants.(a) 

(a)  Reported  by  H.  MeriTiIe,  Eleq. 


.,„,.,  *WILLIAM  THOMPSON  ».  GEORGE  PETTITT  ud 
J  GEORGE  ROBINS.    Feb.  10. 

Bf  agreement,  reciting  (ae  the  fact  waa)  that  plaintilT  had  diacounted  a  bill  lor  8.,  and  that  S.» 
in  oonaideratioa  thereof,  had  depoaited  with  plaintifl',  aa  a  collateral  aecuritjr  for  repay- 
ment, the  lease  of  hie  hoaae,  and  had  alao  aaaigned  to  him  the  fizturea  aa  per  inventory,  S. 
undertook,  if  the  bill  ihould  be  dishonoured,  to  execute  a  mortgage  to  plaintiff  of  the  leaao 
(such  mortgage  to  oontain  the  uaual  power  of  immediate  aale),  together  with  the  fixturea 
aa  per  inventory,  auch  leaae  and  fixturea  to  be  aold  by  auction  or  otherwiae,  and,  after  repay- 
ment of  debt  and  expenaea  to  plaintifi*,  the  balance  to  be  paid  over  to  S.  But,  if  plaintiff 
ahould  wish  to  aell  the  fixturea  by  auction  or  otherwiae,  S.  undertook  to  albw  him  to 
do  ao  on  the  premiaea,  without  hia  being  liable  to  an  action  of  treapaaa.  8.  alao  undertook 
to  pay  all  arreara  of  rent  and  taxea  within  three  montha ;  and,  in  default  of  auch  pay- 
ment, authorised  plaintiff  to  sell  the  lease  and  fixturea  on  the  premises  by  auction  or  other- 
wiae, without  previoua  mortgage,  and  to  pay  the  prooeeda  aa  before  atated.  8.  aigned  m 
receipt  for  802.  aa  paid  for  purchaae  of  the  fixturea. 

8.  became  bankrupt,  having  continued  in  possession  of  the  house  and  fixtures  until  that  event, 
and  the  bill  having  then  three  weeka  to  run.  The  assigneaa  took  poeaeasion  of  the  fixturea 
and  aold  them. 

Meidf  that  plaintiff  waa  entitled  to  recover  the  value  from  them,  the  agreement  having  veated 
in  him  an  immediate  interest  in  the  fixtures. 

The  fixtures  were  sold  by  auction  for  362.,  a  fair  price  on  auch  aale  ;  but,  if  they  had  been 
valued  aa  between  outgoing  and  incoming  tenant,  they  wouM  have  been  worth  90L 

Hddj  that  plaintiff  waa  entitled  to  damagea  according  to  the  latter  eatimate. 

Trespass  for  taking  fixtures,  stoves,  blinds,  &c.  Pleas :  1.  Not  Cruilty. 
Issue  thereon.  2.  That  the  goods  and  chattels  were  not  the  plaintiff's, 
mode  et  formft.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings 
after  Hilary  term,  1846,  the  following  facts  appeared. 

The  fixtures  were  attached  to  a  house  and  premises  in  the  Strand, 
which  were  in  the  possession  of  William  Smith,  printer  and  stationer, 
under  a  lease.  On  29th  September,  1843,  Smith  drew  a  bill  for  802.  on 
James  King,  payable  to  his  own  order  six  months  after  date,  which 
Eling  accepted.  On  the  next  day  the  plaintiff  discounted  this  bill  for 
Smith,  and  took  by  way  of  security  a  deposit  of  Smith's  lease,  with  the 
following  memorandum. 

•1021  "^^  consideration  of  Mr.  William  Thompson,  of  ♦IS,  Cecil 
Street  Strand,  discounting  for  me  a  bill  of  exchange,"  &c. 
(describing  the  bill),  **  I  have  this  day  deposited  with  him,  as  a  collateral 
security  for  the  due  and  punctual  payment  of  the  aforesaid  bill  of  ex* 
change,  the  lease  of  my  house  and  premises,  situate,"  &c.,  '*and  also 
have  assigned  to  him  the  whole  of  the  fixtures,  as  per  inventory,  in  and 
about  the  said  house  and  premises :  and  in  the  event  cf  the  said  bill 
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of  exdiukge  being  dishonoured  and  remaining  unpaid  for  the  epace  of 
seven  «laY8, 1  then,  for  myself,  my  executors  and  administrators,  under- 
take and  agree  forthwith  to  execute  unto  the  said  W.  T.,  his  executors 
or  administrators,  a  good  and  sufficient  mortgage  of  all  my  estate  and 
interest  in  and  to  the  aforesaid  lease,  for  repayment  of  principal  and 
inttf est,  Buch  mortgage  to  contain  the  usual  power  of  immediate  sale ; 
together  mth  the  ieveral  fixtures  in  and  about  the  $aid  premises  as  per 
inventory  annexed^  such  lease  and  fixtures  to  be  sold   by  auction  or 
otherwise,  and,  after  deducting  the  amount  of  the  mortgage  and  all 
expenses  whatsoever,  the  balance  to  be  paid  over  to  me :  but,  should  the 
Bsid  W.  T.  wish  to  sell  the  said  fixtures  by  auction  or  otherwise,  I  do 
hereby  undertake  to  allow  him  or  his  agents  to  do  so  in  and  upon  the 
aaid  premises,  without  being  liable  to  any  action  or  actions  of  trespass 
or  otherwise.     And  I  further  undertake  to  pay  all  costs,  charges  and 
expenses  of  and  incidental  to  the  said  bill  of  exchange,  and  of  such 
mortgage,  such  mortgage  to  be  prepared  by  the  solicitor  of  the  said  W. 
T.,  his  execntors  or  administrators.    And  I  further  undertake  to  pay  all 
arrears  of  rent,  rates,  taxes  and  assessments  whatsosTer,  within  three 
caloDdar  months  less  fourteen  days  after  the  same  shall  become  due :  and, 
in  default  '''of  my  so  doing,  I  hereby  authorise  the  said  W.  T.  to  r^ii  ao 
Bell  the  said  lease  and  fixtures  on  the  said  premises  by  auction  or 
otherwise  without  my  first  executing  a  mortgage  of  the  same,  and  to 
apply  the  proceeds  thereof  to  the  payment  of  the  said  bill  of  exchange 
and  all  expenses,  and,  after  the  same  have  been  satisfied,  to  pay  the 
balance  over  to  me.    As  witness  my  hand,  this  SOth  day  of  September, 
1848." 

An  inventory  of  the  fixtures  was  made  out:  and  at  the  foot  of  this 
inrentory  Smidi  signed  a  receipt,  bearing  date  8d  October,  1848,  for  802. 
as  paid  to  him  by  the  plaintiff  for  the  purchase  of  the  fixtures.  Smith 
had  paid  80/.  to  his  lessor  for  the  fixtures :  and  this  was  proved  to  be  their 
Taloe  if  sold  by  valuation  between  incoming  and  outgoing  tenant. 

On  4th  March,  1844,  Smith  was  adjudged  a  bankrupt,  the  bill  hav- 
bg  still  more  than  three  weeks  to  run.  King,  the  acceptor,  had  become 
bankrupt  before  that  time.  Smith  continued  in  possession  of  the  prem- 
iaes  and  fixtures  until  his  bankruptcy.  The  defendant  Robins  was  appointed 
creditors'  assignee  of  Smith's  estate  on  March  29th,  and  caused  the 
fixtures  to  be  advertised  for  sale  together  with  the  bankrupt's  stock.  On 
May  27th,  the  plaintiff  served  the  defendant  Robins,  the  official  assignee, 
and  the  solicitor  to  the  fiat  with  a  notice  ''  not  to  sell  or  dispose  of  any 
of  the  fixtures  in  and  about  the  house  or  premises  No.  899,  Strand, 
advertised  for  sale  by  you,  the  same  having  been  mortgaged  to  me  under 
an  agreement  bearing  date  on  or  about  September  last  past ;"  and  the 
notice  stated  the  plaintiff's  intention,  in  the  event  of  such  sale,  to  file  a 
bill  in  Chancery  for  the  specific  performance  of  such  agreement.  r^-i^A 
Bobins,  however,  caused  Uie  fixtures  to  *be  sold  by  auction,  by  the  ^ 
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dafendaat  PetdU  u  snetumeer,  on-  the  dajsppointod,  when  dNjbroBgbl 
the  sum  of  86/.  ISt.,  which  was  proved*  to  be  their  fair  yalae  if  sold  in 
that  manner. 

On  these  facts  a  verdict  was  iakoi  by  consent  for  the  plaintiff,  dir* 
mages  80/.,  with  leave  to  the  defendants  to  move  to  enter  a  noBsnit,  or  to 
have  the  damages  reduced  from  80/.,  the  proved  value  of  the  fijrtnres 
between  incoming  and  outgoing  tenant,  to  36/.  16«.,  dieir  proved  value 
if  sold  by  auction  separate  from  the  house.  Martin^  in  the  following  tens 
obtained  a  rule  nisi  accordingly. 

Wat$on  and  Carrie  now  showed  cause,  and  relied  on  BojfdeH  v# 
l£Mi4shael,  1  C.  M.  &  B.  177,  8.  C.  8  Tyrwh.  974. 

Martin  and  Hoggni%^  contr^  There  is  in  the  present  case  no  mort* 
gage  of  the  term  at  law,'a8  in  BtnfdeU  v.  M'Miehael,  but  only  an  eqoitsr* 
ble  deposit  of  the  lease.  Ab,  therefore,  no  mortgage  of  the  term  was  evev 
executed,  the  plaintiff  must  rely  on  a  title  to  the  fixtures  independently 
of  the  house,  in  order  to  recover  at  law.  This  depends  on  the  question 
whether  the  memorandum  of  agreement  which  ia  in  evidence  amounts  to 
an  absolute  assignment  of  the  fixtures.  Some  of  the  expressions  used  in 
the  memorandum  are  inconsistent  with  each  other :  but  taking  the  whole 
together  it  amounts  to  no  more  than  a  deposit  of  the  lease,  with  an  agree- 
ment to  execute  a  mortgage  of  the  house  and  fixturesj  as  a  collateral 
security  in  the  event  of  nonpayment  of  the  principal  secured*  There 
miQtry  was  ^dearly  no  intention  to  pass  immediately  the  absolute  property 
''  in  the  fixtures.  And,  if  not,  the  whole  cam  amount  to  nothing  but 
an  equitable  mortgage.  At  the  trial  some  reliance  was  placed  on  the  inven* 
tory :  but  that  inventory  is  only  referred  to  in  the  memorandum  as  idea? 
tifying  the  property,  and  not  in  such  a  manner  as  to  render  it,  and  the 
receipt  at  the  foot,  any  part  of  the  agreement.  The  memorandum  must 
be  looked  at  in  itself.  But,  secondly,  if  the  verdict  is  to  stand  for  the 
plaintiff,  it  can  only  be  for  the  imount  at  which  the  fixtures  are  valued^ 
if  they  were  to  be  sold  separate  from  the  house*  The  house  remained 
in  law  the  property  of  the  bankrupt :  the  fixtures^  by  the  supposition,  had 
passed  to  the  plaintiff  under  the  assignment :  the  value  which  he  can 
recover  is  only  that  of  the  property  in  which  he  had  a  legal  interest. 

Lord  Dbnman,  G.  J.  I  am  of  opinion  that  the  instrument,  looked  at 
in  the  whole,  as  we  are  bound  to  do  where  there  are  clauses  at  first  sight 
inconsistent,  amounts  to  an  assignment  of  a  present  interest.  As  to 
the  second  question,  the  sale  of  the  fixtures,  separate  from  the  houBe» 
was  the  act  of  the  assignees,  not  of  the  plaintiff.  They  are  not  entitled 
to  presume  that  the  plaintiff  would  have  sold  in  the  same  manner,  or 
that  he  would  not  have  sold  them  to  the  eventual  purchaser  of  the  term, 
which  in  the  event  oC  nonpayment  he  would  be  entitled  to  do.  He  is 
therefore  entitled  to  claim  the  fuU  value  which  he  would  have  realised  if 
he  had  sold  in  this  manner. 

Pattxson,  J.    I  think  it  dear  that  the  intention  of  the  partiea  at  the 
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ii^e  of  the  ezecation  of  tl^s  ^docum^t  was  to  pass  an  immediate  r«i  Ag 
inter^t  in  the  fiztureB.  This  seems  iko  me  particularlj  evident 
from  the  last  clausei  which  empowers  the  mortgagee  to  enter  on  the 
premises  for  the  purpose  of  selling  the  fixtures  without  being  liable  to 
aa  action  of,  trespass,  plainly  contemplating  the  property  in  the  fixtures 
passing  to  the  plaintiff  while  the  legal  interest  in  the  house  still  remained 
m  ^e  bankrupt.  As  to  the  point  of  value,  I  think  the  assignee  is  not 
entitled  to  take  the  advantage  of  his  own  proceeding  in  separating  the 
fixtures  from  the  house.  According  to  ordinary  experience,  it  was  most 
probable  they  would  be  sold  with  it. 
E&LS,  J.,(a)  concurred.  •    Bule  ab8olute.(&) 

(a)  CoLKBiDOS,  J.,  had  left  the  Court. 
(6)  Reported  by  H^  Morifde,  ESeq. 


ADDISON  and  CRICK  v.  J.  R.  GIBSON.    Feb.  10. 

A  eoveoant  wb«reby  "A.  B.  and  C.*  and  any  two  of  them  jointly,  and  each  of  them  eeverally,' ' 
covenmnt  with  D.  that  A.  B.  and  C,  "  or  some  or  one  of  them,'*  eball  pay  D.  a  sum  of  money 
it  properly  declared  upon,  in  an  action  of  covenant,  against  A.  alone,  aa  a  covenant  that  A 
voold  pay  that  sum  to  D. 

CovENAKT.  The  declaration  stated  that,  theretofore,  to  wit,  on  Slst 
March,  1840,  by  indenture  made  between  Jane  Gibson  of  the  first  party 
William  Gibson  of  the  second  part,  the  defendant  J.  R.  Gibson  of  the 
third  part,  and  the  plaintl^s  of  the  fourth  part,  defendant,  for  himself,  Us 
heirs,  executors,  administrators  and  assigns,  covenanted  with  plaintifis^ 
their  heirs,  executors  and  administrators,  that  defendant,  liis  ^heirs,  r-^^  J^ 
kc.j  would  pay  to  plaintiffs  or  the  survivor  of  them,  his  executors, 
&c.,  the  sum  of  13887.  lis*  4d.  on  the  30th  September  then  next,  an^ 
UDtil  payment  thereof,  interest  at  5  per  cent,  per  annum,  by  equal  half 
jearly  payments  without  any  deduction  whatever :  as  by  the  said  indent- 
tare,  &c.  Breach,  that,  although  the  said  30th  September  had  elapsed 
long  before  the  commencement  of  this  suit,  yet  defendant  has  not  as 
yet  paid  the  said  1388Z.  14s.  4(2.  or  any  part  thereof,  to  plaintiffs  or 
either  of  them,  and  that  a  large  sum  of  money,  to  wit,  the  said  sum  of 
13882. 14«.  4d.,  at  the  time  of  the  commencement  of  this  suit  was,  and 
still  is,  due  and  owing  from  defendant  to  plaintiffs. 

Pleas :  1.  Non  est  factum.  Issue  thereon.  2.  A  plea  of  fraud,  collu« 
fiion,  &c.,  which  was  traversed.     Issue  thereon. 

On  the  trial,  before  Erlb,  J.,  at  the  Bristol  Summer  assizes,  1845, 
the  plaintiffs  gave  the  indenture  in  evidence  on  the  first  issue.  It  appeared 
to  be  made  between  the  parties  named  in  the  declaration :  and,  after 
reciting  (inter  alia)  that  defendant  and  Laura  Jane  Gibson  were  entitle4 
to  a  reversionary  interest  in  certain  property  expectant  on  the  death  o^ 
Jane  Gibson  (party  of  the  first  part),  and  that  the  plaintiffs  had  lent  the 
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said  Jane  Gibson  1888/.  14«.  4<2.,  it  contained  a  conveyanoe  and  assign* 
menty  by  the  defendant  J.  R.  Gibson  and  Laura  Jane  Gibson  to  the 
plaintiffs,  of  such  interest,  by  way  of  mortgage,  to  secure  1388/.  14«.  4d. 
with  interest  at  5  per  cent.  The  following  appeared  to  be  the  covenant 
on  which  the  action  was  brought. 

'*  And,  for  the  consideration  hereinbefore  contained,  the  said  W.  Gib- 

^^1081  ^^^^  ^'  ^'  ^^^^^^"  (defendant),  *^  and  *Laura  Jane  Gibson,  and 
-^  any  two  of  them,  do  hereby  for  themselves,  their  heirs,  executors 
and  administrators,  jointly,  and  each  of  them  doth  hereby,  for  himself 
or  herself,  and  his  or  her  heirs,  executors,  administrators  and  assigns, 
severally,  covenant  with  the  said  J.  Addison  and  T.  Crick"  (the  plain- 
tiffs), '^  their  heirs,  executors,  and  administrators  in  manner  following : 
that  is  to  say  that  the  said  W.  Gibson,  J.  R.  Gibson"  (the  defendant) 
*^  and  Laura  Jane  Gibson,  or  some  or  one  of  them,  their  or  some  or 
one  of  their  heirs,  executors,  administrators  or  assigns,  will  or  shall 
pay  to  the  said  J.  Addison  and  T.  Crick  or  the  survivor  of  them,  his 
executors  or  administrators,  or  their  or  his  assigns,  the  sum  of  1888L 
14«.  4d.  on  the  80th  September  next :  and,  until  payment  thereof,  interest 
for  the  same  at  the  rate  of  5  per  cent,  yearly,  by  equal  half  yearly  pay- 
ments, without  any  deduction  whatsoever." 

It  was  contended,  for  the  defendant,  that  the  proof  varied  from  the 
declaration,  inasmuch  as  the  covenant  was  declared  on  as  absolute,  where- 
as it  was  in  reality  an  alternative  covenant,  for  payment  by  W.  Gibson, 
or  Laura  Jane  G.  or  the  defendant,  and  should  have  been  declared  upon 
accordingly ;  as  the  defendant  could  not  plead,  to  this  declaration,  pay- 
ment by  either  of  his  two  co-covenantors.  No  evidence  was  offered  on 
ihe  second  plea.  The  learned  Judge  overruled  the  objection,  but  gave 
leave  to  move  to  enter  a  nonsuit.  Verdict  for  plaintiff.  A  rule  nisi 
having  been  obtained  accordingly, 

J.  Qreenwood  now  showed  cause.  This  is  a  several  covenant,  and 
♦inoi  *^®'®^*'^^®  properly  declared  upon  ^absolutely.  But,  if  it  were  a 
^  joint  covenant,  that  objection  ought  to  have  been  pleaded  in  abate- 
ment; ifountstephen  v.  Brooiey  1 B.  &  Aid.  224;  note  (4)  to  Cabell  v. 
VatLghafiy  1  Wms.  Saund.  291  b ;  Cocki  v.  Brewery  11  M.  &  W.  51 ; 
Whelpdale*»  Case^  5  Rep.  119  ;(a)  note  (1)  to  Eeele^ton  v.  Clipshafn^  1 
Wms.  Saund.  154  b.{b)  That  this  may  be  treated  as  a  several  covenant 
also  appears  from  Lilly  v.  ffedges^  1  Str.  558.  In  the  same  manner,  in 
actions  on  a  joint  and  several  bill  or  note,  the  common  practice  is  to 
declare  against  one  of  the  acceptors  without  mentioning  the  others.  In 
Beaumont  v.  Greatheadj  2  C.  B.  494,  Maulb,  J.,  said  that  payment, 
upon  a  joint  and  several  note,  by  one  of  the  makers  alone,  was  mado  in 
discharge  of  each  maker  separately,  and  of  all  jointly,  and  might  have 
been  pleaded  as  a  payment  by  each :  the  defendant  would  therefore  be 
placed  in  no  difficulty  by  this  declaration.     Here  it  was  argued  for 

(ft)  Sm  Co.  Lit.  283  a.  (&)  See  1  Chitty  on  Pleeding  (7th  ed.),  p.  53. 


10  Adolphus  &  Ellis.  N.  S.  109 

the  defendant  that  non  constat,  on  the  face  of  the  declaration,  that  thia 
money  has  not  been  paid,  although  not  by  the  defendant.  But  it  ia 
itated  that  the  money  is  still  due  and  owing  from  the  defendant  to  the 
pkbtiffs:  this  could  not  be,  if  another  had  paid:  Trever  y.  Nur$e^  2 
Keb.  44.  An  objection,  the  converse  of  this,  was  taken  in  Middleton  y. 
Smdfordj  4  Gampb.  84 :  the  bond  there  was  stated  in  the  declaration 
to  have  been  executed  jointly  by  the  defendant  and  two  others ;  and,  on 
the  plea  of  non  est  factum,  the  defendant  showed  execution  by  himself 
alone  of  a  joint  and  several  bond :  it  was  objected  that  this  was  a  ground 
for  nonsuit ;  but  Dampieb,  J.,  said  that  the  issue  denied  only  the  exe* 
cation  of  the  bond  by  the  '^'defendant;  and  he  overruled  the  p^^^^ 
objection.  So  in  Abbot  v.  SmUh,  2  W.  Black.  947,  Db  Grey,  C.  L  ^^^ 
J.,  says :  **  If  non  est  factum  is  pleaded  in  an  action  brought  against 
one  obligor,  proof  of  a  joint  obligor  does  not  vitiate  the  action ;"  citing 
Whelpdale'a  Ccue  and  Stead  v.  Jfooit,  Cro.  Jac.  152.  (He  was  then 
stopped  by  the  Court) 

Butt,  TapreU  and  Hawkini,  contrft.  The  question  is,  whether  the 
eovenant  on  which  the  plaintiffs  are  sued  is  stated  on  the  record  accord- 
ing to  its  legal  effect,  or  not.  Unquestionably  it  would  be  sufficient  to 
declare  on  it  according  to  its  legal  effect,  without  going  further  into  the 
particulars.  But  here  it  is  stated  as  absolute  and  unconditional,  whereas 
it  is  alternative,  and  therefore,  according  to  Penny  v.  Porter y  2  East,  2, 
OQght  to  have  been  so  declared  upon,  as  a  similar  covenant  was  in  CHJr 
hw  V.  LiUiey  1  New  Ca.  695.  It  is  clear  that,  upon  the  covenant  as 
stated  in  this  declaration,  debt  might  have  been  brought;  JEvane  v* 
Jcneij  5  M.  fc  W.  295 ;  but,  if  the  covenant  had  been  set  out,  as  it 
retUy  is  framed,  that  is,  in  the  alternative,  an  action  of  debt  could  not 
bsve  been  supported ;  Harrieon  v.  Matthewej  2  Dowl.  P.  C.  N.  S.  818 ; 
unless  indeed  all  had  executed ;  and  it  could  not  be  assumed  that  any 
covenantor,  besides  the  defendant  had  executed;  LiUey  v.  Hedgee.  And 
it  would  seem  to  follow,  conversely,  that,  in  order  that  covenant  might 
lie  (as  it  would  have  done  in  JETarrison  v.  MaUhew$)y  the  covenant  should 
b&ve  been  stated,  namely,  as  it  really  is,  as  an  alternative  covenant. 
[*Patte80N,  J.  It  seems  to  me  that  in  Harrieon  v.  Matthews  .^^  ^  ^ 
the  Court  of  Exchequer  treated  a  covenant  that  A.  and  B.  or  ^ 
one  of  them  should  pay  as  if  it  were  a  covenant  that  A.  would  pay  if  B. 
did  not.  If  so,  I  should  differ  from  them:  for  in  the  latter  case  an 
action  would  not  lie  against  A.  until  B.  made  default:  not  so  in  the 
former.] 

Lord  Dbkman,  C.  J.    I  am  satisfied  by  the  authorities  cited  by  Mr* 
Oreenwood* 

Paitbsok  and  Eblb,  Js.,(a)  concurred.  Rule  discharged.(6) 

(a)  CoLBRiDOS,  J.,  had  left  the  Court, 
(d)  Reported  hy  H.  Merivtle,  Eeq. 

VOL.  X.— 10  *} 
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^iaU  T.  Thofnas  was  cited  in  moving.]  That  case,  as  to  the  point 
decided,  is  rather  in  fayour  of  the  plaintiff  here  than  of  the  defendant. 
If  the  purchaser  takes  goods  professedly  for  the  purpose  of  ezammation, 
and  keeps  them  a  month,  can  it  be  said  that  he  does  not  accept  them? 
[WiQHTMAN,  J.  If  the  time  were  quite  unreasonable,  the  plaintiff 
might  perhaps  treat  the  detention  as  an  acceptance.]  If  so,  there  are 
circumstances  under  which  an  acceptance  may  be  implied,  though  in 
fact  not  intended.  But  the  question,  whether  or  not  the  time  of  deten- 
tion was  reasonable,  ought  to  go  to  the  jury :  if  there  was  any  evidence 
upon  it,  the  Judge  could  not,  on  his  own  view  of  the  subject,  direct  a 
nonsuit.  [Lord  Dknman,  C.  J.  You  acquiesced  in  my  manner  of  treats 
ing  the  case.  When  Mr.  Martin  applied  for  a  nonsuit,  I  stated  my  view 
of  the  questions  to  be  left  to  the  jury,  and  reserved  leave  to  move  for  a 
nonsuit  if  the  finding  upon  them  should  be  for  the  plaintiff.  Too  did 
not  desire  to  have  the  jury  asked  whether  or  not  a  reasonable  time  had 
elapsed.]  The  question  actually  put  to  them  involved  that.  [Lord 
Dbnman,  C.  J.  It  was  not  in  my  mind.  In  what  I  stated,  I  certainly 
carried  the  doctrine,  as  to  acceptance,  a  step  farther  than  I  ought.  Bat, 
if  I  was  wrong  in  not  taking  the  opinion  of  the  jury  as  to  reasonableness 
of  time,  the  only  consequence  is,  that  I  did  not  put  a  question  which 
they  would  have  decided  against  you.] 

*iifiT       *  Martin  and  Hugh  ^t// were  not  heard  in  support  of  the 
"®J  rule. 

Patteson,  J.     My  Lord  Chief  Justice  went  a  step  farther  in  his 
ruling  than  the  authorities  warrant. 

Coleridge  and  Wightman,  Js.,  and  Lord  Denmav,  C.  J.,  concurred. 

Rule  absolute. 


The  QUEEN  v.  The  Mayor,  Aldermen  and  Burgesses  of  the  Borough 

of  BIRMINGHAM.    Feb.  11. 

In  1839,  after  a  petition  had  been  presented  for  a  grant  of  quarter  aeasiona  to  the  borough  of 
Birmingham,  which  had  no  gaol  of  its  own,  a  negotiation  was  entered  into  between  the  town 
council  and  the  juaticea  of  the  county  of  Warwick,  reapecting  the  maintenance  of  borough 
priaonera  in  the  county  gaol  and  house  of  correction  for  one  year;  the  county  quarter  seMiont 
resolved  that  1  \d,  per  day  for  each  auch  prisoner  would  be  a  proper  charge ;  and  the  council 
reaolved  that  those  terma  should  be  acceded  to ;  and  auch  reaolutiona  were  entered  in  th« 
books  of  the  sessions,  and  on  the  minutea  of  the  town  council.  Afterwarda,  in  May,  1839, 
the  borough  obtained  ita  grant  of  sessions.  It  was  then  proposed  that  a  contract  should  be 
prepared  containing  the  above  terma ;  but  none  was  prepared,  in  consequence  of  doubts  ai 
to  the  validity  of  the  borough  charter.  Priaonera  committed  for  trial  at  the  borough  sessioDf 
were  conveyed  to  the  county  gaol,  and  there,  or  in  the  county  house  of  correction,  under- 
went their  sentences.  In  September,  1839,  an  account  waa  sent  to  the  borough,  charging 
for  the  maintenance  of  priaonera  at  \ld,  each  per  day.  In  January,  1641,  the  county  justioei 
resolved  that  the  borough  juaticea  had  no  jurisdiction  to  commit  to  the  county  bouse  of  cor- 
rection ;  and  such  prisoners  were  detained  till  county  juaticea  attended  to  commit  them. 
In  September,  1842,  another  account  waa  sent  in  on  the  above  acale.  In  August,  1848, 
•Ut.  5  &  6  Viet.  e.  98,  paaaed,  which  provides  (a.  18)  that,  where  borough  prisoners  htve 
been  or  shall  thereafter  be  sent  to  county  prisons,  and  no  special  contract  shall  be  aubsisting f 
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the  borongfa  ahall  pay  to  the  county  the  actual  eipenaea  incurred  in  the  maintenat  ee,  ite^ 
of  iDch  priaonera. 

Hdd  that,  in  thia  caae,  there  waa  no  each  special  contract,  and  that  the  borough  waa  liable  fof 
tb»  actual  ezpenaea,  which  exceeded  lid,  per  head,  of  all  borough  priaonera,  whether  com* 
mined  by  county  or  borough  juaticea. 

Under  aut  5  &  €  Vict,  c  110,  a.  4,  the  gaol  of  Coventry  waa  purchaaed  by  the  county  of  War* 
wick,  out  of  the  iboda  of  the  county. 

Hdi,  that  the  coat  of  auch  purchaae  waa  within  atat.  5  &  6  W.  4,  c.  76,  a.  117,  aa  incurred  ht 
a pnrpoae other  than  the  "prosecution,  maintenance,  and  puniahment,"  dtc.,  of  oflendera 
oomouited  ibr  trial  in  the  county ;  and  therefore,  that  the  borougb  of  Birmingham,  though 
it  had  a  grant  of  aeparate  court  of  quarter  aeaaiona,  waa  liable  aa  part  of  the  county  of  War- 
wick for  ita  proportion  of  the  purchase  money. 

Sib  F.  Esllt,  Solicitor  Generaly  in  Michftelmas  term,  1845,  obtained 
a  rule  nisi  for  a  mandamus  to  the  defendants,  commanding  them  to  pay 
to  the  justices  "^in  and  for  the  said  county  of  Warwick,  or  to  r-^^^p^ 
the  treasurer  of  the  said  county,  11,7422.  8«.  9d.,  being  the  '- 
balance  due  from  the  council  of  the  said  borough  to  the  treasurer  of  the 
Baid  county  for  the  expenses  incurred  in  respect  of  the  prosecution, 
maintenance  and  punishment,  safe  custody  and  care,  of  prisoners  com- 
mitted from  the  said  borough  to  the  county  gaol  of  the  said  county,  and 
the  house  of  correction  for  the  said  county,  since  the  grant  of  a  separate 
Court  of  Quarter  Sessions  to  the  said  borough,  for  offences  which  have 
arisen  within  the  same ;  and  also  in  respect  of  the  proportion  due  from 
the  said  borough  in  respect  of  all  sums  of  money  expended  out  of  the 
county  rate,  during  the  same  period,  for  other  purposes  than  the  costs 
arising  out  of  the  prosecution,  maintenance  and  punishment,  conveyance 
and  transport  of  offenders  committed  for  trial  in  such  county,  and  other 
than  out  of  eoroner's  inquests,  &c.,  and  to  make  and  levy  such  rate  or 
rates  within  the  said  borough  as  may  be  necessary  for  raising  the  said 
sum  for  the  purposes  aforesaid. 

It  was  subsequently  agreed  between  the  justices  of  the  county  and 
the  defendants  that  the  points  in  dbpute  should  be  decided  by  the  Court 
on  the  facts  as  stated  in  a  case,  and  that  the  rule  should  be  made  abso- 
lute, discharged  or  modified  as  to  the  Court  should  seem  reasonable, 
subject  nevertheless  to  the  right  of  either  party,  on  the  question  herein 
further  stated  upon  the  construction  of  stat.  5  &;  6  Vict.  c.  110,  intituled, 
**  An  Act  to  annex  the  county  of  the  city  of  Coventry  to  Warwickshire, 
and  to  define  the  boundary  of  the  city  of  Coventry,"  to  take  the  judg- 
ment of  a  Court  of  Error  by  way  of  appeal  from  the  decision  of  this 
Court.     The  following  is  an  abridged  statement  of  the  case. 

The  district  comprised  within  the  borough  of  "^Birmingham  is  r^iii  i  o 
situate  within  the  county  of  Warwick,  and,  before  the  grant  of  a  ^ 
separate  court  of  Quarter  Sessions,  as  after  mentioned,  was  liable  to  be 
rated  to  all  rates  laid  upon  the  county  of  Warwick. 

At  a  special  meeting  of  the  council  of  the  borough  on  the  8th  March, 
1839,  a  petition  for  a  grant  to  the  borough  of  a  separate  court  of  Quarter 
Sessions  waa  agreed  to ;  and  a  committee  was  appointed  to  treat  with 
the  county  justices  with  a  view  to  promote  the  objects  of  the  petition 
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TFh^re  n^as  hot' at  this  time,  nor  has  there  been  since,  any  gaol  or  house 
of  conreetitm  within  the  borough. 

'The  justices  of  the  county  also,  shortly  after  the  above  meeting,  and 
before  any  grant  of  Quarter  Sessions  was  made  to  the  borough,  appointed 
a  committee  to  confer  with  the  council  of  the  b<jrough  on  a  pr(^)oeaI 
retative  to  the  maintenance,  &c.,  of  the  borough  prisoners  in  the  county 
gaol  and  the  house  of  correction.     This  committee  reported  that  11^ 

-per  head,  per  day,  would  be  the  proper  charge  for  the  maintenance  of 
each  prisoner,  for  one  year  commencing  with  the  date  of  the  first  com- 

'mitment  from  the  borough.  The  returns  upon  which  the  committee 
founded  their  report,  recommending  the  scale  of  11(2.  per  day,  did  not 
include  the  Expenses  of  repairs  to  the  said  prisons.  Their  report  was 
'confirmed  at  the  Easter  Quarter  Sessions;  and  the  resolution  of  the 

'^sessions  was  entered  in  the  books  of  the  clerk  of  the  peace,  and  commu- 
nicated to  the  town  council  of  Birmingham.     The  borough  committee 

•reported  also  in  favour  of  the  charge  proposed;  and  the  town  council 
resolved  that  the  terms  should  be  accepted;  such  resolution  was 
entered  in  their  minutes:  and  notice  that  the  terms  bad  been  so 
accepted  was  communicated  to  the  chairman  of  the  Quarter  Sessions 
for  the  cottnty. 

'*11Q1  *^^  ^^  ^^7'  1839,  a  separate  court  of  Quarter  Sessions  was 
-^  granted  to  the  borough ;  and  a  copy  of  the  grant,  duly  sealed 
with  the  corporate  seal  of  the  borough,  was,  in  conformity  with  stat. 
6  &  6  W.  4,  c.  76,  s.  112,  (a)  sent  to  the  clerk  of  the  peace  of  the  county. 
At  the  October  Quarter  Sessions  for  the  county,  held  in  the  same  year, 
it  was  ordered  by  the  Court  that  a  contract  should  be  entered  into  with 
the  council  of  the  borough  for  the  maintenance,  in  the  county  gaol  and 
house  of  connection,  of  any  prisoner  committed  thereto  from  the  borough; 
and  two  justices  of  the  county  were  thereby  authorised  to  enter  into  a 
contract  for  that  'pu)-pose(b)  with  the  council  of  the  borough,  upon  the 
terms  agreed  upon  at  the  last  Easter  Quarter  Sessions.  It  was  then 
proposed  to  the  town  clerk  of  the  borough  that  an  order  of  the  town 
council  should  be  passed  to  authorise  such  a  contract,  and  that  a  draft 
of  the  contract  should  be  prepared. 

In  consequence,  however,  of  objections  having  been  made  to  the 
Talidity  of  the  said  grant  to  the  borough,  (c)  no  such  order  of  the  town 
council  was  passed. 

A  separate  court  of  Quarter  Sessions  has,  since  the  said  grant,  been 
regularly  held  for  the  borough.     The  prisoners  committed  to  take  theii 

(a)  Stat.  5  &  6  W.  4,  c.  76,  8.  112,  requires  such  copy  to  be  sent  within  ten  dtys  after  tht 
grant,  and  provides  that,  after  such  grant,  it  shall  not  be  lawful  for  the  justices  of  the  county 
to  assess  any  lands,  &c.,  within  the  borough  to  any  ooanty  rate  thereafter  lo  t>e  made,  but 
that  *'  Every  part  of  every  such  borough  shall  thenceforward  be  wholly  free  and  discharged 
from  contributing,  otherwise  than  is  hereinafter  provided,  to  any  rate  or  asaessment  of  any 
kind  of  and  for  the  county  in  which  any  part  of  such  borough  is  situated.*' 

(6)  See  Stat.  5  G.  4,  c.  85,  s.  1. 

(e)  See  Begina  ?.  BouAer,  3  Q.  B.  641. 
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faial  at  the  borough  ^sessions  were  conveyed  to  the  county  gaol  r#|oo 
for  safe  custody,  and  brought  back  again  for  trial  at  the  borough 
sesaons ;  and  the  prisoners  there  convicted  have  been  reconveyed,  at  the 
expense  of  the  borough,  f o  the  county  gaol  or  the  house  of  correction  at 
Warwick  to  undergo  their  sentences. 

In  September,  1889,  the  county  treasurer  transmitted  to  the  town 
derk  of  the  borough  an  account  for  the  maintenance  of  the  borough 
prisoners,  made  out  on  the  proposed  scale  of  lid.  per  head. 

In  consequence  of  the  doabts  as  to  the  validity  of  the  said  grant,  and 
the  temporary  inability  of  the  town  council  to  enforce  the  collection  of 
their  borough  rates,  no  further  accounts  against  the  borough  were  de- 
livered ;  nor  was  any  demaud  made  by  the  county  treasurer  until  the 
year  1842,  as  after  mentioned;  although  the  borough  prisoners  were 
committed  and  sent  to  the  gaol  and  hoase  of  correction  of  the  county  up 
to  the  Epiphany  Sessions,  1841.  At  these  sessions  an  order  was  made, 
denying  the  jurisdiction  of  the  borough  justices  over  the  county  house  of 
correction,  and  prohibiting  the  reception  of  prisoners  committed  by  such 
justices.  The  effect  of  this  order  was  that  the  house  of  correction  was 
closed  against  all  prisoners  committed  by  the  justices  of  the  borough ; 
and  the  prisoners  were  obUged  to  be  detained  until  county  justices  could 
he  found  to  attend  to  commit  to  that  prison ;  but  the  borough  justices 
continued  to  commit  prisoners  to  the  county  gaol  for  safe  custody  until 
their  trials,  when  such  prisoners  were  sent  back  to  the  county  gaol  or  to 
the  house  of  correction  to  undergo  their  sentences. 

After  the  order  of  Epiphany  Sessions,  1841,  above  mentioned,  the 
justices  of  the  borough  ceased  to  commit  ^prisoners  to  the  house  rm-iqi 
of  correction  until  the  18th   October,  1842,  hereinafter  more 
particularlj  referred  to. 

In  September,  1842,  the  treasurer  of  the  county  delivered  to  the 
town  clerk  of  the  borough  the  accounts  of  the  county  against  the  borough 
for  the  maintenance  of  prisoners  up  to  the  month  of  June  in  that  year. 
The  accounts  so  delivered  were  not  made  out  according  to  stat.  5  &  6 
Vict.  c.  98,(a)  of  the  passing  of  which  the  ^treasurer  of  the  r^ci  oq 
county  was  not  then  aware,  but  at  the  rate  of  lid.  per  head  per 

(a)  Stat.  5  &  6  Vict.  c.  98,  "  to  amend  the  laws  concerning  prisons,"  enacts,  sect.  15 :  "  That 
in  every  such  borough  as  aforesaid  to  which  a  separate  court  of  sessions  of  the  peace  hath  been 
or  shall  hereafter  be  granted,  there  shall  be  one  common  gaol  and  at  least  one  house  of  cor- 
rection, excepting  those  boroughs  in  which  the  mayor,  aldermen,  and  burgesses,  by  (heir  council, 
ihall  have  contracted  with  the  justices  of  the  peace  having  authority  or  jurisdiction  in  or  over 
Bcy  gaol  or  house  of  correction  of  the  county,  riding,  or  division  wherein  such  borough  is 
situated,  or  whereunto  it  is  adjacent,  or  with  the  mayor,  aldermen,  and  burgesses  of  soma 
other  boriittgh  in  which  there  is  a  gaol  or  house  of  correction,  or  with  the  committee  of  a  district 
rnson,  ibr  the  support  and  maintenance  in  such  last-mentioned  gaol  or  house  of  correction,  or 
district  prison,  respectively,  of  any  prisoners  committed  thereunto  from  such  borough ;  and 
daring  the  continuance  of  any  such  contract,  but  no  longer,  the  first-mentioned  mayor,  alder- 
men, and  burgesses  shall  not  be  bound  to  maintain  any  other  gaol  or  house  of  correction  for 
their  borough ;  and  it  shall  be  lawful  for  the  mayor,  aldermen,  and  burgesses  of  any  such 
botoagh,  by  their  council,  to  enter  into  such  contracts  as  aforesaid*  although  at  the  time  of 
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day  for  each  prisoner  confined  in  the  conntj  gaol  and  house  of  cor« 
rection. 

In  the  same  month  the  council  of  the  borough  referred  it  to  a  com- 
mittee to  confer  with  the  magistrates  of  the  county  for  the  purpose  of 
arranging  for  the  future  use  of  the  county  house  of  correction.  A 
meeting  afterwards  took  place  between  the  mayor  and  one  of  the  alder- 
men of  the  borough,  and  two  of  the  visiting  justices  of  the  county  pri- 
sons :  and  terms  were  then  agreed  upon  for  a  future  contract  with  the 
county  for  the  maintenance  of  the  borough  prisoners,  as  well  in  the 
county  gaol  as  in  the  house  of  correction.  The  committee  reported  to 
the  council ;  and  the  council  confirmed  their  report ;  and  a  draft  of 
agreement  was  prepared  by  the  town  clerk,  by  which  it  was  agreed  that 
the  borough  should  pay  to  the  county,  for  the  maintenance,  &c.,  of 
borough  prisoners  thereafter  to  be  committed  to  the  county  gaol  and 
house  of  correction,  the  actual  expenses  incurred,  to  be  ascertained 
according  to  the  provisions  of  stat.  5  &;  6  Vict.  c.  98,  s.  18 :  that  the 
unsettled  claim  of  the  county  against  the  borough  for  expenses  thereto- 
fore incurred  in  the  maintenance,  &c.,  of  prisoners  committed  to  the 
county  gaol  for  ofiences  within  the  borough,  subsequent  to  the  grant  of 
quarter  sessions  to  the  borough,  and  tried  at  the  borough  sessions  or  at 
the  sessions  of  the  county,  ^should  be  assessed  and  paid  on  the  r^iQS 
same  principle ;  and  that  the  expenses  theretofore  incurred  in  the 
maintenance,  &c.,  of  prisoners  committed  to  the  county  house  of  cor- 
rection should  be  assessed  and  paid  in  like  manner. 

The  proposed  agreement  was  reported  by  the  visiting  justices  of  the 
county  to  the  county  justices  at  the  Quarter  Sessions  held  on  18th 
October ;  and  the  Sessions  made.an  order  confirming  the  same  agreement. 

In  the  following  December  the  town  clerk  of  the  borough  was  applied 
to  by  the  clerk  of  the  peace  for  the  maintenance  accounts  which  had 
been  previously  delivered,  as  hereinbefore  mentioned,  on  the  scale  of 
11(2.  per  head  per  day,  in  order  that  such  accounts  might  be  altered 
according  to  the  terms  of  the  last-mentioned  agreement.  The  accounts 
were  thereupon  returned  to  the  clerk  of  the  peace,  and  altered  accordingly, 

entering  into  such  contract  there  may  be  no  gaol  or  house  of  correction  belonging  to  such 
borough  ;  and  all  enactmenta  with  respect  to  such  contracts  shall  apply  as  well  to  those  contracts 
where  at  the  time  of  entering  into  the  same  there  was  or  is  a  gaol  or  house  of  correction 
belonging  to  the  borough,  as  to  those  contracts  where  there  was  or  is  no  gaol  or  house  of  cor- 
rection belonging  to  the  borough  at  the  time  of  entering  into  the  same.*' 

Sect.  18  enacts :  *'  That  in  every  borough  to  which  a  separate  court  of  sessions  of  the  peace 
bath  been  or  shall  hereafter  be  granted  or  purported  to  be  granted,  and  where  the  persons 
committed  for  ofiences  arising  within  such  borough  have  been  or  shall  hereafter  be  sent  to 
any  prison  of  the  county  in  which  such  borough  is  situated,  and  that  no  special  contract  shill 
be  subsisting  between  such  borough  and  county  relative  to  the  said  prisoners,  the  council  of 
fuch  borough  shall  pay  or  cause  to  be  paid  to  the  treasurer  of  such  prison,  or  other  person 
appointed  by  the  justices  of  the  peace  in  general  or  quarter  sessions  assembled,  for  the  county 
in  which  such  prison  is  situated,  the  actual  expentn  heretofore  incurred,  or  hereafter  to  is 
meurred,  in  the  conveyance,  tranaport,  maintenance,  safe  custody,  and  care  of  every  such 
prisoner,*'  according  to  the  duration  of  the  custody,  at  the  average  daily  cost  of  each  prisoner, 
6Le. 
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and  redeliyered  to  tlie  town  clerk,  with  Botice  that  the  actual  expense 
incurred  in  the  maintenance,  &c.,  of  borough  prisoners  exceeded  lid* 
per  head  per  day. 

Payments  on  account  had  been  made  by  the  borough. 

It  was  contended  on  the  part  of  the  county  that  the  borough  was  h'abla* 
to  pay  for  the  maintenance  of  all  the  prisoners  theretofore  committed  to 
the  county  gaol  and  house  of  eorrection  at  the  rata  authorised  by  the 
18th  section  of  stat.  5  &  6  Yict.  c.  98. 

It  was  contended  on  the  part  of  the  borough  that  the  borough  was 
not  liable  to  pay  for  any  prisoners  committed  either  to  the  house  of  cor* 
rection  or  county  gaol  more  than  at  the  rate  of  lid.  per  head  per  day ; 
and  that  they  were  not  liable  to  pay  anything  for  commitments  by  county 
justices  to  the  house  of  correction  during  the  period  above  referred  to 
▼ben  offenders  committed  by  borough  justices  were  refused  at  the  said 
*hou8e  of  correction  by  order  of  the  county  Court  of  Quarter  r^-toA 
Sessions.  ^ 

In  the  accounts  against  the  borough,  made  out  and  delivered  to  the 
town  clerk  by  the  county  treasurer,  for  its  proportion  of  the  general 
expenditure  of  the  county  from  Epiphany  Sessions  to  Midsummer  Ses- 
Dons,  1843,  is  a  charge  amounting  to  2087/.  8«.  Od.  for  a  proportion 
of  the  purchase  money  which  the  county  of  Warwick  has  paid  or  is 
liable  to  pay  for  the  Coventry  gaol,  house  of  correction,  county  hall  and 
other  buildings,  under  and  by  virtue  of  stat.  5  &  6  Yict.  c.  110,  s.  4.' 
The  council  of  the  borough  contended  that  they  were -not  liable  to  pay 
anything  whatever  towards  the  purchase  of  the  said  Coventry  gaol. 
The  justices  of  the  county  of  Warwick  contended  that  the  council  was 
liable. 

The  questions  for  the  opinion  of  the  Court  were :  Is  the  council  of  the 
borough  of  Birmingham  liable  to  pay  to  the  justices  of  the  county  of 
Warwick  for  the  maintenance  of  all  the  before  mentioned  prisoners ;  and, 
if  not,  for  what  portion  ?  And :  Whether  such  payment  is  to  be  made 
after  the  rate  of  lid.  per  head  per  day,  or  at  the  rate  authorised  by  the 
18th  section  of  stat.  5  &  6  Yict.  c.  98. 

And  whether  the  borough  of  Birmingham  is  liable  to  the  payment  of 
anything  towards  the  purchase  of  the  county  gaol  under  stat.  5  &  6  Yict* 
c.  110,  before  stated. 

MettoTy  in  support  of  the  rule.(a)  First.  The  borough  of  Birming- 
ham is  bound  by  stat.  5  &  6  Yict.  c.  98,  s.  18,  *to  pay  the  actual  r^fio^ 
expenses  incurred  by  the  county  in  the  maintenance,  &c.,  of  the 
boroQgh  prisoners.  The  case  shows  no  contract,  even  in  fact,  that  11(2. 
per  head  per  day  should  be  charged  for  each  prisoner ;  but  a  negotia- 
tion only.  The  proceedings  required  by  stat.  5  G.  4,  c.  85,  s.  1,  as  con- 
ditions of  the  ability  to  contract,  were  never  duly  taken.     Moreover, 

(a)  The  case  wu  argued  on  27th  January  in  laat  term,  and  1 1th  February  in  thia  vaeatioai 
before  Lord  DuniAir,  C.  J.,  Patteson,  Colibidgb  and  WioBTMAif,  Ja. 
VOL.  X.— 11 
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vntil  Btat;  5  &  6  Yiot  c.  98,  paaeed,  tbe  borough  was  iacompetexit  to 
make  wattk  a  coatraet  under  atat.  5  G.  4,  c.  85,  beeaoao  it  had  no  gaol 
of  its  own ;  Regina  y.  Jtutiee9  of  Lancashire^  11  A.  &  £.  144.  Now^ 
indeed,  sect.  15  of  stat.  5  fc  6  Vict.  c.  d8,  seema  to  enable  a  boroogh 
mth<Hit  a  gaol  to  make  sneh  a  eontracl.  Bat,  even  if  there  waa  a  oon- 
temot  in  fact,  and  the  booroagh  waa  competent  to  make  one,  it  was  not 
Unding,  because  it  was  not  authenticated,  by  the  common  seal ;  Eegim^ 
r.  Mayor  of  Stamford,  6  Q.  B.  483 ;  Arnold  v.  Ma^or  of  Poofe,  4  Man. 
k  G.  860.  There  is  no  pretence  for  contending  that  the  borough  is  not 
liaUe  in  respect  of  those  borough  prisoners  who  were  committed  by 
oonnty  jnstiees. 

Secondly :  The  borough  of  Birmingham  is  liable  to  contribute  towards 
the  purchase  of  Coventry  gaol  under  stat.  5  &  6  Vict.  c.  110,  s.  4. 
Before  stak  5  &  6  W.  4,  o.  76,  the  borough  was  liable  to  its  proportion 
of  the  whole  county  expenditure;  and  by  section  IIT  of  that  act  it  is 
still  liable  in  respect  of  sums  ''  expended  out  of  the  county  rate  for 
other  purposes  than  the  costs  arising  out  of  the  prosecution^  maintenance, 
and  punishment,  conveyance  and  transport  of  offenders  eommitted  for 
trial  in  such  county,  and,  in  the  case  of  boroughs  having  a  separate 
*1261  ^^^  ^^  quarter  sessions  of  the  peace  other  than  out  of  ^coroner's 
inquests."     The  claim  in  question  is  not  within  these  exceptions. 

Sm  contri.  It  is  clear  that  a  contract,  complete  in  all  its  terms,  was 
made  between  the  borough  and  the  county,  before  the  passing  of  stat 
5  &  6  Vict.  c.  98 ;  and  section  18  of  that  statute  is  expressly  restrained 
to  cases  where  there  is  no  subsisting  contract.  The  contract  in  question 
has  been  acted  upon ;  and  an  account,  in  conformity  with  it,  has  been 
furnished  by  the  county.  The  contract  is  altogether  silent  as  to  the 
liability  of  the  borough  in  respect  of  prisoners  committed  by  county 
magistrates :  and  the  law  itself,  independently  of  contract,  imposes  no 
sach  liability. 

The  expense  of  purchasing  Coventry  gaol  is  among  the  expenses 
excepted  in  stat  5  &  6  W.  4,  c  76,  s.  117.  The  enlarged  meaning  of 
the  words  "costs  arising  out  of  the  prosecution^  maintenance,  and 
punishment"  of  prisoners  is  explained  by  Regina  v.  Johnsmi,  10  A.  & 
B.  740,  where  it  was  held  that  these  words  were  not  confined  to  the 
mere  personal  expenses  of  prisoners,  but  that  they  included  the  whole 
expenses  of  the  gaol,  such  as  repairs,  taxes  and  insurance.  The  excep- 
tion comprehends  all  prison  expenses :  and  it  is  immaterial  to  this  point, 
whether  the  expenses  are  incurred  in  repairing  and  enlarging  the 
existing  gaol  or  in  purchasing  a  new  gaol  as  supplementary  to  the 
existing  one.  The  intention  of  the  legislature  was,  that,  where  a 
borough  had  a  separate  Court  of  Quarter  Sessions,  the  borough  and 
eounty  should  each  separately  bear  its  own  prison  expenses.  The  effect 
of  section  112  is  to  take  the  borough  out  of  the  county  for  the  purposes 
of  liability  to  general  expenses  of  the  county:  and  the  borough,  to 
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bte«fli6  *lklile  t»  tkt  speeia)  ezpens*  in  qoettmi,  mmit  h%  Wovgkt  r«i  07 
back  withm  tiie  eouHy  bj  some  express  charge.  *" 

MiB^  replied.  Cnr.  wh.  tult. 

Lord  DsRMAii,  CX  J.,  in  tkis  Yaeation  (Febmarj  25tii),  cMivered  the 
jodgmest  of  the  Court. 

This  is  »n  application  for  a  writ  of  maachniiis  to  the  corporation  of 
Knnii^hani  to  pay  a  snm  of  money  to  the  jnstioes  of  the  peace  of  the 
ooQnty  of  Warwick.  It  appears,  by  the  case  stated  by  die  parties^  that 
a  separate  court  of  Quarter  Sessions  was  granted  to  the  borongh  on  the 
3d  c^  May,  1839.  The  borongh  hating  no  gaol,  a  negotiation  was  entered 
into  prior  to  the  grant  of  the  conrt  of  sessions;  and  it  was  agreed, 
though  not  by  any  formal  contract,  that  the  sua  of  lid.  per  day  should 
be  paid  by  the  borough  to  the  justices  for  each  prisoner,  and  that  the 
afnngemeDt  should  continue  for  one  year  after  a  court  of  sessions  should 
bs  granted. 

From  the  time  of  the  grant  of  the  court  of  sessions  it  is  dear  thai 
the  borough  could  not  be  included  in  the  county  rate  at  all ;  5  &  6  W. 
4,  e.  T6,  a  112 :  but  the  borough  remained  liable  under  the  114th  section 
finr  the  expenses  of  prisoners  tried  at  the  assises,  and  under  the  117th 
flection  to  its  proportion  of  other  county  expenses.  No  prorision  is  made 
IB  that  act  fer  the  expenses  of  prisoners  tried  at  the  sesaions,  because 
the  aet  eentem-pbtee  that  no  grant  would  be  made  of  a  separate  court 
of  sessioiis  until  the  borough  had  a  gaol  of  its  own. 

After  the  grant  to  the  borough,  application  was  made  ^by  the  pi  no 
justices  of  the  county  to  have  a  formal  contract  entered  into ; 
bm,  owing  to  doubts  as  to  the  validity  of  the  charter  of  Birmingham, 
se  loeh  contract  was  entered  into.  Afterwards  the  act  6  ft  6  Vict,  c 
98,  was  passed,,  which  provides,  by  section  18,  that,  when  borough 
prisoners  have  been  sent  to  the  county  prison^  and  no  special  contract 
sIttQ  be  subsisting  between  such  borough  and  county  relative  to  the  said 
prisoners,  the  eenncil  shall  pay  the  actual  expenses  heretofore  incurred 
or  hereafter  to  be  incmrred* 

Both  parties  treated  this  section  as  applicable  to  their  case,  as  appears 
by  the  draft  of  agreement  of  the  18th  October,  1842,  set  out  in  the  case, 
in  which  it  is  distinctly  prorided  that  the  actual  expenses  shall  be  paid 
both  prospectively  and  retrospectivdy ;  and  accordingly  an  account  which 
had  been  sent  in  by  the  county  treasurer  to  the  borough,  charging  at 
lid.  per  head,,  was  altered  so  as  to  charge  the  actual  expenses. 

We  cannot,  therefore,  entertain  any  doubt  that  the  actual  expenses 
ought  te  be  charged,  and  not  the  proposed  sum  of  lid.  per  head,  as  to 
which  no  contract,  even  for  a  year,  was  distinctly  made.  But  it  appears 
tbat,  owing  to  a  resolution  of  the  county  Epiphany  Sessions,  1841,  the 
county  house  of  correction  was  closed  as  to  prisoners  committed  by  the 
borough  magistrates,  and  that  expense  and  inconvenience  were  incurred 
by  the  borough  in  procuring  the  committal  of  such  prisoners  by  county 
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magistrates ;  and  it  is  contended  that  the  borough  ought  not  to  pay  for ' 
such  prisoners.  Nov,  by  the  operation  of  the  statute  5  &  6  W.  4,  c 
76,  it  is  clear  that  the  borough  could  not  be  made  even  to  contribute 
to  the  expenses  of  prisoners  committing  offences  in  the  borough  and 
^^1291  ^^°^°^^^^4  ^^  ^^®  *countj  prison,  other  than  such  as  were  tried 
'*  at  the  assizes ;  but  that  act  contemplated  that  prisoners  for  the 
assizes  only  would  be  sent  from  the  borough  to  the  county  prison.  If, 
therefore,  we  were  to  hold  that  the  borough  ought  not  to  pay  for  the 
prisoners  whom  we  are  now  considering,  we  should  throw  upon  the  connty 
expenses  of  which  it  was  intended  by  the  act  5  &  6  W.  4,  c.  76,  that 
they  should  not  bear  one  farthing,  and  for  the  payment  of  which  by  the 
borough  the  act  5  &  6  Vict.  c.  98,  s.  18,  has  expressly  prorided. 

Therefore  we  think  that  the  deduction  claimed  by  the  borough  cannot 
be  allowed,  and  that  the  actual  expenses  of  all  the  prisoners  sent  from 
the  borough,  whether  by  magistrates  of  the  borough  or  the  county,  must 
be  borne  by  the  borough. 

The  other  question  submitted  ta  us  by  the  case  arises  under  the  act 
5  &  6  Vict.  c.  110,  s.  4,  which  obliges  the  county  of  Warwick  to  pay  the 
city  of  Coventry  the  fair  yalue  of  the  gaol  and  house  of  correction  and 
court  house  at  Coventry.  Now  the  117th  section  of  stat.  5  &  6  W.  4,  c 
76,  makes  the  borough  of  Birmingham  contributory  to  the  county  rate 
of  Warwickshire  "  for  other  purposes  than  the  costs  arising  out  of  the 
prosecution,  maintenance,  and  punishment,  conveyance  and  transport  of 
offenders  committed  for  trial  in  such  county,"  and  out  of  coroner's 
inquests. 

It  is  contended  that  the  purchase  money  of  the  gaol  and  court  house 
of  Coventry  is  within  the  fair  meaning  of  those  words.  It  certainly 
seems  very  hard  that  the  borough  of  Birmingham  should  be  bound  to 
contribute  towards  the  purchase  of  buildings  from  which,  in  all  probabi- 
lity,  it  never  can  derive  any  benefit :  but  we  cannot  bring  the  case  with- 
*1  ^01  ^  ^^^  words  of  the  section  '^'above  cited.  Neither  do  we  think 
that  the  borough  of  Birmingham  is  so  entirely  separated  from 
the  county  of  Warwick  in  respect  to  prisoners  as  to  justify  us  in  reading 
Stat.  5  &  6  Vict.  c.  110,  as  if,  in  using  the  words  ^^  the  county  of  War- 
wick," the  legislature  intended  "the  county  of  Warwick  except  the 
borough  of  Birmingham."  We  are  constrained  therefore  to  hold  that 
the  borough  of  Birmingham  is  liable  to  contribute  its  proportion  of  the 
sum  to  be  paid  under  stat.  5  &  6  Vict.  c.  110,  and  which  is  to  be  leried 
under  the  prorisions  of  stat.  5  &  6  W.  4,  c.  76,  s.  117. 

Judgment  for  the  Crown.(a) 

(a)  Reported  by  H.  DaTieon,  Esq. 
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DOE  01B  the  demise  of  JACOBS  v.  PHILLIPS  and  Others.    Feb.  12. 

In  1767  the  residue  of  a  satiefied  term  of  500  years  (created  in  1766)  was  assigned  to  a  trustee 
for  H.  to  attend  tbe  inheritance.  In  1844  the  administrator  of  the  trustee  brought  ejectment 
OD  behalf  of  persons  who  claimed  the  benefioial  intereat  through  H.«  the  defendants  also  claim- 
ing it  under  title  derived  through  H.  The  owner  of  the  legal  interest  in  the  term  bad 
never  been  in  possession.    No  demand  of  possession  had  been  made  before  action  brought. 

SM.  that  tbe  action  wns  not  maintainable ;  ^  if  a  tenancy  at  will  existed,  as  between  the 
trustee  and  cestui  que  trust,  it  had  not  been  determined  by  demand  of  possession,  and,  if 
no  tenancy  existed  such  as  to  render  necessary  a  demand  of  possession,  then  the  action  might 
haye  been  brought  twenty  years  before,  and  was,  consequently,  barred  by  stat.  3  &  4  W.  4,  c. 
37,  ss.  2,  3. 

Ejectment  for  certain  undivided  shares  of  a  messuage  and  lands  in 
Kent.     The  declaration  was  of  Easter  Term,  7  Victoria. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Maidstone  Spring 
assizes,  1846,(<z)  it  appeared  that,  in  1766,  the  owner  in  fee  of  the  pre- 
mises had  mortgaged  them  to  one  Hubbard  for  a  term  of  500  years.  In 
the  following  year  Hubbard  became  the  absolute  purchaser  in  fee ;  and 
the  residue  of  the  term  was  at  the  same  time  ^assigned  to  one  r^ci  o-i 
Holyhead  (since  deceased),  in  trust  for  Hubbard,  and  to  attend 
the  inheritance.  A  limited  administration  of  this  term  as  part  of -the 
goods  of  Holyhead  had  been  taken  out  by  the  lessor  of  the  plaintiff  in 
1843:  and  he  brought  this  ejectment  on  behalf  of  infants,  who  claimed 
title,  through  Hubbard,  to  the  beneficial  interest  in  four  ninths,  undi- 
vided shares,  of  the  property,  their  title  being  denied  by  the  defendants, 
who  also  claimed  through  Hubbard.  Holyhead  had  never  been  in  pos- 
session ;  nor  had  Hubbard,  before  he  became  owner  in  fee. 

The  defendants  objected  that  the  right  of  entry  was  barred  by  stat. 
8  fc  4  W.  4,  c.  27,  s.  2.(5)  His  lordship  directed  a  verdict  for  the 
plaintiff,  and  gave  the  defendants  leave  to  move  to  enter  a  nonsuit. 

Gumey^  in  Easter  term  last,  obtained  a  rule  nisi  accordingly. 

Whit4i}iuT9t  and  Wordmoorth  now  showed  cause.  The  doctrine  of 
non-adverse  possession  having  been  in  effect  abolished  by  stat.  3  &  4  W. 
4,  c.  27, 88.  2,  3  {Nepean  v.  Doe  dem.  Knight^  2  M.  &  W.  894 ;  CuUey  v. 
Doe  dem,  Tayler9on^  11  A.  &  E.  1008,  1015),  the  question  is  whether 
this  action  was  commenced  within  twenty  years  next  after  the  time  at 
which  the  right  *to  bring  such  action  first  accrued  to  the  lessor  p^-^^ 
of  the  plaintiff  or  to  some  person  through  whom  he  claims,  within  '- 
the  meaning  of  the  second  section  of  that  statute.  The  third  section 
explains  at  what  time  the  right  of  action  shall  be  deemed  to  have  first 

(s)  A  previous  trial  of  this  ejsctment  had  taken  place  in  1844. 

(&)  They  also  objected  that,  as  the  term  had  not  been  noticed  since  1767,  it  must  be  taken 
to  have  been  surrendered  ;  or,  if  not,  that  it  had  been  put  an  end  to  by  stat.  8  &  9  Vict.  c.  112. 
Bjs  Lordship  left  it  to  the  jury  to  say  whether  they  thought  the  term  had  been  aorrendered,  but 
told  ihera  he  was  of  opinbn  that  there  was  no  ground  for  the  presumption.  The  jury  found 
that  tbe  term  had  not  been  surrendered.  A  rule  nisi  for  a  new  trial  was  obtained  on  this  point  t 
hat,  as  it  became  unnecessary  for  the  Court  to  pronounce  any  opinion  upon  it,  this  part  of  ths 
•gwnem  is  not  reported. 

H 
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had  used  the  premises  in  an  nntenantlike  manner.  The  third  coont  was 
the  ordinary  indebitatus  count  for  use  and  occupation. 

Pleas.  1.  To  the  whole  declaration^  Non  assumpsit.  2.  To  the  first 
county  a  traverse  of  the  alleged  tenancy.  8.  To  the  first  count,  perform- 
ance. 4.  To  the  second  count,  a  traverse  of  the  alleged  tenancy.  5. 
To  the  second  count,  performance.     Issues  were  joined  on  these  pleas. 

On  the  trial,  before  Aldbrson,  B.,  at  the  Sussex  Spring  assises,  1846, 
the  following  facts  appeared.  Previously  to  18th  March,  1844,  the  pre- 
mises were  held  by  the  plaintiff  and  one  Richardson,  as  customary  tenants 
of  the  manor  of  Bobertsbridge  in  Sussex,  the  plaintiff  being  entitled  to 
^^1361  ^^^  eighth  shares  in  his  own  right,  and  to  six  eighth  ^shares  as 
^  tenant  in  common  with  Bichardson.  On  the  day  above  mentioned, 
Bichardson,  without  the  knowledge  of  the  plaintiff,  by  writing  not  under 
seal,  made  between  himself  of  the  one  part  and  the  defendants  of  the 
other  part,  let  the  premises  to  the  defendants  for  one  year,  from  15th 
May,  1844,  till  I5th  May,  1845,  at  a  yearly  rent  therein  reserved,  pay- 
able to  himself  half  yearly  on  15th  November,  1844,  and  15th  May, 
1845,  the  defendants  to  keep  the  interior  of  the  premises  in  tenantable 
repair.  The  lease  contained  an  undertaking  on  the  part  of  Bichardson, 
'^his  heirs,  executors,  administrators  and  assigns,''  for  quiet  enjoyment 
by  the  defendants.  In  the  first  half  year  of  the  tenancy  Bichardson 
sold  his  interest  in  the  premises  to  the  plaintiff,  who  was  admitted  thereto 
on  80th  September,  1844. 

To  prove  the  plaintiff's  ownership,  copies  of  four  of  the  court  rolls  of 
the  manor  of  Bobertsbridge  were  put  in  evidence.  These  documents, 
the  first  of  which  was  dated  in  1834,  respectively  showed  the  surrender 
to  the  plaintiff  and  Bichardson  of  six  eighths  of  the  premises,  and  their 
admittance  thereto,  then  two  separate  surrenders  of  each  of  the  remain- 
ing two  eighths  to  the  plaintiff  alone,  and  his  admittance ;  and,  lastly,  the 
surrender  by  Bichardson  of  his  interest  to  the  plaintiff,  and  the  plain- 
tiff's admittance  accordingly.  In  all  these  instruments  the  premises 
were  described  as  customary  tenements  holden  of  the  manor  of  Boberts- 
bridge. All  the  surrenderors  were  proved  to  have  been  in  possession.  No 
other  evidence  was  given  t6  show  the  existence  of  such  a  manor,  or  that 
the  premises  were  so  holden. 

At  the  time  of  the  sale  by  Bichardson  to  the  plaintiff,  they  signed  a 
♦1  ^ni  J^^^^  authority  to  one  Smith  to  receive  '''the  rent  up  to  29th  Sep- 
^  teraber,  1844.  On  6th  December,  Smith,  in  pursuance  of  this 
authority,  applied  to  one  of  the  defendants  for  the  half  year's  rent  due 
on  15th  November.  The  authority  was  produced ;  and  the  defendant 
read  it,  and  paid  the  rent.  Smith  then  stated  that  a  portion  of  tho  rent 
00  paid,  ri^ckoning  to  29th  September,  would  be  equally  divided  between 
the  plaintiff  and  Bichardson,  and  that  the  remainder  thereof  and  also 
the  following  half  year's  rent  would  be  paid  to  the  plaintiff  alone,  as  he 
had  become  the  sole  owner  from  that  day.     Smith  also  gave  a  receipt: 
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the  receipt  was  for  half  a  year's  rent  received  by  the  plaintiff  and  Rich* 
tfdBon,  without  stating  the  proportion  to  which  each  was  entitled.  The 
following  half  year's  rent  was  not  paid :  and  this  action  was  brought  to 
ncoTer  it,  and  also  to  recoyer  damages  for  non-repair  of  the  premises* 

It  was  objected  that  the  plaintiff  could  not  maintain  the  action :  that, 
in  the  first  place,  he  had  not  shown  himself  to  be  assignee  of  the  roYer- 
sion,  inasmuch  as  the  copies  of  court  rolls  were  not  evidence  to  prove 
either  that  there  existed  such  a  manor  as  Robertsbridge,  or  that  the 
premises  were  customary  tenements  within  it;  and,  secondly,  even  if  he 
bad  shown  himself  to  be  assignee  of  the  reversion,  he  could  not  sue  on  a 
promise  made  to  another  person.  The  learned  Baron  ruled  in  favour 
of  the  objections,  and  directed  a  verdict  for  the  defendants  on  all  the 
iflBues  except  the  third  and  fifth,  and  on  the  third  and  fifth  issues  for  the 
plaintiff. 

£mS,  for  the  plaintiff,  in  Easter  term  last,  obtained  a  rule  to  show 
cause  why  a  new  trial  should  not  be  had  on  the  ground  of  misdi- 
rection. 

*Sheey  Seijt.,  and  BramweU  now  showed  cause.(a)  The  written  .^^  ^^ 
contract  was  made  with  Richardson ;  and  the  plaintiff  could  not  I- 
sae  upon  it ;  and  there  was  no  evidence  of  any  new  contract  between 
the  plaintiff  and  the  defendants.  Stat.  82  H.  8,  c.  84,  s.  1,  applies  to 
leases  by  indenture  only :  per  Parkb,  B.,  in  Buekwarth  v.  SimpMon^  5 
Tyr.  344,  854 ;  S.  C.  1  C.  M.  &  R.  884.  Perhaps  the  plaintiff  might 
maintain  debt  for  use  and  occupation ;  but  he  cannot  maintain  assump- 
ait.  The  count  for  use  and  occupation  alleges  in  the  usual  form  that 
the  occupation  was  by  the  **  sufferance  and  permission"  of  the  plaintiff. 
This  was  disproved  by  the  evidence.  [Lord  Denman,  C.  J.  Stat.  11 G.  2, 
e.  19,  8. 14,  gives  the  action  to  the  *^  landlord,"  and  says  nothing  about 
"sufferance  and  permission."]  When  Richardson  demised,  he  was  enti- 
tled to  three  eighths ;  and  by  estoppel  against  the  defendants  he  had 
good  title  to  the  remaining  five  eighths :  if  he  sued  on  the  agreement, 
the  defendants  would  have  no  answer.  No  arrangement  between  Rich- 
ardson  and  the  plaintiff  can  be  forced  on  the  defendants  so  as  to  affect 
their  original  tenancy.  It  did  not  appear  that  the  plaintiff  was  land- 
lord; for  there  was  no  evidence  that  the  premises  were  copyhold. 
[CoLEBiDGB,  J.  The  copies  of  court  rolls  showed  that  the  premises  had 
heen  dealt  with  as  part  of  the  manor :  Richardson  was  in  possession.] 
As  to  any  new  contract  with  the  plaintiff,  a  new  tenancy  could  not  arise 
nnless  the  old  tenancy  had  been  surrendered.  In  Brydges  v.  Lewis^  8 
Q.  B.  603,  605,  the  suggestion  of  a  new  tenancy  was  made  for  the  pur- 
pose of  supportmg  a  similar  action ;  and  Pattbson,  J.,  asked,  ^^  What 
'consideration  could  there  be  from  the  plaintiff,  who  had  no  r^^qo 
power  to  turn  the  defendant  out  ?"  That  question  may  be  asked  '• 
in  the  present  case.     In  Buekworth  v.  Simp$on  the  plaintiff,  who  stood 

{m\  Before  Lord  Dkbuam,  C.  J.,  Pattesoh,  CoLssioai  and  WieBTMAir,  Js. 
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« 

in  tke  place  of  the  oiigiiial  kMorii  was  entitled  to  giTe  ike  ksaeii 
■Mtice  to  quit,  so  that  there  was  groa&d  tor  presummg  a  new  contraek 
The  evidence  of  what  passed  between  one  of  the  defendants  and  the 
witness  Smith  could  show  no  more  than  «ii  adcnowledgaent  of  iitle^ 
which  cannot  be  ooastrued  into  a  sorreader.  (Paxtesom,  J.,  referred 
to  Lumley  v.  Hodgwa^  16  East,  99.] 

BoviU  and  Wue^  contriL  Actions  by  the  assignee  of  the  reversua 
are  in  s<Hae  cases  maiatainable  at  cominon  kw:  per  Bayljet,  J.,  ii 
Vjfvyan  v.  Arthur^  1  B.  &  G.  410,  414.  [Pattbsojn^,  J.  How  can  ons 
man  sue  in  assumpsit  on  another's  agreement  ?  It  muflt  be  debt]  That 
is  not  stated  to  have  been  so  in  Lumley  v.  JSToc^ton,  16  East,  99,  which 
is  a  strong  case,  for  the  assignee  was  allowed  to  recover,  although  thi 
rent  had  been  already  paid  to  the  lessor.  That  case  ahows  also  that 
since  stat.  4  Ann.  c.  16,  s.  9,  an  action  for  use  and  occupation  is  maiih 
tainable  by  the  assignee  without  attornment ;  and  stat.  11  G.  2,  c.  19, 
s.  14,  gives  this  form  of  action,  and  gives  it  to  the  landlord,  that  is  U 
the  owner.  Birch  v.  Wright^  1  T.  B.  378,  and  Mennie  v.  Robin%&n,  1 
Bing.  147,  are  authorities  for  the  present  action.  In  Mayw^  ^c,  o/ 
Newport  v.  Saunders,  S  B.  &;  Ad.  411,  it  was  objected  that  the  plaintiffii 
as  owners  of  a  market  could  not  maintain  assumpsit  for  stallage,  for  that 
^1401   ^^^  owner  of  a  market  '''had  no  option  to  refuse  the  standing  of 

.  ''  a  stall  to  any  one,  and  so  there  was  no  implied  contract,  in  whick 
respect  the  action  differed  from  assumpsit  for  nse  and  occupation.  Bat 
LiTTLEDALE,  J.,  Said :  '^  Assumpsit  lies  for  the  use  and  occupation  of 
premises  at  the  suit  of  the  owner.  Now  stallage  is  a  satisfaction  to  thi 
owner  of  the  soil  for  the  liberty  of  placing  a  stall  upon  it.  If  aasumpai 
be  maintainable  in  the  one  case,  there  is  no  rei^on  it  should  not  in  tfaft 
other.''  The  copies  of  court  rolls  were  evidence  that  the  premises  wen 
copyhold.  [Lord  Dsnman,  C.  J.  We  are  of  that  opinion.]  There  wai 
also  evidence  of  a  new  tenancy  between  the  plaintiff  and  the  defendaata 
[Patteson,  J.  I  think  the  evidence  could  amount  to  no  more  than  as 
acknowledgment  of  title.]  The  effect  of  the  evidence  was  for  the  jury; 
it  amounted  to  an  estoppel,  as  in  BoJby  v.  i2es,  11  A.  k  B.  335;  for 
the  defendants  paid  rent  to  the  plaintiff  as  their  landlord.  [BramnoelL 
In  the  judgment  of  Bullek,  J.,  in  Birch  v.  Wrighty  1  T.  R.  378,  387| 
it  is  said;  ^^  The  action  for  use  and  occupation  is  founded  on  oontract; 
and,  unless  there  were  a  contract  either  express  or  implied,  the  actios 
could  not  be  maintained."]  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.^  in  this  vacation  (Eebruary  25th),  delivered  the 
judgment  of  the  Court. 

In  this  case,  the  plaintiff  being  entitled  to  five  eighths,  and  <mc 

Richardson  to  three  eighths,  of  certain  copyhold  premises,  Richardson, 

by  lease  in  writing,  not  under  seal,  demised  them  to  the  defendants  is 

*1411  ^^  ^^^  name  for  one  year,  at  a  rent  payable  half  yearly,  and  under 

certain  terms  of  repairing.    Before  the  first  half  year's  *rent 
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lecatne  doe,  RicbardBon  anrreBdered  his  interaet  to  die  pkintii^  nf  ^Mdx 
the  defendants  had  notice,  and  afterwards  paid  the  half  year's  rent  to  «a 
agent  employed  both  by  Riehardaon  and  the  plaintiff. 

The  present  action  is  for  non-repair,  and  for  use  and  occnpation,  to 
recorer  the  last  half  year's  rent ;  and  a  yerdiot  was  fimnd  for  the 
defendants.  It  was  objected,  at  the  trial,  that  no  eridence  was  given  of 
tbe  existence  of  a  manor  of  which  the  premises  were  copyhold.  But 
sarrenders  purporting  to  be  copies  of  the  rolls  of  the  manor,  and  which 
▼ere  admitted  under  a  Judge's  order,  were  given  in  evidence,  and,  we 
diink,  were  abundant  evidence  on  that  point. 

With  regard  to  repairs,  it  was  objected  that  stat.  82  H.  8,  c*  84,  applies 
only  to  cases  of  demise  by  deed,  and  that  the  assignee  of  the  reversion 
cannot  sue  in  assumpsit  on  the  contract  made  by  the  assignor.  We  are 
entirely  of  this  opinion,  and  that  the  verdict  on  the  first  count  is  right. 
So  on  the  second  count,  which  is  on  an  implied  contract  to  repair  arising 
cot  of  the  relation  of  landlord  and  tenant.  No  sudi  implied  contract 
arises  where  the  tenant  holds  under  an  express  contract  which  provides 
for  the  very  matter.  Therefore,  the  verdict  on  the  second  count  is  alto 
right. 

The  count  for  use  and  occupation  requires  more  consideration.  No 
doubt  the  {daintiff  was  landlord  during  the  time  that  the  rent  in  question 
accrued,  and  when  it  became  due,  and  was  entitled  to  receive  it.  He 
might  have  distrained  for  it,  supposing  the  tenancy  to  have  continued ; 
or  he  might  have  brought  an  action  of  debt  for  it.  But  the  question  is, 
whether  an  action  of  assumpsit  will  lie,  in  which  he  states  that  the 
defendants  occupied  by  his  soferance  and  permission.  It  was  said  that 
a  new  tenancy  might  be  inferred  when  the  ^defendants  had  notice  r^^m^ 
of  the  surrender  to  the  paintiff ;  but  there  is  no  ground  whatever  ^ 
for  any  such  inference.  It  is  quite  plain  that  the  defendants  held  under 
die  lease  made  by  Richardson,  and  under  that  alone,  and  the  plaintiff 
could  not  have  prevented  them  from  so  holding.  The  permission  to 
occupy  emanated  from  Richardson,  the  grantor  of  the  lease,  and  was 
complete  when  the  lease  was  executed,  and  never  could  emanate  from 
the  person  who  subsequently  became  assignee  of  the  reversion ;  unless, 
indeed,  Richardson  having  granted  for  himself  and  his  assigns,  the  per- 
taission  of  any  person  who  might  become  assignee  of  the  reversion 
daring  the  lease  can  be  said  to  be  virtually  included,  so  that  the  occupa- 
tion became  in  point  of  law  permissive  on  the  part  of  the  assignee  aa 
aeon  as  his  interest  took  place.  We  think  that  this  is  the  right  view  of 
the  case,  and  that,  the  occupation  being  in  point  of  law  by  tbe  permi»- 
aion  of  the  plaintiff^  the  action  is  maintainable  in  its  present  form  bjr 
virtue  of  the  statute  11  G.  2,  c.  19,  «.  14.  In  most  of  the  cases 
referred  to  on  the  argument  the  tenancy  was  from  year  to  year.  It  is 
ebvions  that  the  assignee  of  the  reversion  has  then  the  power  of  deter- 
ini&iag  the  tenancy  by  notice ;  and,  if  he  refraina  from  so  doing,  tbe 
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occupation  may  well  be  said  to  be  by  his  pennission.  In  Lumletf  y. 
Modgsonj  16  East,  99,  the  tenancy  was  from  year  to  year,  and  a  notice 
to  quit  had  actually  been  given,  but  not  perseyered  in.  The  action  was 
for  a  year  and  a  half's  rent :  the  last  year's  rent  all  accrued  after  the 
expiration  of  the  notice  to  quit :  and  the  occupation  during  that  time 
was  clearly  by  the  permission  of  the  plaintiff;  the  first  half  year  not  so; 
and  the  same  question  might  have  arisen  as  in  the  present  case ;  bat  it 
*1J.^1  ^*®  ^^^  made.  In  *Morttmer  v.  Preedj/j  8  M.  &  W.  602,  the 
^  Court  felt  the  same  diflSculty  as  arises  here ;  but  the  point  was 
not  expressly  determined.  The  case  of  Buchworth  v.  Simpgan^  1  C.  M. 
k  R.  884,  S.  C.  5  Tyr.  844,  was  also  upon  a  tenancy  from  year  to  year: 
80  was  the  case  of  I)olby  y.  7Ze«,  11  A.  &  E.  885,  which  however  turned 
upon  the  defendant  being  estopped  by  his  own  acts  of  recognition.  No 
case  appears  yet  to  have  been  determined,  where,  an  absolute  lease  in 
writing,  not  under  seal,  for  a  fixed  term  of  years,  having  been  granted, 
and  the  landlord  having  assigned  his  reversion,  it  has  been  held  that  the 
assignee  can  maintain  an  action  of  assumpsit  for  use  and  occupation. 
We  are  however  of  opinion,  for  the  reasons  already  given,  that  he  can; 
and  we  think  that  the  direction  of  the  learned  Judge  on  this  part  of  the 
case  was  wrong,  though  right  as  to  the  question  of  repair. 

The  rule  must  be  absolute  for  a  new  trial.  Bule  ab8olute.(a) 

(a)  Reported  by  H.  Daviaon,  Esq. 
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\n  trespass  for  false  imprisonment,  it  appeared  that  plaintiiThad  been  given  in  charge  to  a  cod- 
stable  by  defehdant  without  warrant,  for  doing  malicious  injury  to  a  house.  Defendant  was 
attorney  to  the  owner  of  the  house,  and  alleged  that  he  had  acted  under  atat.  7  ^l  8  G.  4, 
c.  30, 88.  24,  28,  and  was  entitled  to  notice  of  action  under  sect.  41.  The  Judge  asked 
the  jury  whether  the  defendant  had  acted  bon&  fide,  and  on  their  answering  in  the  affinuR* 
tive,  nonsuited  the  plaintiff  for  want  of  notice. 

ffeldf  that  the  jury  should  have  been  asked  (with  reference  to  section  28,  which  enacts  that 
persons  found  offending  may  be  apprehended  without  warrant  *'by  the  owner  of  the  property 
injured,  or  his  servant,  or  any  person  authorised  by  him**)  not  only,  generally,  whether  the 
defendant  acted  bonft  fide,  but  whether  he  bad  a  reasonable  belief  that  he  was  the  owner's 
servant  or  had  his  authority. 

Trespass  for  assault  and  false  imprisonment.    Plea.    Not  guiltj  (by 
statute).     Issue  thereon. 

•1441  ^^  ^^®  ^^^^^'  before  Aldbrson,  B.,  at  the  Spring  assizes  *fof 
•^  Sussex,  1846,  the  defendant  justified  under  the  Malicious  Tres- 
pass Act,  7  &  8  G.  4,  c.  30,  which  (sect.  28)  enacts  that  any  person 
found  offending  against  the  act  ^'maj  be  immediately  apprehended 
without  a  warrant,  by  any  peace  oflBcer,  or  the  owner  of  the  property 
injured,  or  his  servant,  or  any  person  authorised  by  him,  and  forthwith 
taken  before  some  neighbouring  justice,"  &c.  The  plaintiff  bad  mort^ 
gaged  a  dwelling  house,  of  which  he  was  tenant  and  occupier,  to  one 
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Goodman ;  the  defendant  was  an  attorney  who  had  prepared  the  mort- 
gage; and  he  also  acted  generally  as  attorney  for  Goodman.  The- 
mortgage  money  being  dne  and  unpaid,  disputes  had  arisen  between 
Goodman  and  the  plaintiff;  and,  the  plaintiff  having  quitted  the  house 
for  a  few  days,  Goodman  had  forcibly  obtained  possession.  The  plain- 
tiff  some  time  afterwards  returned  with  workmen,  and  was  engaged  in 
palling  down  a  part  of  the  house,  for  the  purpose  of  completing  some 
alterations,  which  he  had  commenced  before  quitting  the  house,  when  the 
defendant  came  up  with  a  constable,  desired  the  plaintiff  to  desist,  and, 
on  his  refusing  to  do  so,  gave  him  into  custody.  The  defendant  claimed 
a  nonsuit,  because  no  notice  of  action  had  been  given,  as  required  by 
sect.  41.  The  plaintiff  in  answer  relied  on  the  proviso,  in  sect.  24, 
'^  that  nothing  herein  contained  shall  extend  to  any  case  where  the  party 
trespassing  acted  under  a  fair  and  reasonable  supposition  that  he  had  a 
right  to  do  the  act  complained  of,"  and  also  contended  that  the  defend- 
ant had  not  brought  himself  within  sect.  28,  as  owner,  servant,  or  person 
authorised  by  the  owner.  The  learned  Judge  asked  the  jury  whether 
the  defendant,  in  directing  the  apprehension  of  the  plaintiff,  had  acted 
*boDfi  fide  or  not,  and,  on  the  jury  answering  that  the  defendant  ri^-tA^ 
had  acted  bonfi  fide,  nonsuited  the  plaintiff.  Jf.  ChamberSy  in 
Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds, 
that  the  defendant  was  not  entitled  to  notice  of  action,  inasmuch  as  the 
plaintiff  was  protected  by  the  proviso  of  sect.  24,  and  that  the  defend- 
ant neither  was  a  person  authorised  by  the  act  to  direct  the  plaintiff's 
apprehension  without  warrant,  nor  had  any  reasonable  ground  for  believing 
that  he  was  so  authorised. 

Creaty  now  showed  cause.(a)  The  fact  of  the  plaintiff  acting  ^^  under 
a  fair  and  reasonable  supposition  that  he  had  a  right  to  do  the  act  com- 
plamed  of"  is  immaterial ;  for  the  defendant  would  be  entitled  to  notice 
of  action  if  he  bon&  fide  believed  that  the  plaintiff  did  not  act  under  such 
supposition.  [Lord  Denman,  C.  J.  That  point  may  be  passed  over 
for  the  present :  the  bona  fides  of  the  plaintiff  would  be  material  by  way 
of  answer  to  the  charge  before  the  magistrate ;  but  it  is  difficult  to  under- 
stand how  the  party  making  the  charge  would  therefore  have  no  right 
to  notice  of  action.]  The  next  objection  is  that  the  arrest  was  unautho- 
rised, as  the  defendant  was  not  '^  the  owner  of  the  property  injured,'* 
nor  ^'his  servant,"  nor  a  ^'person  authorised"  by  the  owner,  within  sect. 
28.  But  the  defendant  had  acted  as  attorney  for  the  owner  in  the  mort- 
gage transaction,  and  was  also  his  attorney  at  the  time  in  question :  and 
Cann  v.  Clippertorij  10  A.  &  E.  582,  is  decisive  to  show  that  an  attorney 
maj  direct  such  an  arrest.  And,  whether  or  not  the  defendant  was  ser- 
vant to  or  ^authorised  by  the  owner,  the  defendant  was  entitled  rt-tAQ 
to  notice  if  he  believed  himself  to  be  within  the  act,  and  had 
reasonable  ground  for  so  believing.    (He  was  then  stopped  by  the  Court) 

^  Bcfinre  Lord  VuMUkM,  C.  J.,  Pattuok  and  Wiabtmav  Ji. 
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M.  Chaw^em^  eoniriL  Vir^  to  jmtifj  the  apprehension  without  war- 
rant, it  was  neceflsary  for  the  defendant  to  show  that  an  offence  within 
the  aet  wae  eomnitted ;  and'  also  that  the  offender  was  not  within  the 
proriso  of  seet.  24^  Secondly,  the  defendant  was  not  servant  of  the 
owner.  The  word  '*  servant,"  in  sect.  28  of  the  statute,  is  used  in  the 
ordinary  sense,  and  would  comprehend  the  domestic  and  farm  servants 
of  the  owner,  hut  not  his  attorney.  Nor  was  the  defendant  a  '^  person 
authorised"  by  the  owner.  All  that  appeared  was,  that  the  defendant 
bad  acted  as  attorney  for  Goodman  on  the  occasion  of  the  mortgage,  and 
that  aboirt  the  time  in  question  he  was  also  Gtx>dman's  attorney,  that  is 
an  attorney  whom  Goodman  was  in  the  habit  of  employing  when  he 
happened  to  require  legal  assistance.  No  general  authority  to  the  de- 
fendant to  manage  and  look  after  the  property  was  proved,  even  if 
such  general  authority  would  be  sufficient.  By  sect.  9  of  stat.  5  & 
6  W.  4,  c.  69^  which  imj)Oses  penalties  for  cruelty  to  horses,  any 
peace  officer,  or  the  owner  of  the  animal  ill  treated,  may,  upon  view 
or  informatioii  of  the  offence,  apprehend  the  offender  without  warrant : 
und,  by  sect.  19,  in  all  actions  for  any  thing  done  in  pursuance  of 
that  act  notice  of  action  is  necessary.  In  HopkvM  v.  Crowey  4  A.  &  E. 
774,  it  was  held  that  the  defendant,  who  was  not  the  owner  of  a  horse, 
which  bad  been  ill  treated,  but  merely  the  son  of  the  owner,  and  had 
y^^Yi  "^ftpprehended  the  plaintiff  without  warrant,  was  not  entitled  to 
^  notice,  although  he  intended  bon&  fide  to  act  under  the  statute. 
Edge  v.  Parker^  8  B.  ft  C.  697,  which  was  an  action  against  the 
assignee  of  a  bankrupt  for  entering  the  house  of  a  third  person  to  seise 
the  bankrupt's  property,  is  also  an  authority  showing  that  the  mere 
bon&  fide  intentien  to  act  in  pursuance  of  a  statute  will  not  entitle  a 
person  to  notice  of  action.  Here  it  was  not  left  to  the  jury  to  say 
whether  the*  defendant  had  Goodman's  authority.  Persons  filling  a 
specified  character  are  entitled  by  stat.  7  &  8  G.  4,  c.  30,'  to  apprehend 
without  warrant;  a  person  filling  the  specified  character  may  be  entitled 
to  notice,  if  he  has  acted  bon&  fide,  notwithstanding  his  excess  or  mis- 
take ;  but  no  other  person  is  so  entitled.  [Wiqhtmak,  J.  Suppose  it 
were  necessary  to  plead  that  the  defendant  was  entitled  to  notice,  and 
that  none  had  been  given,  how  would  the  defendant  have  pleaded  so  as 
to  show  that  he  ought  to  have  had  notice  ?  Oreastf.  He  might  have 
pleaded  that  Goodman  was  owner,  and  that  he  himself  was  his  servant 
or  authorised  by  him,  or  that  he  reasonably  believed  Goodman  to  be  the 
owner,  and  himself  to  be  his  servant  or  authorised  by  him.  In  Hughes  v. 
Bueklandy  15  M.  k  W.  846,  where  defendants,  as  the  servants  of  a  per- 
son having  a  several  fishery,  apprehended  the  plaintiff,  who  was  fishing 
beyond  the  limits  of  the  fishery,  they  were  held  entitled  to  notice  nnder 
stat.  7  &  8  G.  4,  c.  29,  ss.  85,  68,  because  they  reasonably  believed 
that  the  place  in  question  was  within  the  fishery.]  It  would  be  a  dan- 
gerous doctrine  that  proteetion  given  by  statute  to  a  definite  class  of 
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penoas  will  extend  to  any  omt  *who  mmj  he  tkongbt  to  haTe  •243*1 
MMOoaUj  briieTed  hiniMlf  withis  tkat  elaae.  In  Sfighe$  ▼. 
Bucklandy  the  drfendants  filled  the  statutory  character  to  which  the 
laihoritj  was  mtmated,  and  merely  made  a  mistake  of  place.  The  jury 
here  were  not  even  aaked  whether  the  defendant  reasonably  belieyed 
Umself  to  haye  been  authorised  by  Gtoodman  ;(a)  and  surely  the  de* 
fendant  eonld  not  be  entitled  to  notice  unless  he  acted  on  a  reasonable 
belief  of  his  authority.  A  person  may  bonft  fide»  but  without  any  reason, 
belieye  himself  to  be  a  magistrate  authorised  to  exercise  a  particular 
jurisdiction ;  but  his  bona  fides  will  not  entitle  him  to  notice  of  action. 

Crea9tf*  Whether  or  not  a  person  has  reasonable  ground  for  sop* 
posing  a  case  to  come  under  a  statutory  authority  with  which  he  is 
inrested  may  be  a  question  for  the  Judge,  as  probable  cause  has  been 
held  to  be  in  an  action  for  indicting  maliciously  and  without  probabla 
eanse ;  Panten  t.  WiUian»^  2  Q.  B.  169.  But  it  has  been  frequently 
keld  that  bona  fides  is  all  that  it  is  necessary  for  a  jury  to  find,  in  order 
to  entitle  a  defendant  to  notice  of  action ;  JRudd  y.  Scott,  2  Scott,  N.  B« 
631;  Seed  r.  ComneadoWj  6  A.  &  E.  661 ;  Wedge  y.  Berkeley,  6  A.  & 
£.  663.(ft)  Our  adv.  tmtt. 

Lord  Denhan,  C.  J.,^  on  a  subsequent  day  in  this  vacation  (February 
25th),  delivered  the  judgment  of  the  Court. 

*Tlus  was  an  action  for  assault  and  false  imprisonment.  The  p^^^Q 
defence  was  on  stat.  7  &  8  G.  4,  c.  80,  sects.  24  and  28.  The  1^ 
pkiutiff  had  been  taken  into  custody  by  the  defendant's  order  as  a  wilful 
a&d  malicious  trespasser  to  the  house  of  which  he  himself  was  tenant. 
Tbe  defendant  was  attorney  for  the  mortgagee  of  the  house ;  and,  seeing 
the  plaintiff  mounted  on  a  ladder,  and  proceeding  to  take  off  the  roof, 
bad  called  on  a  policeman  to  arrest  and  take  him  before  a  justice  of  the 
peace,  who  dismissed  the  charge.  When  the  plaintiff  had  closed  his  case, 
the  defendant  claimed  a  nonsuit,  for  want  of  previous  notice  of  action. 
The  learned  Judge  took  the  opinion  of  the  jury  whether  the  defendant 
leted  bon&  fide  in  apprehending  the  plaintiff  or  whether  the  charge  was 
oofeurable;  and,  on  their  finding  that  he  acted  bon&  fide,  directed  a 
nsBsoit.  We  granted  a  rule  to  show  cause  why  the  nonsuit  should  not 
be  set  aside,  and  the  case  go  down  again  to  trial. 

The  4l8t  section,  ^'  for  the  protection  of  persons  acting  in  the  execo*- 
tbn  of  this  act,"  requires  ^  notice  in  writing  of  such  action,  and  of  the 
cause  thereof,  one  calendar  month  at  least  before  the  commencement  of 
the  action."  The  defendant,  however,  is  said  not  to  be  a  party  who  was 
•Gting  in  the  execution  of  the  act,  because  he  was  neither  the  owner  of 
the  house,  nor  the  owner's  servant,  nor  acting  by  the  owner's  authority 
itt  arresting  the  plaintiff;  good  reasons,  nndoubtediy,  for  holding,  that 
» party  so  arresting  could  not  justify  under  the  act,  but  not  necessarily 

{a)  See  ffazeldin^  ▼.  Qnme,  3  Q.  B.  997,  1007. 

(6)  See  the  judgmeotB  in  Cann  r.  Clipperton,  10  A.  &  E.  582,  588,  589. 
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safficient  for  dispensing  with  that  notice  which  is  requisite  for  the  pro- 
tection of  those  who  assume  to  carry  it  into  execution.  Thus  in  Cann 
♦1  f\(M  *^*  Cltppertonj  10  A.  &  E.  582,  where  an  attorney  had  directed 
•^  the  apprehension  of  persons  injuring  the  property  of  his  client, 
the  jury  having  found  that  the  defendant  acted  as  the  owner's  servant, 
and  bonfi  fide  on  the  belief  that  this  proceeding  was  warranted  by  the 
statute,  the  Judge  reserved  leave  to  move  for  a  nonsuit,  no  notice  having 
been  given ;  and  this  Court  held  the  defendant  to  be  entitled  to  one.  That 
case  is  very  like  the  present  in  its  circumstances.  Again,  the  Court  of 
Exchequer  held  the  servant  of  the  owner  of  a  fishery  to  be  entitled  to 
notice,  where  he  had  arrested  the  plaintiff,  though  not  trespassing  within 
the  limits  of  the  fishery,  and  therefore  wholly  beyond  the  jurisdiction, 
when  it  appeared  that  he  bonfi  fide  believed  the  plaintiff  to  have  been 
within  it.(a)  In  a  former  case,  of  Bopkina  v.  Orotoej  4  A.  &  E.  774, 1 
refused  to  ask  the  jury  whether  the  defendant  had  acted  bon&  fide,  inas- 
much as  he  filled  no  one  of  the  characters  empowered  by  the  act  then  in 
question  to  take  parties  into  custody. 

And  these  cases  seem  to  draw  the  distinction,  which  has  frequently 
been  pointed  out,  that  a  general  persuasion  that  the  defendant  had  the 
power  he  claimed  to  exercise  will  not  entitle  him  to  notice ;  but  a  mis- 
taken opinion  on  any  of  the  facts  which  must  exist  to  give  him  that 
power  will  not  deprive  him  of  the  right  to  notice.  Thus,  in  Cann  v. 
Clippertony  the  defendant  was  found  to  have  acted  as  his  client's  servant, 
and  to  have  acted  bon&  fide ;  'and  in  Hopkins  v.  Orowej  the  defendant 
could  not  have  supposed  himself  to  be  the  owner  of  the  horse,  and  the 
act  did  not  give  any  power  to  the  servant  of  the  owner  to  arrest.  Bat 
j^^^-  in  the  •present  case  the  jury  were  asked  whether  the  defendant 
-■  acted  bon&  fide,  or  whether,  on  the  other  hand,  his  proceeding 
was  malicious  and  colourable,  no  question  having  been  put  to  them  as  to 
his  being  the  servant  of  or  having  the  authority  from  the  mortgagee,  or 
reasonably  believing  himself  to  be  in  either  of  those  positions.  Now,  if 
this  were  held  sufficient,  the  numerous  cases  in  which  the  courts  have 
required  that  the  defendant's  belief  should  be  not  only  real,  but  reason- 
able, must  be  overruled.  And  general  bona  fides,  or  rather  the  absence 
of  proof  of  mala  fides,  would  mischievously  lessen  the  obligation  which 
parties,  invading  the  rights  of  others,  are  under  to  use  caution  in  their 
proceedings.  We  have  on  several  occasions  expressed  our  opinion  that  it 
was  necessary  for  defendants  to  show,  not  merely  that  vague  opinion 
of  their  own  power,  but  a  reasonable  conviction  that  they  were  enforcing 
the  specific  provisions  of  the  law  in  committing  the  grievance  com- 
plained of. 

We  think  that  the  question  was  left  to  the  jury  imperfectly;  that 
they  should  have  been  asked,  not  only  as  to  the  bona  fides  of  the  defend- 

(a)  Hughet  T.  BueUand,  15  M.  6t,  W.  346. 
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aot,  bat  83  to  his  reMonable  belief  that  he  was  serrant  of  or  had  the 
iathority  of  the  mortgagee. 
The  ride  for  a  new  trial  most  be  made  absolute.    Bole  abBolate.(a) 

(a)  Reported  by  H.  Davison,  Eeq. 


•SOPHIA  DE  MEDINA  v.  GROVE,  WEYMOUTH,  and  r*. «« 

RIGHT.  L  lo-* 

THE  SAME  V.  GROVE. 

No  aedon  lies  i^ott  an  ezeeation  creditor  or  hie  attorney  for  iaaning  a  fi.  fa.  indoried  to  levy 
the  whole  ernn  reeovered  by  a  judgment  which,  to  the  knowledge  of  both,  hea  been  partly 
ittia6ed  by  paymenta,  nnleea  malice  and  want  of  probable  caoae  be  alleged  in  the  declaration, 
■nd  proved. 

Money  levied  by  a  regnltf  execution,  under  a  judgment  valid  on  the  face  of  it,  cannot  be 
recovered  back  in  an  action  for  money  had  and  received  on  the  ground  that  judgment  waa 
flgned,  or  execution  isaned,  fraudulently,  for  the  whole  aum  named  in  the  judgment,  when 
part  had  been  already  paid. 

The  remedy,  in  caae  of  auch  fraud,  ia  by  motion  to  the  Court  in  which  the  action  wea  brought, 
to  set  aside  the  jodgraont  or  the  execution. 


Ik  De  Medina  t.  Qrwe  and  Other$j  the  action  was  on  the  case.  The 
first  count  alleged  that,  before  the  committing,  &c.,  to  wit,  on  8d  Octo- 
ber, 1842,  one  Patrick  Strachan  recovered  a  judgment,  in  the  Common 
Pleas,  against  plaintiff  for  1060Z.  10#.,  for  breaches  of  certain  cove- 
nants :  that  afterwards,  and  before  the  payment  next  after  mentioned, 
aU  the  right,  title,  &c.,  of  Strachan  in  and  to  the  said  judgment,  and  the 
money  due  and  payable  by  virtue  thereof,  and  all  the  benefit,  &c., 
thereof,  by  assignment  thereof  theretofore  made  by  Strachan,  came  to 
and  vested  in  defendant  Grove,  who  then,  and  from  thence  until  and  at 
the  time  of  the  committing,  &c.,  became  and  was  entitled  to  the  said 
damages.  That,  before  the  time  of  committing,  &c.,  divers  large  soma 
of  money,  amounting,  to  wit,  to  lOOOZ.,  had  been  paid  to  and  received 
by  Grrove,  by  and  on  behalf  of  plaintiff,  on  account  and  in  part  satisfac- 
tion of  the  stfid  damages ;  all  which  defendants  Weymouth  and  Righy, 
at  the  time  of  the  committing,  &c.,  well  knew.  That,  before  and  at  the 
time  of  the  committing,  &c.,  the  last  mentioned  defendants  carried  on 
the  business  of  attorneys  in  copartnership,  and,  as  such  attorneys,  they, 
acting  for  and  on  behalf  of  Grove,  caused  to  be  issued  out  of  the 
^iaid  Court,  upon  and  for  having  satisfaction  of  said  judgment,  r^^^^o 
a  certain  writ,  &c.  (describing  a  ca.  sa.  against  plaintiff,  directed  ^ 
to  the  sheriff  of  Middlesex),  to  satisfy  Strachan  the  said  sum  of  10602. 
10«.,  so,  as  aforesaid,  recovered,  with  interest,  &c.  Tet  defendants,  well 
knowing  the  premises,  but  intending  to  injure,  &c.,  the  plaintiff,  after- 
wards,  to  wit,  *'on  8th  March,  1843,  wrongfully  and  injuriously  caused 
Uie  said  writ  to  be  indorsed*'  with  a  direction  to  the  sheriff  to  levy  the 
whole  of  said  sum  of  1060Z.  10#.,  and  interest  as  aforesaid,  and  then 
^  wrongfully  and  injuriously  caused"  the  said  writ,  so  indorsed,  to  be 
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Mirered  to  the  stid  sheriff  to  be  ezeeated ;  and  ^'  wrong&llj  and' 
iDJariously  caused*'  plaintiff  to  be,  and  plaintiff  was  afterwards^  to  wily 
on,  &a,  under  and  by  yirtue  of  the  said  writ,  taken  and  imprisoned  by 
the  said  sheriff  for  a  long  space  of  time,  to  wit,  one  day,  and  until  plain- 
tiff executed  and  delivered,  and  plamtiff  was,  by  force  and  duress  of 
such  imprisonment,  afterwairds,  to  wit,  on,  &c.,  forced  and  obliged  to, 
and  did  then,  execute  and  deliver  to  defendants  certain  securities,  to 
#it,  a  certain  warrant  of  attorney,  Ac,  described  in  the  count  to  be 
given  on  behalf  of  plaintiff  and  one  Henry  Augustus  De  Medina,  to  con- 
fess judgment  for  21642.  and  costs,  at  the  suit  of  Grove,  with  a  defeas- 
ance declaring  it  to  be  given  to  secure  to  Grove  1081/.  14«.  2(i,  for 
which  sum,  with  interest,  costs,  &c..  Grove  if  he  entered  up  judgment 
might  sue  out  execution :  and  also  a  memorandum  of  agreement,  whereby 
^e  plaintiff  and  H.  A.  De  M.  agreed  to,  and  did  thereby,  charge  all  and 
every  their  respective  interests,  &c.,  of  and  in  certain  leasehold  mes* 
^uages,  &c.,  with  the  payment  of  the  said  1081/.  149.  2d.y  and  interest, 
»1  ^1  ^^*'  ^^^  whereby  plaintiff  and  H.  A.  De  M.  did  also  agree  to  *exe> 
-*  cute  a  good  and  valid  mortgage  to  Grove  of  the  said  leasehold 
ttiessuages,  &c.,  for  securing  the  aforesaid  sum  and  interest,  &c. : 
Whereas,  in  truth  and  in  fact,  there  was  not,  either  at  the  time  of  such 
indorsement,  delivery  or  taking  as  aforesaid,  or  at  the  time  of  executing 
and  delivering  such  warrant  of  attorney  as  aforesaid,  due  and  owing, 
upon  and  by  virtue  of  such  judgment,  the  said  sum  of  1060/.  lOg. ;  bat, 
•n  the  contrary  thereof,  the  amount  due  and  owing  at  the  respective 
times  aforesaid,  upon  and  by  virtue  of  the  said  judgment,  was  much,  to 
wit,  500/.,  less  than  the  said  sum  of  1060/.  10s. :  all  which,  ke. ;  ave^ 
Sient  of  knowledge  by  defendants. 

2d  count.  That  Grove,  before  the  committing,  &o.,  had  entered  np 
judgment  in  the  Queen's  Bench  against  plaintiff  and  one  H.  A.  De 
Medina,  upon  a  warrant  of  attorney  theretofore  given  and  executed  by 
plaintiff  and  H.  A.  De  M.,  for  securing  to  Grove  payment  of  a  certain  sum, 
to  wit,  1081/.  14e.  2d.,  and  interest  at  5  per  cent.  That,  before  the  conh 
sitting,  &c.,  divers  large  sums  of  money,  amounting  to,  &c.,  to  wit,  10801, 
had  been  paid  by  and  on  behalf  of  plaintiff  to,  and  been  received  by. 
Grove  on  account  and  in  part  satisfaction  of  the  debt  so  secured  as  afore- 
said :  all  which,  &c. ;  averment  of  knowledge  by  defendants  Weymouth 
and  Righy.  That,  before  the  committing,  &c.,  to  wit,  on,  &c.,  defend- 
ants, then  being  in  copartnership  as  in  the  first  count  mentioned,  as,  and 
then  being  and  acting  as,  the  attorneys  of  Grove  in  that  behalf,  caused 
to  be  issued  out  of  and  under  the  seal  of  the  said  Court,  founded  upon, 
a&d  for  having  satisfaction  of,  the  said  judgment,  a  writ  of  fi.  fa.,  directed 
lo  the  sheriff  of  Middlesex,  &c. :  the  count  then  described  the  fi.  fa.,  as 
^t{fr\  oommanding  to  be  *made  from  the  goods  of  plaintiff  and  H. 
^  A.  De  M.  a  debt  of  2164/.  lately  recovered  on  the  judgment  in 
Ibis  count  mentioned,  and  8/.  10s.  for  his  damagesy  costSi  &e. :  Yet 
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defendants,  well  knowing,  fte.,  bat  eontriTing,  fte.  (as  in  the  Ist  connt), 
ifterwards,  to  wit,  on,  &o.,  **  wrongfully  and  injuriously  caused'*  to  be 
indorsed  on  the  said  writ  a  direction  to  the  said  sheriff  to  levy  8207., 
besides  poundage,  ^,  and  then  ^wrongfully  and  injuriously  caused*'  the 
8tid  writ,  so  indorsed,  Itc.,  to  be  delivered  to  the  said  sheriff,  ftc,  and 
^'wrongfully  and  injuriously  caused"  the  SMd  sheriff  to,  and  the  said 
sheriff  did  tlien,  to  wit,  November  28d,  1848,  take  and  seise,  under  and 
bj  virtue  of  the  said  writ  and  in  pursuance  of  said  direction,  goods  of 
piiiDtiff,  of  great  value,  to  wit,  of  the  valne  of  all  the  moneys  so  indorsed 
sad  directed  to  be  levied  as  aforesaid,  and  kept  and  detained  the  same 
under  and  by  virtue  of  the  said  writ  until  plaintiff  afterwards,  to  wit, 
on,  ftc,  paid,  and  plaintiff  on,  &c.,  was  by  reason  of  the  premises  forced 
sad  obliged  to,  and  did  then,  pay,  to  the  said  sheriff  the  said  sum  of 
3S0{.,  besidea  the  costs,  &c.,  so  indorsed,  fcc. :  whereas,  in  truth  and  in 
fact,  there  was  not,  either  at  the  time  of  such  indorsement,  deliver^, 
seizing  or  payment  as  aforesaid,  due,  ftc,  to  Orove,  upon  and  by  virtue 
of  the  said  judgment  the  said  sum  of  3202. :  and  that,  in  truth  and  in 
fact,  the  sum  fairly  due,  &c.,  to  Grove,  at  the  several  times  aforesaid, 
npon  and  by  virtue  of  the  said  judgment,  was  much  less,  to  wit,  by 
3191.,  than  the  aaid  sum  of  8202. ;  all  which,  &c.-;  averring  knowledge 
bj  defendants. 
Pleas  by  Ghrove. 

1.  To  both  the  counts.    Not  guilty. 
To  the  first  count. 

2.  That  the  sums  of  money  therein  mentioned  had  *not  been  r^ci  eg 
paid  to  or  received  by  Qrove  on  behalf  of  plaintiff,  on  account  or 

m  part  satisfaction  of  the  damages,  ftc,  in  manner,  &c.  8.  That  plain- 
tiff was  not,  by  force  or  duress  of  such  imprisonment,  forced  or  obliged 
to,  nor  did  he,  execute  or  deliver  to  Grove  the  said  securities,  &c.,  in 
manner,  &c.  4.  That  the  amount  due  and  owing  at  the  respective 
times  mentioned,  upon  and  by  virtue  of  the  judgment,  was  not  less  than 
1060L  10#.,  in  manner,  fcc.  5.  That  Grove  did  not,  at  the  respective 
times  when,  &c.,  know  that  the  amount  due  and  owing  upon  and  by 
nrtne  of  the  judgment  was  much  less  than  10602. 10s.,  in  manner,  Itc. 

To  the  second  count. 

6.  That  the  sums  of  money  mentioned  had  not  been  paid  by  or  on 
Ichalf  of  plaintiff  to,  or  received  by,  Grove  on  account  or  in  part  satis- 
betion  of  the  debt  so  secured  as  in  the  second  count  mentioned,  in  man- 
ner, ftc.  7.  That  the  sum  fairly  due  and  payable  to  Grove  at  the 
fleveral  times,  &c.,  upon  and  by  virtue  of  the  judgment  in  the  second 
eonnt  mentioned,  was  not  less  than  8202.,  in  manner,  ftc.  8.  That 
6rove  did  not  know  that  the  sum  fahrly  due  and  payable  to  him  at  the 
teveral  times  when,  &c.,  upon  and  by  virtue  of  the  judgment  in  the 
second  count  mentioned,  was  much  less  than  8202.,  in  mann«*,  &c. 

All  the  pleas  concluded  to  the  country.    Issues  were  joined  thereon. 
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The  defendants  Weymonth  and  Righy  pleaded  jointly  eight  pleas  eat* 
responding  to  the  eight  pleas  pleaded  by  Grove  :(a)  on  which  aJbo  issues 
were  taken. 

*1571  *^^  ^^^  ^^^'  before  WiohtmaNi  J.,  at  the  sittings  at  West- 
minster after  Trinity  term,  1844,  a  verdict  was  found,  upon  the 
evidence  stated  in  the  judgment  of  the  Court  of  Queen's  Bench,  post,  p. 
166,  for  the  plaintiff  on  all  the  issues  as  against  the  defendants  Grove 
and  Weymouth,  damages  on  the  Ist  count  200Z.,  on  the  2d  count  502. ; 
for  the  defendant  Bighy  on  the  issues  joined  on  his  first,  fifth  and  eighth 
pleas,  and  for  the  plaintiff  on  all  the  other  issues  as  against  defendant 
Righy.  Leave  was  reserved  to  move  to  enter  a  verdict  as  after  men- 
tioned. 

In  Michaelmas  term,  1844,  on  the  respective  motions  of  Watson  on 
behalf  of  the  defendant  Grove,  and  of  Orowder  on  behalf  of  the  defendant 
Weymouth,  rules  nisi  were  granted  for  entering  a  verdict  for  both  of 
those  defendants,  on  the  issues  after  mentioned  (p.  166),  or  for  reducing 
the  verdict  to  nominal  damages,  or  for  a  new  trial,  or  to  arrest  the 
judgment. 

In  Michaelmas  term  (November  4th)  1845,(6)  Shee^  Serjt.,  and  Lush 
showed  cause  against  the  rules,  which  were  supported  by  Crowder  and 
Corrie  on  behalf  of  the  defendant  Weymouth,  and  by  W<xt$on  and  Butt 
on  behalf  of  the  defendant  Grove.  The  arguments,  so  far  aa  they  relate 
to  the  legal  point  decided,  will  sufficiently  appear  from  the  judgment  in 
this  Court,  and  from  the  proceedings  in  the  Court  of  Exchequer  Chamber. 

Cur.  adv.  tmU. 

In  De  Medina  v.  Grove,  the  plaintiff  sought  to  recover  back  from 
Grove  the  excess  of  the  sum  levied  by  the  sheriff  over  the  amount  actnally 
unsatisfied  at  the  time  of  the  execution.  The  declaration  was  in  assumpsit 
*1  ^f^l  *^^^  money  had  and  received.  Plea :  Non  assumpsit.  Particular 
•*  of  demand,  claiming  3242.  Is.  5<2.,  being  part  of  a  sum  of  825/.  li- 
which  defendant  obtained  from  plaintiff  by  means  of  an  execution  issued 
by  him  on  November  23d,  1843.  The  pleadings  in  De  Medina  v.  Orove 
(md  Others  (ant^,  p.  152),  and  the  judgment  of  this  Court  (p.  166,  post), 
make  any  further  detail  of  the  facts  unnecessary.  On  the  trial,  before 
Lord  Denman,  C.  J.,  at  the  sittings  in  London  after  Hilary  term,  1845, 
the  plaintiff  obtained  a  verdict  for  324/. ;  but  leave  was  given  to  mcve 
for  a  nonsuit.  Watson,  in  Easter  term,  1845,  obtained  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered,  on  the  ground  (taken  at  the 
trial)  that  an  action  for  money  had  and  received  did  not  lie,  the  judg- 
ment being  conclusive  between  the  parties ;  or  why,  if  the  verdict  pro- 
ceeded on  a  supposition  of  fraud  practised  on  the  plaintiff,  a  new  trial 
should  not  be  had,  inasmuch  as  the  verdict  on  this  point  (as  well  as  in 

(a)  Their  5th  mnd  8th  pleu  averred  that  Weymoath  and  Righy  did  not  know  that  the  smt 
due,  &c.,  was  leaa,  Slc. 
(6)  Before  Lord  DEirMiff,  C.  J.,  Williams,  Colsridob  and  Wiostmav,  Js. 
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otber  respects)  was  against  the  evidence,  no  fraud  having  been  proved. 
In  Michaelmas  term  (November  10th),  1845,(a) 

Sheej  Serjt,  and  F.  V.  Lee  (with  whom  was  Allen^  Serjt.)  showed  cause, 
l^rst :  it  is  contended,  on  the  other  side,  that,  assuming  Mo%e9  v.  Macfer- 
fon,  2  Burr.  1005,  S.  C.  1  W.  Bl.  219,  to  be  an  authority  for  an 
action  of  this  kind  where  the  recovery  against  the  plaintiff  has  been 
obtained  by  means  of  a  fraud,  the  evidence  here  did  not  sufficiently 
establish  fraud.  But  there  was  proof  from  which  a  concerted  scheme 
of  fraud  might  be  inferred.  Edwards  v.  BaUs^  7  Man.  k  G.  590,  which 
may  be  cited  as  showing  that  the  remedy,  if  due,  can  be  *given  r^i  50 
only  by  a  Court  of  equity,  does  not  apply  to  such  a  case. 
Secondly,  it  will  be  urged,  as  ground  for  a  nonsuit,  that,  even  if  fraud 
iras  proved,  money  paid  under  legal  process  cannot  be  sued  for  as  money 
had  and  received ;  especially  where  the  recovery  was  under  a  judgment 
irhich  has  not  been  set  aside :  and  reliance  will  be  placed  on  the  dictum 
of  Lord  Kbntok  in  Marriott  v.  EamptaUy  7  T.  E.  269,(J)  that  "after 
a  recovery  by  process  of  law  there  must  be  an  end  of  litigation,  other- 
irise  there  would  be  no  security  for  any  person."  But  that  case  was 
explained  in  The  Duke  de  Cadaval  v.  CoUvm^  4  A.  &  E.  858 :  and  the 
Court  there  held  that,  where  there  has  been  a  mere  extortion  under 
colour  of  legal  process,  the  money  paid  to  get  rid  of  such  pressure  may 
be  recovered  as  money  had  and  received.  Patteson,  J.,  said :  "  The 
jury"  "  concluded  that  the  defendant  know  that  the  debt  did  not  exist, 
and  that  he  used  the  process  colourably.  To  say  that  money  obtained 
by  such  extortion  cannot  be  recovered  back,  would  be  monstrous."  There- 
fore the  rule  laid  down  by  Lord  EsinroN  is  subject  to  one  exception  at 
least.  And  in  Milne$  v.  JDuncanj  6  B.  &  C.  671,  and  Hamlet  v.  Richard- 
ion,  9  Bing.  644,  though  the  general  rule  was  recognised,  Holkoyd,  J., 
and  TiNDAL,  C.  J.,  laid  stress  upon  the  absence  of  fraud  as  essential  to 
a  defence  under  it.  Itobeon  v.  JSatoUj  1  T.  R.  62,  is,  in  principle,  like 
this  case.  There,  an  attorney,  employed  without  the  plaintiff's  authority, 
sued  for  a  sum  of  money  due  to  the  plaintiff;  the  debtor  paid  the  money 
into  Court,  and  the  attorney  took  it  out :  and  it  was  held  that  this  reco- 
very did  not  bar  the  plaintiff  from  suing  the  debtor  '*'for  the  sum 
paid ;  but  that  the  attorney  was  liable  to  the  defendant.  It  will 
be  urged  here  that  the  former  judgment  was  between  the  very  persons 
^ho  are  parties  to  the  present  action :  but,  in  the  proceedings  which  led 
to  that  judgment,  Grove  and  Strachan  are  so  linked  together  that  the 
recovery,  though  in  Grove's  name,  may  be  treated  as  Strachan's.  It 
may  also  be  suggested  that  in  The  Duke  de  Cadaval  v.  CottinSy  the  pro- 
ceeding against  the  plaintiff  had  gone  no  farther  than  mesne  process :  but 
that  can  make  no  difference,  if  the  principle  is  recognised  that  money 
recovered  by  legal  process  may  be  sued  for  as  money  had  and  received 

(a)  Before  Lord  DsiriiAit,  C.  J.,  Coliridoi,  Wixxum  and  Wiohtmjlh,  Js. 
(i)  8.  C.  at  Nisi  Priiis»  2  Etp.  N.  P.  C.  546, 
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when  the  proceedings  hare  been  merely  frandnlent.  In  this  case  th^ 
whole  was  a  nnllitj :  the  reooyery  was  in  tne  name  of  a  person  not  the 
real  party  to  the  suit ;  the  proceedings  did  not  appear  to  have  rec^ved 
his  sanction ;  and  there  was  no  actual  decision  of  a  competent  courts  the 
judgment  being  on  a  warrant  of  attorney.  That  instrument  itself  was 
Yoid,  as  being  given  under  duress,  and  therefore  money  recovered  under 
it  cannot  be  retained ;  Pitt  y.  Coomei^  2  A.  ft  E.  459.  [Wiqhtbcan,  J. 
The  fraud  you  allege  might  have  been  cause  for  setting  the  proceedingpi 
aside :  but  can  you,  on  the  grounds  you  state,  call  in  question  by  a 
collateral  suit  proceedings  on  which  a  judgment  has  been  recorded  ?]| 
Setting  these  aside  might  be  a  remedy,  but  is  not  the  only  one. 
An  inquiry  by  affidavit  would  not  be  the  most  effectual  in  such  a 
case.  And,  if  it  is  admitted  that  the  proceedings  might  be  set  aside 
on  motion,  the  judgment  cannot  be  conclusive.  But  fraud  makes 
the  proceedings  void  to  all  intents.  It  is  true  that  this  doctrine  seems  to 
*1^11  *^^  qualified  by  Prudham  y.  PhiUip$j{a)  where,  in  answer  to 

^  evidence  of  the  defendant's  marriage,  the  plaintiff  at  nisi  prius 
showed  a  sentence  of  the  Ecclesiastical  Court  annulling  the  marriage ; 
and  it  became  a  question  whether  the  defendant  might  prove  that  the 
sentence  was  obtained  by  fraud :  but  Willbs,  C.  J.,  held  that  a  person 
who  was  party  to  a  judgment  could  not  offer  such  proof,  in  a  subee* 
quent  proceeding,  to  invalidate  the  judgment,  for  he  might  have  applied 
to  the  Court  which  pronounced  the  judgment  to  vacate  it :  and  in  this 
respect  his  case  differed  from  the  case  of  a  stranger.  But  on  the  Trial 
of  the  Duchess  of  KingsUm,  20  How.  St.  Tr.  855,  479,  544,  note^ 
where  the  case  of  Prudham  v.  PhUlipe  was  much  discussed  (i)  in  the 
argument  before  the  House  of  Lords,  Db  Grbt,  C.  J.,  delivering  the 
opinion  of  the  Judges,  said:((?)  ^^  If  it"  (the  sentence  produced  in  the  case 
before  the  House)  '^  was  a  direct  and  decisive  sentence  iq)on  the  point, 
and,  as  it  stands^  to  be  admitted  as  conclusive  evidence  upon  the  Court, 
and  not  to  be  impeached  from  within ;  yet,  like  all  other  acts  of  the 
highest  judicial  authority,  it  is  impeachable  from  without :  although  it  is 
not  permitted  to  show  that  the  Court  was  mistaken,  it  may  be  shown 
that  ihey  were  misled.  Fraud  is  an  extrinsic,  collateral  act;  which 
vitiates  the  most  solemn  proceedings  of  courts  of  justice.  Lord  CoK£(cI) 
says,  it  avoids  all  judicial  acts,  ecclesiastical  or  temporal."  In  Shaw  y. 
Lord  Alvardey^  2  Bing.  825,  the  Court  of  Common  Pleas  appears  to  haye 
thought  that  fraud  and  covin  was  an  admissible  plea  to  scire  facias 
on  a  judgment  In  Ccbden  v.  Kendricky  4  T.  R.  481,  the  plaintiff^ 
«1^91  ^''^^^"S  B^®^  ^^^  150/.,  had  paid  part,  and  compromised  the  action ; 

-'  but,  discovering  afterwards  that  the  proceeding  had  been  fraudu- 
lent, he  brought  an  action  to  recover  back  ^e  money,  and,  on  proof  of 

(o)  Amb.  763  (2d  ed.);  in  Mtadow9  t.  DvcAeffff  of  Kingitom,    Set  S.  C.  Haig.  Law  Tc. 
4S6,  note. 
(*)  P.  479.  dtc  (e)  P.  344. 

(if)  See  Ftrmor*g  CWff«,  3  Rep.  77  a,  7S  m,  6. 
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t&e  fraud,  succeeded.  An  objection  was  taken,  that  thifi  action  put  il|6 
lame  sum  in  litigation  a  second  time ;  but  Lord  Kskton  is  atated(a)  to 
have  overruled  it,  *^  on  the  ground  that  the  money  had  been  paid  under 
s  compromise,  and  not  under  the  judgment  of  a  court"  Tindal,  C.  J., 
however,  says,  in  Samlet  v.  RicJtarcUanj  9  Bing.  647 :  "  Aa  to  the  caae 
at  Cdbden  v.  Kendrieky  if  it  can  be  supported  aa  to  this  point,  we  think 
it  can  only  be  so  on  the  ground  of  fraud  in  the  defendant."  And  in 
Mo9e9  v.  Maeferlanj  2  Burr.  1005,  this  Court  expressly  held  that  monejTy 
recovered  by  a  judgment,  might  be  recovered  back  in  an  action  for 
mouey  had  and  received,  on  the  ground  of  fraud ;  Lord  Mansvixu 
resting  his  decision  on  the  principle  that,  although  the  money  had  beem 
obtained  by  course  of  law,  it  was  against  conscience  that  the  defendant 
should  retain  it.  That  decision  was  questioned,  but  is  not  satisfactorily 
refuted  by  IhniB,  G.  J.,  in  Ph%l%p%  v.  Hunter^  2  H.  Bl.  402 ;  and  eve« 
he  admits  that  there  may  be  a  case  where  the  action  would  lie.  ^^  If," 
he  8ays,(ft)  '*  one  could  conceive  an  action  by  him  who  had  been  wronged 
by  the  judgment,  founded  upon  the  judgment,  it  might  steer  clear  of  the 
difficulty.  Suppose  one  to  say,  'you  have  recovered  a  judgment  againat 
me,  which  you  ought  not  to  have  done,  whereby  I  am  injured ;'  this  is 
baking  the  judgment  a  part  of  the  gravamen/'  There  is,  in  fact,  no 
Teal  distinction  between  recovering  money  by  a  fraudulent  judgment 
and  acquiring  it  by  any  other  ^fraud.  All  acts  ve  rendered  void  p^^^^^i 
by  fraud ;  judicial  acts  are  pronounced  to  be  so  by  Da  Gret,  C.  '- 
J.,  in  the  passage  already  cited ;  and  to  say  that,  although  they  are  voidy 
tppKeation  to  a  court  is  necessary  to  set  them  aside,  would  be  limiting 
the  mvalidity  in  a  manner  for  which  there  is  no  ground.  This  view  o( 
the  law  agrees  with  the  summary  in  2  Smith's  L.  C.  238 — 244»  note  tf 
Marriott  v.  Sampton,  And  that  which  is  true  of  the  judgment  in  a 
contested  case  applies  k  fortiori  to  a  judgment  on  a  warrant  of  attorney, 
which  is  only  a  private  security  invested  with  the  form  of  a  reoord  bj 
the  plaintiff's  attorney.  Parties  may  avail  themselvefi  of  that  process 
to  enforce  bonfi  fide  claims;  but  the  Court  will  not  permit  the  judgment 
to  be  made  a  medium  of  fraud.  So,  in  JPermor's  (7aM,  8  Bep.  77  h^ 
which  turned  upon  stat.  4  H.  7,  c.  24,  the  Judges  said :  '*  It  was  never 
the  intent  of  the  makers  of  the  act,  that  those,  who  could  not  levy  a 
fine,  should  by  making  of  an  estate  by  wrong  and  fraud  be  enabled  by 
force  of  the  said  act  of  4  H.  7  to  bar  those  who  had  right  by  levying 
of  a  fine." 

Watson  and  Carrie  contrd.  First:  when  a  judgment  has  been  reoo- 
Tered,  a  party  to  that  judgment  cannot  impeach  it  by  an  action  againat 
the  other  for  money  had  and .  received.  As  between  those  parties,  the 
judgment  is  not  to  be  assailed  otherwise  than  by  direct  application  to  the 
Court  in  which  it  was  given.  As  between  strangers  the  case  ia  difierenli 
because  they  have  no  locus  standi  in  the  original  suit     There  ia  no 

(a)  4  T.  R.  432,  note  (a).  (ft)  P.  415. 
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Authority  for  the  distinction  suggested  between  judgments  on  warrant  of 
attorney  and  other  judgments.    Every  judgment  is  entered  up  by  the 
*1641  P^^^^^^  attorney ;  but,  when  *that  has  been  done,  it  is  the  act 
of  the  Court.    If  the  action  here  was  brought  without  proper 
authorityi  the  course  was  (according  to  the  constant  practice  in  cases  of 
fraud)  to  move  to  set  the  proceedings  aside.    When  it  is  stated  in  the 
books  that  fraud  invalidates  any  judicial  act,  the  meaning  is  diat  it  may 
be  impeached  on  motion  or  audit&  querelft.     So,  if  the  execution  here 
was  issued  for  too  much  (which  is  denied),  the  remedy  (unless  the  wrong- 
ful proceeding  had  involved  a  breach  of  agreement)  was  by  application 
to  the  equitable  jurisdiction  of  the  Court ;   Wentwarth  v.  BuUen^  9  B.  & 
C.  840,  849,  judgment  of  Parke,  J.    As  to  the  suggested  inconvenience 
of  trying  the  alleged  malpractice  on  affidavits,  the  Court  may  refer  the 
case  to  the  Master,  or  direct  an  issue.     The  doctrine  of  Prudham  v. 
Phil%p$^  Amb.  763  (2d  ed.),   S.  C.  Harg.  L.  Tr.   456,  note  (where 
WiLLES,  C.  J.,  '*  took  a  distinction  between  the  case  of  a  stranger  who 
cannot  come  in  and  reverse  the  judgment,  and  therefore  must  of  neces* 
sity  be  permitted  to  aver  that  it  is  fraudulent,  and  the  case  of  one  who 
is  party  to  the  proceedings"),  has  never  been  called  in  question.     The 
judgment  delivered  by  De  Gret,  C.  J.,  in  the  Trial  of  the  Dutchess  of 
Kvngitanj  20  How.  St.  T.  537,  not  only  does  not  overrule  it,  but  en- 
forces the  distinction  between  parties  and  strangers.     And  the  law  is 
stated  accordingly  in  I  Stark,  on  Ev.  296  (3d  ed.),  and  in  note  {f)  to 
Pitt  V.  Knighty  1  Wms.  Saund.  92  h  (6th  ed.).     In  the  Duchess  of 
Kingston's  case  the  sentence  was  in  a  cause  between  the  Duchess  and 
Mr.  Hervey,  20  How.  St.  T.  389,  and  was  impeached  by  the  Crown,  a 
third  party.     Gibbs,  C.  J.,  in  Moore  v.  Bowmakery  2  Marsh.  392,  S. 
^^1651  ^'  *^  Taunt.  97,  appears  to  have  been  of  opinion  that  ^judgment 
^  against  a  principal  might  be  impeached  by  a  surety  on  the 
ground  of  fraud  upon  him,  but  not  by  a  principal  alleging  fraud  upon 
himself.     A  fine  levied  fraudulently  may  be  disputed  by  a  stranger,  but 
not  by  a  party  to  the  fine.     Marriott  v.  Hamptonj  7  T.  B.  269,  is  a 
direct  authority  for  the  defendant,  and  the  reasons  of  the  decision 
strictly  applicable.     If  the  plaintiff  could  recover  in  this  action,  the 
defendant  might  bring  another  to  recover  the  same  money  back.     The 
only  instance  in  which  it  is  usual  to  allege  fraud  and  covin  for  the  pur- 
pose of  invalidating  judgments  is  where  they  are  pleaded  by  executors; 
but  there  it  is  a  stranger  who  impeaches  the  judgment.     In  the  Duke  de 
Cadaval  v.  CoUinSy  4  A.  &  E.  858,  the  payment  was  made  under  an 
agreement  by  which  the  action,  having  gone  no  farther  than  an  arrest 
on  mesne  process,  was  put  an  end  to.     The  Court  did  not  hold  that, 
when  a  judgment  had  been  recovered,  one  of  the  parties  might  bring  an 
action  to  impeach  it.(a)    The  expression  of  Holroyd,  J.,  as  to  fraud,  in 
MUnee  v.  BuneaUy  6  B.  &  C.  671,  adopted  by  Tikdal,  C.  J.,  in  Sam^ 

(a)  See  WiUon  v.  Say,  10  A.  Sl  E.  62. 
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kt  y.  Riehardsan,  9  Bing.  644,  was  used  by  each  of  those  learned 
Jadges  with  reference  to  the  position  of  parties  in  the  case  then  under 
his  consideration;  and  no  notice  was  taken  of  the  distinction  which 
might  arise  where  an  actual  judgment  had  been  obtained  in  the  former 
nit  The  position  in  Jfoses  v.  Maeferlan^  2  Burr.  1005,  referred  to  on 
the  other  side,  has  been  repeatedly  disapproTed  of;  Philips  v.  Hunter^ 
i  E.  BL  402,  414 ;  Briibane  y.  DaereSy  5  Taun.  143,  160  (judgment 
of  HsATH,  J.).(a)  (The  Court  took  time  to  consider  *this  point  r*iga 
before  they  heard  counsel  on  the  objection  that  the  yerdict  was 
igainst  eyidence.)  Cur,  adv.  vuU. 

Lord  DsKMAN,  C.  J.,  in  Hilary  yacation  (February  14th),  1846, 
deliyered  the  judgment  of  the  Court  in  both  actions* 

DE  MEDINA  v.  GROVE  and  others. 

This  was  an  action  upon  the  case  for  taking  the  plaintiff  in  execution 
upon  a  judgment  for  more  than  was  due  upon  it,  and  for  taking  the 
goods  of  the  plaintiff  in  execution  upon  another  judgment  for  more  than 
VIS  due  upon  it.  (His  Lordship  then  stated  the  pleadings,  and  pointed 
oat  particularly  the  issues  joined  on  the  1st,  2d,  4th,  6th,  and  7th  pleas.) 

At  the  trial,  the  plaintiff  obtained  a  yerdict  upon  all  the  issues  against 
the  defendants  Groye  and  Weymouth  (the  defendant  Bighy  being 
soquitted) ;  but  liberty  was  reseryed  to  them  to  moye  to  enter  the  yerdict 
for  them  upon  the  issues  taken  upon  the  aboye  mentioned  pleas,  in  case 
the  Court  should  be  of  opinion  that  there  was  no  eyidence  to  support  the 
yerdict  for  the  plaintiff  upon  those  issues.  The  defendants  accordingly 
moyed  for  and  obtained  a  rule  Nisi  to  enter  the  yerdict  for  them  upon 
those  issues,  or  to  arrest  the  judgment  for  the  plaintiff. 

It  appeared  by  the  eyidence  that,  in  1840,  the  plaintiff  borrowed 
10007.  of  Strachan  upon  mortgage  of  eight  houses,  with  power  of  sale  if 
Ae  mortgage  money  was  not  paid  in  two  years,  the  mortgagee  giving 
tvo  months'  notice ;  with  coyenants  on  the  part  of  the  mortgagor  to 
repair  and  to  insure.  An  action  waa  brought  against  *the  plaintiff  ri^-t^*^ 
ipon  the  coyenant  to  repair  contained  in  the  mortgage  deed ; 
and,  by  consent,  judgment  was  entered  up  under  a  Judge's  order  in  that 
letion  for  1060Z.  10s.  damages,  which,  it  was  understood,  was  to  include 
the  mortgage  money  and  interest.  In  the  early  part  of  March,  1843, 
the  defendant  Grove,  to  whom  the  judgment  was  assigned,(&)  and  his 
attorneys,  the  other  defendants,  issued  a  capias  ad  satisfaciendum  upon 
the  judgment,  indorsed  to  levy  1060/.  10#. ;  and,  on  the  17th  April, 
the  pluntiff  was  taken  in  execution  under  it.  Between  the  time  of 
issniDg  the  irrit  and  taking  the  plaintiff  under  it,  various  sums  were 
received  by  the  defendants  Grove  and  Weymouth  for  the  purchase  of 

M  8m  2  Smith's  L.  C.  840.  note  to  Marriuit  ▼.  Hamptmi. 

%  It  appeared  that,  in  Norember,  1S42,  Scnoban  had  Maipied  all  hie  property  to  GrOTO. 
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Che  mortgaged  premisefl,  whicli  kad  been  pat  up  to  sale  imler  the  power 
contained  in  the  deed:  but  the  premises  were  to  be  repaired.  The 
amonDt  actually  received  under  the  sale  was. upwards  of  500/.  Tha 
plaintiff,  in  order  to  procure  her  release  from  imprisonment  under  the 
ca.  sa.,  executed  a  warrant  of  attorney  for  21647.,  to  secure  the  payment 
of  1081/.  14m.  2d. ;  and,  in  the  November  following,  a  fi.  fa.,  indorsed 
ito  levy  320/.,  was  issued  upon  the  judgment  upon  the  warrant  of  atto^ 
ney ;  and  the  execution  of  that  writ  forms  the  ground  of  complaint  in  tke 
second  count.  If  the  amount  of  the  money  received  from  the  sale  of 
the  mortgaged  premises  was  added  to  the  sums  paid  by  the  plaintiff  or 
en  her  account,  and  taken  in  reduction  of  the  sum  of  1081/.  14«.  2(/.,  the 
amount  secured  by  the  warrant  of  attorney,  the  sum  of  320/.  would  nol| 
as  the  jury  have  found,  have  been  due  upon  the  judgment  upon  that 
warrant  of  attorney  upon  which  the  fi.  fa.  issued, 
♦ififti       *^®  ^^  consider  the  objection  that  arises  upon  the 

-'  pleadings.  .     . 

The  action,  in  form,  is  unusuaL  The  judgments  stated  in  each  of  thi 
counts  are  regular,  for  all  that  appears  in  those  counts:  they  appear^ 
upon  the  face  of  the  declaration,  to  be  unsatisfied :  there  is  no  averment 
of  malice,  or  of  the  want  of  reasonaUe  or  probable  cause  for  enforcing 
them  to  the  extent  to  which  they  were  enforced:  but  the  ground  of 
action  is  that  the  judgments  had  been  partly  satisfied  by  payments  ia 
part  satisfaction,  and  that  the  defendants  wrongfully  and  injuriously 
enforced  them  for  the  whole  amount. 

Prim&  facie,  the  plaintiff  has  a  right  to  take  out  execution  upon  aa 
unsatisfied  judgment  for  the  amount  of  the  debt  or  damages  recovered 
If  the  judgment  has  been  satisfied  in  part,  application  may  be  made  ti 
the  Court  of  Chancery,  or  to  the  equitable  jurisdiction  of  the  court  of 
oommon  law,  to  restrain  the  plaintiff  from  taking  out  execution,  or  rather 
from  indorsing  and  executing  his  process  for  more  than  actually  b  doe: 
but  great  inconsistency  and  inconvenience  might  arise  if  the  m^its  or 
force  and  effect  of  a  judgment,  remaining  wholly  unreversed,  and  good 
upon  the  face  of  it,  could  be  wholly  or  partially  questioned  in  a  collatersl 
action  such  as  this,  in  which  the  gist  of  the  action,  as  it  appears  by  the 
declaration,  is  the  levying  for  the  whole  amount  after  it  had  beea 
reduced  by  part  payments. 

If  malice  and  want  of  reasonable  and  probable  cause  had  been  alleged, 
they  would  have  formed  the  gist  of  the  action,  and  the  part  payment 
would  only  have  been  a  circumstance  which  alone  would  not  have  entitled 
the  plaintiff  to  maintain  an  action. 

4>1f)Ql       Upon  the  argument,  many  cases  were  cited,  but  none  '*'which 
-I  appeared  to  warrant  such  a  declaration  as  the  present. 

In  Orozer  v.  PiUing^  4  B.  &  G.  26,  in  which  the  cause  of  action  was  th^ 
refusing  to  discharge  a  person  taken  under  a  ca.  sa.  after  tender  of  debt 
and  costs,  the  declaration  contained  an  averment  that  the  refasal  wtf 
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QAlicioiis  and  without  reasonable  or  probable  cause.  In  Page  r.  WipU^ 
3  East,  314,  which  was  an  action  for  permitting  and  suffering  the  plain- 
tiff to  be  arrested  after  payment  of  the  debt  and  costs,  the  Court  held 
tluU  the  action  would  not  lie,  notwithstanding  the  declaration  contained 
an  allegation  of  malice  :(a)  and  in  Scheibd  y.  Fairhaim^  1  Bos.  &  PuL 
888,  it  was  held  that  an  action  would  not  lie  for*not  countermanding  a 
▼rit  after  payment  of  the  debt,  without  an  allegation  of  malice,  which^ 
it  was  said  by  the  Court,  was  a  necessary  ingredient  for  the  maintenance 
of  the  action.  The  case  of  Saxon  v.  Cattlej  6  A.  fc  E.  652,  is  in  point 
irith  the  present.  The  defendant  there,  as  here,  was  stated  to  have 
issued  a  writ  of  ca.  sa.  indorsed  to  levy  more  than  was  due :  and  in  that 
case,  though  the  facts  proved  supported  the  plaintiff's  case,  the  judgment 
was  arrested  because  the  allegation  of  malice  was  omitted  in  the  declap 
lation.  LiTTL£j)Ai<^  J.,  said  in  his  judgment  in  that  case :  '^  in  tres- 
pass, where  the  act  of  arrest  is  in  itself  illegal,  no  averment  of  malice  if 
necessary ;  but  in  case  for  suing  out  a  writ  for  more  than  is  due,  accordr 
ing  to  the  precedents,  and  to  the  principles  of  distinction  between  actions 
of  trespass  and  on  the  case,  malice  must  be  alleged." 

Many  other  cases  to  the  same  effect  might  be  referred  '''to,  but  r«i  ita 
all  proceeding  upon  the  same  principle :  and  we  do  not  find  any 
substantial  distinction  between  this  and  other  actions  on  the  case  for 
i&alicious  prosecution  of  civil  suits  without  probable  cause,  in  which  the 
allegation  of  malice  is  a  necessary  ingredient. 

We  are,  therefore,  of  opinion,  that  the  judgment  should  be  arrested* 
But,  as  we  think  that»  under  all  the  circumstances(i)  of  the  case  (includ* 
iDg  the  arrangement  under  which  the  order  of  Mr.  Justice  Coltmav 
was  obtained),  there  was  evidence  to  go  to  the  jury  that  less  than  the 
foil  amount  of  the  sums  recovered  by  the  judgments  was  due,  we  do  not 
think  it  proper  to  disturb  the  verdict  given  for  the  plaintiff,  or  to  direct 
it  to  be  entered  for  the  defendants  upon  the  points  reserved.  The  rule 
therefore  will  be  absolute  for  arresting  the  judgment. 

In  the  argument  a  distinction  was  insisted  on  between  the  case  of 
Weymouth,  as  an  attorney,  and  the  other  defendant  Grove.  But,  as 
the  charge  is  of  doing  the  act  knowingly,  and  the  jury  found  knowledgt 
against  Weymouth  as  well  as  Grove,  his  character  of  attorney  will  not 
protect  him.  Righy,  the  other  defendant,  who  was  an  attorney,  against 
whom  knowledge  was  not  proved,  was  acquitted. 

Rule  absolute  for  arresting  the  judgment.(<?) 

(a^  In  Mr.  EukCm  report  of  the  ease  it  ie  Mated  that  the  third  count,  on  which  the  judgmeiit 
via  ureated,  contained  no  each  allegation ;  and  (p.  316)  that  thia  waa  the  ground  of  tho 
^fendant'a  objeetion. 

(i)  It  ia  not  thought  neceaaary  to  atate  theae,  no  general  legal  principle  haying  been  laid  down 
m  to  them  bj  the  Cowt. 

(c)  See  Dt  Meiina  t.  Grove  amd  Othtn,  in  E>ror,  poat,  p.  172. 
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DE  MEDINA  v.  GROVE. 

This  was  an  action  for  money  had  and  received,  to  recoTor  the 
*1711  ^™^^^^  levied  under  the  fieri  facias  mentioned  '^in  the  second 
"^  count  of  the  declaration  in  the  action  upon  the  case  upon  vhich 
our  judgment  has  just  been  given. 

The  plaintiff  obtained  the  verdict :  and  the  question  is,  whether  money 
levied  under  a  regular  execution  upon  a  regular  judgment  unsatisfied  can 
be  recovered  back  again  as  for  money  had  and  received  to  the  plaintiff's 
use,  upon  the  ground  that  the  judgment  has  been  partly  satisfied,  and 
that  the  execution,  though  for  less  than  the  amount  recovered,  is  for 
more  than  is  actually  remaining  due. 

We  are  clearly  of  opinion  that  this  action  is  not  maintainable,  and  that 
the  entire  or  partial  validity  of  a  judgment  good  upon  the  face  of  it 
cannot  be  inquired  into  in  this  form  of  action ;  and  that  the  only  remedy 
in  such  a  case  is  by  application  to  the  equitable  jurisdiction  of  the  Court, 
or  to  a  Court  of  Equity. 

If  such  an  action  as  the  present  would  lie,  ^eat  inconsistency  might 
follow.  The  Court  might  refuse,  upon  application,  to  interfere  with  the 
judgment  or  execution,  and  yet,  if  such  an  action  could  be  brought,  the 
defendant  in  the  original  action  might  recover  the  money  levied,  and 
00  defeat  both  judgment  and  execution. 

If  there  was  any  fraud  in  the  case,  that  might  be  a  ground  for  the  interfe- 
rence of  the  Court  to  set  aside  the  judgment  or  the  execution  :  but,  whilst 
both  remain  unreserved,  it  would  be  contrary  to  principle  to  reverse 
them  in  effect  by  an  action  to  recover  back  the  amount  levied.  No  case 
was  cited,  nor  are  we  aware  of  any  that  could  be  cited,  to  warrant  such 
a  proceeding ;  and  we  are  therefore  of  opinion  that  the  rule  should  be 
absolute  for  a  nonsuit.  Rule  absolute  for  a  nonsuit 


*172]  *3ii  tjif  (rirjmiittr  (tjjomtor. 

(Error  from  the  Queen's  Bench.) 
SOPHIA  DE  MEDINA  v.  GROVE  and  WEYMOUTH.    Feb.  5.{a) 

Held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Qaeen'i 
Bench,  that  no  action  lies  against  an  execution  creditor  or  his  attorney  for  issuing  a  fi.  ^ 
indorsed  to  levy  the  whole  sum  recovered  by  a  judgment,  which,  to  the  knowledge  of  botb, 
has  been  partly  satisfied  by  payments,  unless  malice  and  want  of  probable  cause  be  alleged 
in  the  declaration,  and  proved.    And 

Quttre,  by  Wildi,  C.  J.,  whether,  even  if  such  allegation  and  proof  were  made,  an  action  ii 
the  proper  remedy. 

The  plaintiff  below  brought  error  on  the  judgment  in  this  caBe,(i)  so 
far  as  it  regarded  Grove  and  Weymouth.  Error  was  assigned  in  the 
common  form«    Joinder. 

(a)  This  ease  has  been  accidentally  placed  oat  of  its  order  in  poi«it  df  time. 
(6)  See  p.  152,  166—170,  antS. 
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Luihj  for  the  plaintiff  in  error.  The  judgment  of  the  Court  below 
pntB  the  present  action  on  the  same  footing  with  actions  for  malioioos 
arrest  on  mesne  process,  or  for  maUcioos  prosecution.  But  there 
is  this  difference;  that,  when  the  complaint  is  that  execution  has 
been  issued  for  more  than  is  due,  the  debtor's  liability  has  been 
preyionsly  ascertained  by  judgment,  so  that  the  creditor  cannot  excuse 
himself  on  the  ground  of  mistake,  and  his  act  is  primft  facie  illegal  i 
whereas,  in  other  cases  with  which  the  present  has  been  confounded^ 
the  complainant  has  merely  been  called  into  Court  in  order  that  his  lia* 
bility,  whether  ciyil  or  criminal,  may  be  ascertained,  an  act  prim&  facie 
1^1,  so  that  it  must  be  charged  to  hare  been  done  maliciously  and  without 
probable  cause,  in  order  to  negative  the  presumption  of  its  legality.  In 
*8axon  t.  Oa$Uey  6  A.  &  E.  652,  the  declaration  contained  no  r^yjo 
averment  of  a  scienter.  In  Seheibel  t.  Fairbaimj  1  B.  &  P.  888 ;  ^ 
Page  t.  Wiple,  8  East,  814,  and  CUkaan  y.  Chaten,  2  B.  &  P.  129,  the 
complaint  related  to  mesne  process ;  and,  in  the  first  two  cases,  to  mere 
non-feasance  of  that  which  the  defendants  were  not  required  by  law  to 
do.  In  Oroxer  y.  PMing^  4  B.  &  C.  26,  the  ayerment  of  malice  might 
hare  been  omitted,  though  it  would  have  been  necessary  if  the  debtor  had 
been  in  custody  on  mesne  process.  This  yiew  is  fortified  by  WenttDortJi 
?.  BuUen^  9  B.  &  C.  840,  where  the  declaration  complained  of  an  ezecu* 
tion  for  more  than  was  due  on  a  cognoyit,  and  contained  no  averment  of 
malice.  [Pabkb,  B.  The  execution  there  was  in  violation  of  the  terms 
of  the  cognovit :  the  action,  though  in  form  on  the  case,  was  substantially 
on  contract,  like  Marzetti  v.  WUliamBy  1  B.  &  Ad.  415.]  In  &ough  v. 
CWU,  11  M.  &  W.  497,  an  action  for  indorsing  a  writ  of  execution  for 
more  than  was  due  on  a  warrant  of  attorney  and  judgment,  the  declaration 
did  not  allege  that  the  defendant  had  acted  maliciously ;  yet  it  was  not 
objected  to.  [Maulb,  J.  The  judgment  of  the  Queen's  Bench  here  proceeds 
Upon  the  want  of  averment  that  there  was  no  probable  cause,  as  well  as  on 
the  want  of  an  averment  of  malice.  Suppose  this  declaration,  remain- 
ing  without  alteration  in  other  respects,  had  averred  that  there  was  pro- 
bable cause  ?]  Then  it  would  be  contradictory.  [Wildb,  C.  J.  No : 
there  might  be  some  doubt  whether  the  payment  made  was  to  be  appro- 
priated to  the  judgment.  Maulb,  J.  Or,  though  there  was  no  doubt 
in  that  respect,  it  might  be  that  the  judgment  was  to  stand  as  security 
for  some  *other  debt.  Parkb,  B.  Suppose  there  was  a  doubt  rn,^^* 
u  to  the  appropriation,  what  could  the  creditor  do  but  issue  exe-  ^ 
cntion  for  the  whole,  leaving  the  debtor  to  apply  to  the  equitable  juris- 
diction of  the  Court?  Is  the  averment  that  the  creditor  knew  of  the 
payment  equivalent  to  an  averment  that  there  was  no  probable  cause  for 
disputing  the  appropriation  ?]  The  old  cases  contain  no  allegation  as  to 
the  want  of  probable  cause.  In  an  action  for  distraining  for  more  than 
is  doe  it  is  not  necessary  to  aver  malice.  [Maulb,  J.  A  distress  is  not 
in  act  of  the  law  itself ;  the  distrainor  takes  the  law  into  his  own  hands. 

K 
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Perhaps,  liowever,  there  is  not  mnch  in  this  distinction ;  I  helieve  ui 
execution  creditor  is  not  bound  to  indorse  his  writ  at  all ;  he  may  put  it 
&ito  the  hands  of  the  sheriff,  and  leave  him  to  execute  it ;  so  that  he 
tinay  possibly  be  said,  if  he  does  indorse  it,  to  take  the  law  into  his  own 
hands,  as  much  as  a  distrainor.]  The  declaration,  in  effect,  charges  a 
vexatious  abuse  of  legal  process.  Waterer  v.  Freeman,  Hob.  205,  266 
(Sth  ed.),  was  an  action  of  this  sort ;  the  defendant  had  sued  out  one 
tL  fa.  to  which  the  sheriff  returned  that  the  goods  remained  in  his  hands 
for  want  of  buyers,  and  "  the  defendant  well  knowing  this  (to  the  intent 
to  vex  and  double  charge  him"  (the  plaintiff))  "  afterwardis  did  sue  out 
another  fieri  fac.  to  the  same  sheriff,  and  delivered  it  to  him  to  be  exe- 
cuted, who  did  thereupon  levy  the  money,"  &c.  [Maule,  J.  There  the 
defendant  could  have  no  right  to  issue  the  second  writ :  there  is  no  alle- 
gation here  that  the  defendants  had  no  right  to  sue  out  execution  for  the 
whole  debt,  or  that  they  knew  they  had  no  such  right.]  The  facta 
alleged  show  this.  [Mauls,  J.  No :  there  may  be  circumstances  under 
which  the  writ  might  have  been  sued  out  both  legally  and  equitably.] 

^1761  ^^^7  ^^®  ^^^  ^^  *^^  assumed.  [Maulb,  J.  You  are  the  plaintiff, 
and  should  have  negatived  them  by  stating  there  was  no  reason- 
able or  probable  cause.]  In  Grainger  v.  JKH,  4  New  Ca.  212,  which 
iras  an  action  for  abusing  the  process  of  the  Court  in  order  illegally  to 
compel  the  plaintiff  to  give  up  his  property,  it  was  held  unnecessary  to 
aver  that  the  process  was  without  reasonable  or  probable  .cause. 
[Maule,  J.  There  the  defendants  arrested  the  plaintiff,  not  to  obtain 
payment  of  the  debt  owing  from  him,  but  to  compel  him  to  give  up  hia 
ship's  register.]  Here,  the  object  of  the  execution  is  to  compel  the 
plaintiff  to  give  up  his  money.  [Parke,  J.  That  is  effected  by  accom- 
plishing the  direct  object  of  the  process.  Maule,  J.  The  special  count 
in  Grainger  v.  JSTUl  may  be  taken  as  a  circuitous  count  in  trover. 
Wilde,  G.  J.  The  mortgage  security  in  that  case  was  incomplete  for 
want  of  the  ship's  register;  and  the  arrest  was  made  with  the  indirect 
object  of  obtaining  the  register.]  It  was  just  as  consistent  with  the 
declaration  in  that  case  that  there  might  have  been  an  agreement  to  give 
up  the  register  as  it  is  with  this  declaration  that  there  may  have  been  an 
agreement  to  allow  the  judgment  to  stand  as  security  for  some  other 
debt.  (He  then  referred  to  Skinner  v.  Guntan,  1  Saund.  228  d  (6th 
ed.),(a)  and  to  Com.  Dig.  Action  upon  the  Case  far  a  Deceit  (A  4),  to 
show  that  the  averments  in  the  declaration  were  sufficient,  at  all  events^ 
after  verdict.) 

Wataan,  contri,  was  stopped  by  the  Court.(i) 

(«)  On  this  point,  reference  wu  made,  in  the  argument  in  the  Qveea's  Bench,  to  iHU§  r  Pmsi 
9'M.  &  W.  351,  362. 

(6)  "  the  question  as  to  malice,  reference  was  made,  in  the  argument  in  the  Queen's  Bench, 
to  the  following  authoritiea,  beaides  those  mentioned  in  the  text :  Bnmage  t.  Pro§Mer,  4  B.  & 
C.  2M7  i  Dremt  v.  Ccmlton,  (note  (6)  to  Harman  y.  Tapptttden)  1  East,  563  ;  MUward  y.  Sargeaai, 
ibid.  !^  i  Sinclair  v.  Eldrtd,  4  Taunt  7 ;  Mercer  y.  Sparke,  Owen,  51 ;  Fidi  Y.  Miickdl,  B 
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*WiLDB,  G.  J.  I  sm  of  opinion  that  the  judgment  mnst  be  r«iir ^ 
affinned.  The  law  allows  everj  person  to  emploj  its  process 
for  the  purpose  of  trying  his  rights,  without  subjecting  him  to  any 
liability,  unless  he  acts  maliciously  and  without  probable  cause.  The 
foestion  arising  upon  this  record  is,  whether  the  action  is  maintainable 
without  the  usual  averments  of  malice  and  want  of  probable  cause.  E?en 
if  there  be  a  sufficient  statement  of  malice  in  this  declaration,  there  is 
no  sufficient  statement  of  the  want  of  probable  cause.  It  .has  been 
tdfflitted  in  argument  that  the  issuing  of  mesne  process  is  prim&  facie 
right :  but  a  fortiori  is  the  execution  of  a  judgment  prim&  facie  right ; 
the  presumption  in  favour  of  final  process  is  much  stronger  than  that  in 
DiToar  of  mesne  process.  The  statement  of  facts  in  this  declaration  is 
insistent  with  probable  cause  and  even  with  absolute  right.  Circum* 
stances  have  been  supposed  which  would  make  it  undoubtedly  right  to 
issue  execution  for  the  whole  amount  of  the  judgment.  If  an  averment 
of  want  of  probable  cause  is  necessary,  there  are  no  words  here  equiva-> 
lent  to  such  an  averment  In  case  of  dispute  as  to  the  appropriation  of 
payment,  a  person  in  the  situation  of  the  present  defendants  would  have 
a  right  to  litigate  the  question  by  issuing  execution  for  the  whole.  If  he 
applied  to  the  Court  for  leave  to  issue  such  execution,  the  Court  would 
refuse  to  direct  him,  and  leave  *him  to  issue  it  on  his  own  respon-  r«i  77 
tibility.  On  the  other  hand,  the  plaintiff  here  might  have 
applied,  if  the  state  of  facts  justified  the  application,  either,  before  the 
arrest,  to  have  satisfaction  entered  up,  or,  after  the  arrest,  to  be  dis- 
charged. It  might  therefore  be  a  question  whether,  even  with  all  proper 
averments  on  the  record,  the  proper  remedy  would  be  by  action.  For  it 
might  be  contended  that  what  is  complained  of  by  the  plaintiff  was  mere 
irregularity.  It  does  not  appear  that  the  party  suing  out  a  writ  of  exe« 
cation  is  required  to  indorse  it :  he  may  let  the  execution  go  generally 
for  his  judgment,  and  leave  the  debtor  to  get  out  of  it  as  he  may :  it  is 
aot  only  enough,  but  it  is  necessary,  that  the  process  should  follow  the 
judgment.(a)  However  that  may  be,  there  is  no  authority  to  show  that 
the  employment  of  either  mesne  or  final  process  will  furnish  ground  of 
action  against  the  person  employing  it,  unless  he  has  acted  maliciouslyi 
and  without  probable  cause* 

Maule,  Cresswbll,  and  E.  Y.  Williams,  Js.,  and  Parkb  and  RoLy% 
Bs.,  concurred.  Judgment  affirmed.(i) 

Esp  N.  p.  C.  71 ;  Taylor  y.  Henniker,  12  A.  &  E.  488 ;  Lewis  w.  Morris^  2  C.  &  M.  712 ;  S. 
C.  4  Tyrvh.  907 ;  Porter  v.  Wettom,  5  N^W  Ca.  715 ;  Heywood  w,  Collinge,  9  A.  &  E.  868, 
Qtn/oot^.  Fowke,  6  M.  Sl  W.  358;  WiUit  ▼.  The  Bank  if  England,  4  A.  3b  £.  21.  8m 
iPte  (<0  to  Lake  v.  King,  1  Wmt.  Saund.  130,  6th.  ed. 

(«;  See  Webher  t.  Hutchins,  6  M.  &  W.  319 ;  King  v.  Birch,  3  Q.  B.  425. 

f )  Tl»  laport  of  ihM  caaa  in  the  EKksqiiar  Ghaiabar  mbyO.  DiBTiaoo,  £a^ 
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.  In  the  business  of  brickmaldng  the  following  things  are  necessarily 

done.    The  superficial  soil  being  removed,  the  clay  or  brick-earth  is  dug 

^ut.     Various  foreign  raw  materials  are  purchased  and  brought  to  the 

*1R11  '^^^^  ^^^^  ^7  ^^  brickmaker ;  for  instance,  chalk,  breeze,  sand, 

-^  ashes  and  straw.     Some  of  these  materials  are  always  added  to 

the  clay  or  brick  earth.     Sand  and  breeze  are  always  so  used,  and,  in 

the  parish  of  Heston,  are  obtained  by  water  and  land  carriage,  the 

former  from  Woolwich  in  Kent,  a  distance  of  about  thirty  miles  from 

Heston,  and  the  latter  from  London,  a  distance  of  about  fourteen  miles. 

The  quantity  of  chalk,  ashes  and  breeze  required  to  be  used  depends  on 

the  quality  of  the  clay.     Sometimes  the  clay  requires  to  be  washed; 

and,  for  the  purpose  of  washing  it,  a  steam  engine  is  erected  and  used 

in  many  cases,  but  does  not  happen  to  be  so  on  the  field  in  question. 

The  clay  has  also  to  be  ground  or  mixed  in  a  mill  called  a  pug  mill. 

£ach  pug  mill  is  worked  by  one  horse ;  and  one  is  necessary  for  each 

l^tool;  a  stool  being  a  frame  or  table  at  which  the  bricks  are  moulded: 

and  a  gang,  consisting  of  a  moulder,  a  temperer  and  an  ofi'bearer,  a 

walk  flatter,  two  pug  boys  and  a  barrow  boy.     Each  stool  is  capable  of 

making  about  750,000  bricks  in  a  year.    The  amount  of  capital  required 

io  enable  the  brickmaker  to  work  each  such  stool  is  about  900/.     Skill 

and  care  are  required  in  mixing  and  applying  the  several  materials  above 

ihentioned,  as  well  as  in  the  making  and  burning  the  bricks :  and  ignorance 

or  carelessness  on  the  part  of  those  who  mix  the  materials,  make  the 

bricks,  or  have  to  attend  to  the  burning  of  them,  would  destroy  the 

bricks.     During  the  manufacture,  the  bricks  are  liable  to  be  injured  by 

the  weather ;  and  a  single  storm  of  heavy  rain  or  hail  has  been  known 

to  cause  injury  to  such  bricks  in  a  single  brick  field  to  the  extent  of 

several  hundred  pounds.     The  excise  duty  on  bricks  is  also  payable  on 

the  whole  number  once   *moulded,  whatever  may  afterwards 

-■  become  of  them,  and  increases  the  amount  of  capital  required  to 

carry  on  the  trade ;  but  an  allowance  of  10  per  cent,  is  made  by  the 

excise  for  waste,  spoilage,  &c.     Bad  and  short  seasons  also  render  the 

process  of  manufacture  of  bricks  of  a  precarious  nature,  and  subject  the 

l>rickmakers  to  considerable  losses. 

The  clay  or  brick  earth  obtained  from  the  appellant's  field  has  never 
been  sold  by  the  appellant  in  its  unmanufactured  state :  and  the  only 
use  to  which  he  applies  the  field,  or  such  clay  or  brick  earth,  has  been 
in  making  bricks  there  with  the  difi*erent  foreign  materials  before  men- 
tioned and  the  clay  or  brick  earth  obtained  from  the  field.  When  the 
flay  or  brick  earth  is  wholly  used  up  in  a  field,  the  surface  soil  is  replaced, 
and  the  field  becomes  generally  available  for  agricultural  purposes,  but 
^ust  generally,  though  not  always,  be  considered  as  considerably  dete- 
ipiorated  by  having  been  dug  out. 

The  above  mentioned  field  has  been  used  in  the  production  of  brick8» 
with  four  stools  at  work  in  it,  for  six  years  now  last  past.    During  the 
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last  year  about  one  acre  has  been  nsed  np,  and  about  four  acres  of  the 
remaining  surface  was  applied  to  no  useful  purpose :  but  part  of  such 
remaining  surface,  as  well  as  that  part  where  the  clay  had  been  removed, 
was  and  is  used  as  a  drying  ground  for  the  bricks  made  during  the  year. 
The  number  of  bricks  actually  made  on  the  field  in  question  in  1844  was 
2,800,000.  The  whole  of  the  field  is  calculated  to  have  contained  origin 
nally  clay  sufficient  to  make  81,000,000  bricks ;  and  the  part  still 
imworked  is  calculated  to  contain  clay  sufficient  to  make  12,000,000  of 
bricks. 

It  is  not  usual  for  any  one  to  rent  a  brick  field  '^upwards  of  r^i  oo 
ten  acres  in  size  in  Heston,  or  in  any  other  part  of  England,  for 
the  purpose  of  their  carrying  on  the  business  of  a  brickmaker  and  of 
using  the  clay  found  in  such  field  in  such  business,  except  on  lease 
for  a  term  of  seyen  years  at  least,  subject  to  its  determination  sooner  in 
the  eyent  of  such  clay  being  sooner  exhausted.  The  appellants  severally 
hold  under  such  leases ;  and  Westbrook  holds  the  field  above  mentioned 
for  a  term  of  seven  or  fourteen  years,  or  till  the  earth  is  dug  out ;  and 
be  is  liable  to  pay  to  his  landlord  20/.  per  annum  as  rent  certain  for  the 
lame,  being  a  trifle  under  the  sum  of  21.  per  acre,  without  any  reference 
to  the  kind  of  use  which  he  may  make  of  the  land :  and  he  is  also  liable, 
in  addition  thereto,  to  pay  his  landlord  a  separate  sum  called  a  royalty, 
or  realty,  of  la.  6d.  for  every  1000  of  bricks  moulded  on  such  land  in 
ny  one  year. 

The  rent  per  acre  for  the  above  mentioned  field  of  10a.  Ir.  82p., 
which,  on  so  taking  a  lease  thereof  with  liberty  to  consume  the  soil  and 
day  or  brick  earth  (and  without  any  liability  to  pay  any  royalty  in  respect 
of  the  number  of  bricks  made),  any  tenant  would  have  been  willing  to 
pay,  would  have  been  the  sum  of  101.  per  acre  only.  The  usual  tenant's 
rates  and  taxes  payable  in  respect  of  the  same  land  would  amount  to  IZ. 
15a.  per  acre. 

The  appellants  contended  that  the  amount  of  rent  per  acre  which  a 
lessee  would  give  as  above  stated,  diminished  by  the  aforementioned  sum 
of  1/.  15s.  payable  for  usual  tenant's  rates  and  taxes,  is  the  highest  sum 
on  which,  in  respect  of  yearly  value,  the  rate  ought  to  be  laid. 

The  respondents  contended  that  the  foregoing  rate  *on  E.  r^^o^ 
Westbrook  was  rightly  laid,  and  for  the  following  reasons.  That,  ^ 
inasmuch  as  it  is  ascertained  that  a  brickmaker  pays  a  rent  commensu- 
rate with  the  number  of  bricks  made,  such  rent  must  be  considered  as 
the  criterion  of  the  annual  value  of  the  land  while  being  worked  out  for 
bricks,  and  that,  unless  this  mode  of  rating  was  adopted,  brick  lands 
could  not  be  fairly  rated.  That  there  is  a  great  objection  to  taking  the 
yearly  value  at  per  acre :  1.  On  account  of  the  difficulty  of  ascertaining 
the  depth  and  quality  of  brick  earth  in  each  case.  2.  That  one  brick- 
maker might  employ  twenty  moulders  on  a  single  acre,  and  so  quickly 
and  almost  immediately  consume  the  clay,  and  consequently  be  assessed 
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to  and  pay  a  rate  for  a  short  period  only ;  whereas  another  individaal^ 
holding  the  same  quantity  of  land,  from  want  of  capital  or  other  canaes, 
might  employ  bnt  few  moulders,  and  thereby  continue  to  be  rated  for  a 
greater  number  of  years ;  and  the  principle  of  rating  thereby  become 
uncertain.  8.  That  a  great  diflSculty  would  ensue  by  such  mode  of 
rating,  from  the  necessity  of  repeated  admeasurementa  to  ascertain  the 
quantity  of  land  digging  and  manufacturing  into  bricks.  And,  lastly, 
the  general  uncertainty  that  must  necessarily  attend  the  rating  of  pro-* 
perty  buried  beneath  the  surface  of  the  soil.  The  respondents,  there- 
fore contended  that  the  only  just,  fair  and  legal  mode  of  rating  this 
property  was  to  ascertain  the  number  of  stools  to  be  worked,  and  then 
rate  upon  the  actual  rent  paid  by  the  lessee  to  the  lessor  after  all  legal 
and  proper  deductions,  and  allowances.  Supposing  this  mode  of  rating 
to  be  recognised  by  the  Court  as  the  proper  one,  the  amount  of  the  rate 
was  to  stand,  unless  deductions  hereinafter  mentioned  were  allowed. 
*1RS1  '^'^he  appellants  contended  that  the  rate  ought  to  be  reduced, 
-^  and  that  the  land  ought  to  be  rated  at,  and  not  beyond,  sach 
annual  value  as  it  would  let  at  for  any  purposes  of  agriculture  only  to 
which  it  might  be  applied.  It  was  agreed  that,  as  such  land,  the  annual 
yalue  per  acre  would  be  2L  6t.  The  appellants  also  contended  that,  if 
this  their  first  proposition  could  not  bie  maintained,  still  the  principle  on 
which  the  respondents  had  proceeded  was  clearly  wrong,  for  the  following 
reasons.  That,  on  the  facts  before  found  by  the  sessions,  if  the  valaa 
of  the  privilege  conferred'  on  the  occupier,  as  derived  from  the  employ- 
ment of  his  skill,  labour,. and  capital  in  manufacturing  bricks,  be  all 
taken  into  account,  still  the  rent  per  acre  at  which  the  said  field  might 
reasonably  be  expected  to  let  from  year  to  year  (with  the  privilege  of 
taking  the  said  brick  earth  as  incident  to  the  demise  of  the  said  field), 
free  of  all  usual  tenant's  rates  and  taxes,  is  the  only  lawful  criterion  by 
which  the  amount  of  rateable  value  can  be  ascertained :  and  that  the 
rate  ought,  therefore,  on  the  facts  above  stated  and  found,  to  be  reduced 
from  159L  10^.  to  852.  10«.  The  appellants  also  contended  that,  even 
if  the  respondents  were  right  in  valuing  the  said  occupation,  as  they  had 
done,  by  calculating  the  capabilities  of  producing  bricks  at  the  several 
stools  likely  to  be  employed  on  the  land,  still  the  land  ought  not  also  to 
be  subjected  to  a  charge  of  46s.  per  acre,  as  other  lands  are  rated  in 
the  same  parish,  the  said  10a.  Ir.  S2p.  not  being  employed  for  agricnl- 
tural  purposes,  but  being  wholly  used  in  the  making  of  bricks,  either  in 
obtaining  therefrom  brick  earth,  or  as  a  drying  ground,  or  otherwise  in 
the  production  of  the  very  bricks  on  which  the  estimate  and  rate  are 
m^gg-i  made.  '^And  the  appellants  also  contended  that,  even  if  the 
respondents  had  rightly  imposed  the  rate  in  respect  of  the  s^d 
469.  per  acre,  and  in  respect  of  the  gross  charge  on  the  calculation  of 
750,000  bricks  as  capable  of  being  produced  in  the  year  at  each  stool, , 
still  the  deductions  allowed  by.  the  respondents  were  erroneous  and 
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iasnffieieiit:  snd  the  appellants 'intended  that  the  dedactions  ought  to 
be  allowed  in  respect  of  the  amount  of  tenant's  rates  and  taxes,  which  is 
3i.  6iL  in  the  pound  on  the  rental  or  rateable  value,  and  45Z.  in  respect 
of  interest  on  the  capital  invested  in  working  each  stool. 

The  sessions  overruled  these  objections  and  claims  of  the  appellants, 
and  confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  the 
eeveral  questions  and  claims  above  stated. 

If  the  Gourt  of  Queen's  Bench  should  be  of  opinion  that  ihe  respond- 
ents' mode  of  rating  was  correct,  the  order  of  sessions  was  to  be  affirmed: 
otherwise  that  order  to  be  quashed,  and  the  rate  to  be  amended,  and 
tnj  such  ordear  to  be  made  in  the  premises  as  the  Gourt  of  Queen's 
Sench  should  deem  to  be  just. 

The  case  of  The  Queen  v.  WeMrook  was  argued  in  last  Hilary 
term^a) 

Martin  and  Clcarkaon^  in  support  of  the  order  of  sessions.  The  rent 
of  the  land  at  46«.  per  acre,  and  the  royalty  which  the  four  stools 
might  be  expected  to  produce  in  the  particular  year,  at  1«.  6c?.  per 
thousand  of  bricks,  were  the  proper  basis  of  the  rate.  That  brick- 
lands  are  rateable  in  respect  of  therr  product,  under  stat.  48  Eliz.  c.  2, 
s.  1,  is  clear  from  Rex  v.  Alberbuty^  1  East,  588 ;  *Itez  v.  r«i  o«t 
WooiUmdj  2  East,  164,  and  Eex  v.  Brownj  8  East,  628,  '' 
529 ;  the  only  question  is  as  to  the  scale  of  rating.  As  to  that,  the 
esse  of  the  appellant  Wightwick  in  Bex  v.  Attwoody  6  B.  &  G.  277^ 
IB  not  mi^erially  different  from  this.  There  the  lessee  of  a  coal-mine 
paid  royalties  for  the  coal  raised;  when  the  rate  was  made  he  had 
piid  them  during  five  months,  to  an  ascertained  amount,  and  he  was 
rated,  properly,  as  the  Gourt  held,  on  the  sum  which  the  overseers  con- 
sidered the  annual  value  of  the  royalties.  As  the  subject  is  explained 
by  Lord  Ellekboroxjgh  in  Rex  v.  Bedwarthj  8  East,  887,  the  occupier 
of  property  yielding  a  valuable  product  is  rateable,  during  the  period 
for  which  the  rate  is  made,  for  the  concurrent  annual  value  of  such  pro- 
perty :  and  this  is  so  even  if  he  farms  it  at  a  loss ;  Bex  v.  Parrot^  5  T. 
R.  ^3^6)  The  principle  is  shown  in  Bex  v.  The  BuU  Bock  Company y{c) 
and  Bex  v.  Mtrfield^  10  East,  219.  In  the  latter  case  the  appellant 
was  rated  for  aaleable  underwoods ;  the  woods  were  cut  down  and  sold 
only  once  in  twenty-one  years,  and  produced  no  profit  at  other  times : 
and  the  Gourt  held  that  the  proper  rule  was  to  require  a  constant  yearly 
contribution  according  to  an  estimate  of  the  product  to  be  expected  in 
twenty-one  years,  dividing  that  product  in  just  proportions  over  the 
nhele  period.  Lord  ELLBNBaROUGH  said  that,  although  none  of  the 
profits  might  be  taken  during  the  period  for  which  the  rate  was  made. 

(a)  January  16th,  1847.    Beibre  Lord  Dbhmav,  C.  J.,  Patttio*,  Colibidok  and  WiMiTiiiN, 
la. 

^  See  Bt^fitm  ▼.  Vtmge,  3  Q.  B.  843. 

(e)  3  B.  &,  C.  516,  was  cited ;  but  probably  the  reference  intended  waa  «o  £«ar  t.  ike  HwU 
A«&  CmpoMif,  5  M.  8l  8.  394. 
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« the  property"  was  "  at  all  times  raAeable  according  to  the  improve* 
ment  in  its  value,  or  in  the  rent  which  might  fairly  be  expected  from  it. ' 
^^gQ-|  In  Rex  *Y,  Lard  CfranviUej  9  B.  &  C.  188,  the  lessee  of  a 
"^  colliery  was  held  liable  to  be  rated,  not  only  in  proportion  to  the 
mine  rent  which  he  paid,  but  also  for  an  improved  annual  Talne  accrniDg 
from  machinery  which  enabled  him  to  raise  an  additional  quantity  of 
coal.  The  appellants  endeavour  to  deduce  the  principle  of  rating  in 
the  present  case  from  the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96, 
s.  1,  contending  that  the  proper  criterion  of  amount  is  the  rent  per  acre 
at  which  the  field  might  reasonably  be  expected  to  let  from  year  to  year 
with  the  privilege  of  taking  the  brick  earth,  free  of  all  usual  tenant's 
rates,  &c.  But  that  statute  does  not  affect  the  present  case.  The 
deductions,  there  prescribed,  for  attaining  the  net  annual  value  of  the 
hereditaments  previously  mentioned  apply,  not  to  such  property  as 
brick  lands,  which  are  rendered  productive  by  actually  taking  away  the 
substance,  but  to  the  more  usual  subjects  of  rating,  as  houses  and  farm 
buildings  and  lands,  which  need  repairs  and  other  annual  outlay  to  make 
them  yield  a  profit,  and  in  which  the  profitable  subject  is  renewable  at  an 
expense.  The  proviso  at  the  end  of  sect.  1,  as  to  the  hereditaments 
previously  referred  to  in  that  clause,  does  not  preserve  or  affect  any 
principle  which  can  operate  upon  the  present  subject  matter.  The  rate 
on  a  brick  field  must  be  calculated  upon  the  simple  estimate  of  rent  and 
royalties.  [Coleridge,  J.  In  the  present  case  there  is  some  expense 
incurred  to  make  the  land  productive.]  That  is  the  mere  expense 
of  getting  the  materials,  and  is  a  distinct  matter  from  the  rent. 
[CoLBRiDGB,  J.,  referred  to  the  explanation  of  the  word  '^liabili* 
ties"  in  Regina  v.  Capet,  12  A.  &  £.  882,  412,  &c.]  The  appel- 
*18dl  '^^^  ^^^'  contend  that  the  royalty  is  not  such  a  render  as  "^caa 
-^  be  incorporated  with  the  rent  for  the  present  purpose:  bat 
in  Daniel  v.  Chracie,  6  Q.  B.  145,  this  Court  held  that  an  agreed 
sum  per  thousand  for  bricks  gotten  from  a  brick  mine  was  a  rent  for 
which  a  distress  lay.  [Colbribgb,  J.  A  difiBculty  is  thrown  on  yon  by 
the  statement  in  the  case,  that,  in  point  of  fact,  the  rent  which,  on 
taking  a  lease  with  liberty  to  consume  the  brick  earth  (and  without 
liability  to  royalties),  any  tenant  would  pay,  is  10/.  per  acre.]  The 
appellant  has  consented  to  take  the  land  on  different  terms,  upon  the 
chance  of  such  profit  as  the  brick  earth  may  yield.  [Coleridge,  J.  If 
he  sold  his  interest,  the  land,  as  the  case  finds,  would  be  estimated  as 
worth  the  rent  of  10/.  per  acre.]  The  other  parts  of  the  case  are  incon* 
sistent  with  this  statement.  The  deductions  allowed  in  the  present 
assessment  are  not  merely  sufficient,  but  in  their  nature  such  as  per- 
haps ought  not  to  have  been  conceded. 

JTtTZ,  Deedee,  and  Paehley^  contri.  The  rate  ought  to  be  calculated 
upon  a  permanent  value,  not  upon  a  disproportionate  profit  casually 
thrown  into  a  single  year.    But  the  case  furnishes  no  materials  for 
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ascertaimng  such  a  Take.  The  number  of  stools  does  not  show  it ;  for 
a  man  may  find  it  advantageous,  at  a  particular  time  when  sales  are 
quick,  to  put  up  more  stools  than  he  will  find  employment  for  in  aft^r 
years.  The  rent  of  lOL  is  assigned,  not  only  to  the  first  year  of  work* 
iDg,  but  to  the  next  and  subsequent  years  when  the  field  is  becoming 
exhausted :  this  cannot  be  a  correct  calculation.  The  principle  of  the 
Parochial  Assessment  act,  6  &  7  W.  4,  c.  96,  s.  1,  is  to  attain  the  net 
sauual  yalue  by  making  deductions  for  rates  and  *tazes,  repairs,  p^i^Q^ 
insurance,  and  other  expenses  necessary  to  keep  the  premises  in  ^ 
a  condition  which  will  command  the  rent ;  the  yalue  is  thus  reduced  to 
that  of  a  permanent  estate;  a  property  that  is  never  to  become  ex- 
hausted. On  {he  principle  assumed  in  the  present  case,  which  excludes 
this  kind  of  calculation,  the  property  is  more  highly  rated  because  it  is 
m  a  coarse  of  being  destroyed:  and,  if  a  process  could  be  found  by 
which  the  clay  could  from  year  to  year  be  renewed,  the  rate. would  be 
lowered  in  proportion  to  the  expense  of  that  process,  though  the  real 
value  of  the  property  would  be  much  increased.  The  fee  simple  of  land 
under  ordinary  circu^nstances  has  been  reckoned  at  thirty-three  years' 
purchase ;  and  brick  lands  might  come  under  that  estimate  if  the  soil 
either  did  not  become  destroyed,  or  was  exhausted  so  slowly  that  the 
progress  of  destruction  was  not  appreciable.  But  that  is  not  the  case, 
and  the  difference,  for  the  purpose  of  rating,  between  ordinary  lands, 
and  property  which  must  perish  if  there  cannot  be  certain  deductions  and 
outgoings  for  the  purposes  of  preservation  and  reproduction,  was  pointed 
out  as  early  as  Bex  v.  Brograve^  4  Burr.  2491,  2493 :  and  the  distinction 
has  been  constantly  acted  upon:  it  was  expressly  adopted,  for  instancei 
in  Rex  t.  TiyndiMimy  9  B.  &;  C.  168.  The  true  principle  of  rating,  in 
the  present  case,  would  be  to  ascertain  what  a  person  would  give  for  the 
land  as  brick  land,  allowing  a  deduction  in  the  nature  of  that  which 
would  be  made  for  reproducing  what  is  destroyed,  if  there  were 
an  invention  for  renewing  it  as  the  power  of  the  soil  to  bring  forth 
vegetable  products  is  renewed  by  means  of  manure.  The  only 
^reproductive  fund  supposable  in  this  case  would  be  an  annual  r^-iM 
reserve  of  so  much  as  would  purchase  a  new  brick  field  when  the 
present  one  was  exhausted.  The  incorrectness  of  the  course  adopted  in 
this  rate  may  be  shown  by  supposing  that,  in  a  single  year,  the  building 
of  a  viaduct  or  other  great  work  in  the  neighbourhood  of  the  field  caused 
a  demand  for  bricks  which  almost  exhausted  it  at  once.  The  rate  in 
that  year,  on  the  present  principle,  would  be  extravagant ;  in  the  next 
year  it  would  sink  almost  to  nothing.  The  very  nature  of  rent  implies 
that  there  is  something  capable  of  being  rendered  from  year  to  year,  and 
which  is  produced  and  reproduced  by  the  land.  On  the  same  principle 
it  b  laid  down  that  ^^  tithes  shall  not  be  paid  of  anything  that  is  of  the 
substance  of  the  earth  and  are  not  annual,  as"  (among  other  things) 
*^  brick ;"  2  Inst.  651.     Without  pointing  out  the  precise  mode  of  assess* 
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nent  "which  should  be  adopted  here,  it  may  be  pronoonoed  that  any 
which  does  not  give  the  net  annual  yalue  communibuB  annis  is  wrong. 
The  principle  of  rating  on  the  ayerage  is  supported  by  Bex  y.  The  Bull 
Dock  Oompang,  6  M.  ft  S.  894 :  and  the  Court  there  relied  upon  Rex 
T.  Mirfield^  10  East,  219.  Lord  ELLBNBOROuaH  said,  in  the  latter  case  : 
*'  If  they"  (the  saleable  underwoods)  *^  are  rateable  at  all  times,  they 
will  contribute  according  to  their  yalue,  in  exact  proportion  with  the 
xeat  of  the  property  in  the  parish:  but  if  they  mtc  rateable  in  that  year 
only  in  which  they  are  cut,  the  sum  they  will  haye  to  contribute  may 
tnaterially  yary,  according  to  the  proportion  their  yalue  bears  in  that 
year  to  the  rateable  property  of  the  rest  of  the  parish,  and  may  be  much 
^1921  S^^^'^^  ^  much  less  than  the  aggregate  sum  it  would  *pay  if  it 
were  rateable  at  all  times."  And,  after  pointing  out  the  manner 
in  which  the  general  assessment  of  the  parish  would  be  aifected  by  ratmg 
l^e  underwoods  in  the  twenty-first  year  only,  he  added :  *'  A  mode  of 
rating  which  might  produce  such  differences  to  the  owner  of  this  descrip- 
tion of  property,  and  to  the  parish,  if  he  contributed  only  in  the  cutting 
year,  cannot  be  the  true  rule ;  and  the  only  other  rule  is  a  constant 
contribution,  which  will  at  all  times  fall  equally  upon  this  and  eveiy 
other  species  of  property."  The  same  reasoning  applies  here.^  And  the 
decision  in  that  case  was  recognised  by  the  Court  in  Bex  y.  Ferrybridge^ 
1  B.  &  C.  875.  As  to  Bex  y.  AUwoody  6  B.  &  C.  277,  which  was  cited 
as  establishing  that  the  rate  is  to  be  measured  by  the  rent  and  that  the 
rent  is  measurable  by  the  royalties  paid,  Wightwick*s  case,  there  stated, 
inyolyed  yery  different  questions  from  those  now  raised ;  and  the  subject 
of  occupation  was  a  coal  mine,  which  requires  an  ezpensiye  plant,  and  a 
continued  and  heayy  outlay  for  draining  and  other  purposes,  so  that  the 
tenant  necessarily  works  without  much  intermission,  to  get  in  the  interest 
of  his  money,  eyen  though  prices  should  fall :  the  royalties,  therefore, 
may  giye  a  sufficiently  correct  measure  of  the  production  from  year  to 
year.  But  the  permanent  expenses  of  a  brick  field  are  comparatively 
small ;  and  the  tenant  is  not  under  the  same  necessity  of  working  upon 
Any  uniform  scale.  The  only  basis,  therefore,  which  the  case,  as  stated, 
affords  for  calculating  the  rateable  yalue  is  the  estimated  rent,  the  royal- 
ties being  laid  out  of  consideration.  The  yalue,  at  all  eyents,  cannot  he 
carried  higher  than  the  101.  annually  per  acre,  subject  to  the  deduction 
*1Q^1  ^^  tenant's  rates  and  taxes,  which  is  ^correctly  made,  as  well  as 
"*  the  other  deduction  stated  in  the  case.  The  ashes  and  other 
JYtfeign  materials  used  in  manufacturing  the  bricks  could  not  be  included 
in  a  rate  on  the  produce  of  the  land.  (htr.  adv.  vuU> 

The  case  of  The  Queen  y.  JEverist  was  as  follows. 

On  appeal  by  Henry  Everist  against  a  rate  made  in  January,  1845^ 
f&r  the  relief  of  the  poor  of  the  parish  of  Frindsbury,  in  the  county  of 
£ent,  the  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  Uiii 
'Court  on  the  following  case. 
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IQie  ftppelhait  is  the  occupier  pf  m  piece  of  land  in  the  parish  of  Frinds- 
toy,  eoDtainhig  hrick  earth,  00  which  he  makes  and  boms  bricks.  Be 
entered  upon  the  occupation  bj  Tirtae  of  the  following  memorandnm  of 
i^greement,  and  has  since  continned  to  occopy  npon  the  same  terms 
mthoat  BXij  fonnal  renewal  of  the  contract.  (The  case  stated  the  mate- 
sal  parts  of  the  agreement  as  follows.) 

Memorandnm  of  an  agreement  entered  into,  the  8d  day  of  Jnly,  1686, 
letween  John  Batten,  of,  &c.,  (as  agent  to  Thomson  Hankey,  Esquire,  of 
tlie  city  of  London,  merchant)  on  the  one  part,  and  Henry  Everist,  of, 
.Ac,  on  the  other  part.  First,  that  the  said  John  Batten  agrees  to  let  to 
tke  said  H.  £•  a  certain  piece  of  land  as  a  brickfield,  which  is  now 
and  has  been  for  the  last  years  in  the  occupation  of  the  said 

E.  £.,  as  marked  out,  &c.,  in  a  field  called  Brickfield,  &c.,  in  the  parish, 
tc,  containing  by  sdmescnrement  acres,  together  with  the  cot- 

ti^es  thereon,  on  which  to  make  and  bum  brioks,  for  three  years 
^certain  from  Christmas,  1884,  to  Christmas,  1687,  on  the  follow-  r*i  94 
lag  terms :  To  omke  or  pay  for  one  million  of  brides  at  least,  for 
•ssch  year  of  the  above  period,  at  the  rate  of  2t.  8d.  per  thousand,  and 
so  on  for  erery  thousand  beyond  the  said  milHon;  to  be  considered  and 
^mated  between  the  parties  to  be  the  same  number  as  the  duty  to  the 
Sing  is  actually  paid  for,  such  payment  to  be  considered  xlue  and  pa^ 
able  as  a  rent,  and  to  be  made  on  25th  March  and  29th  September  in 
esdi  year  daring  the  .said  term  hereby  grained,  and  in  oach  and  every 
yesr  during  which  the  said  H.  £.  continues  to  occupy  the  said  brickfield 
sad  cottages.  The  said  John  Batten,  as  agent,  fcc.  (for  Haiikey),  is  to 
be  St  liberty  to  distrain  the  goods,  Ac,  there  fonnd,  and  levy  ajch  arreaa 
sf  the  said  payments  or  sums  of  money  as  shall  be  bdund  and  unpaidy 
ja  like  manner  as  by  law  might  or  coold  be  done  in  case  such  arrears 
were  due  for  rent  of  the  said  brickfield.  (Then  followed  stipulationa,  not 
now  material,  as  to  a  wharf  and  the  creeks  and  road  leading  to  it.  The 
Imtks  w«re  to  he  made,  damped,  and  bnmed  on  the  ground  marked  out, 
and  a  dear  road  left  over  it,  kc.)  And,  whereas  the  said  H.  E.  is  de- 
sirous to  occupy,  for  other  purposes  than  hriekmaking,  the  remaining 
|isrt  of  the  said  piece  or  psrcel  of  land  called  Brickfield,  oontaining  by 
admeasurement  18a.  8r.  and  89p.,  it  is  hereby  understood  and  agreed, 
k&,  that  the  said  H.  E.  is  to  pay^  in  addition  to  the  sum  which  may  be 
dse  and  payable  for  hriekmaking,  the  annual  rent  of  8L  per  acre  upon 
;uae  acres  fi  the  said  fieldt  to  be  payable  on  25th  March  and  29th  Se^ 
tember.  Everist  was  also  to  pay  all  parochial  rates,  assessed  taxes  and 
jMCBsmcnts^  and,  at  the  expiration  or  other  sooner  determination  of  tbo 
torn,  to  levd  the  pieces  of  land  where  they  shoidd  ^have  been  r4t^g5 
iag  or  bix>ken  19  by  him,  and  leare  them  loveUed,  and  fit  for  oul-  ^ 
tivstion. 

The  appellant  has  occupied^  for  the  purposes  of  bridcmaking,  the  samo 
pieee  of  land  as  a  brickfidd  in  the  memorandum  mentioned  for  the  last 
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£fteen  years ;  and  in  the  rates  for  tlie  relief  of  the  poor  of  the  parish  of 
Frindsburj,  made  prior  to  October,  1844,  he  has  always  been  rated  in 
the  following  manner.  (The  form  of  rate  was  set  out,  the  material 
parts  being)  ^^Bescriptian  of  property*  Brickfield  and  honses."  ^^Sith 
mated  extent*  26a.  2r.  86p.  OroM  estimated  rental*  111/.  lOt 
Rateable  value.  98/.  158.  Rate,  at  6d.  in  the  pound.  22.  98.  id."  The 
making  of  bricks  having  greatly  increased  during  the  last  ten  years,  a 
resolution  of  vestry  was  passed,  10th  October,  1844,  ^'  That  the  several 
brick  yards  in  the  parish  be  rated  at  1$.  per  thousand  upon  the  sap- 
posed  number  manufactured  at  each  stool,  considering  it  a  rental  upoa 
each  stool.  500,000  bricks  are  made  at  each  stool."  In  pursuance  of 
this  resolution  the  actual  rateable  value  of  the  appellant's  brickfield 
was  endeavoured  to  be  ascertained  by  a  calculation  of  the  number  of 
bricks  made.  The  net  rateable  value  was  raised  from  98/.  15t.  to  5501 
by  a  rate  made  on  the  10th  October,  which  assessment  was  paid  under 
protest.  In  January,  1845,  another  rate  was  made,  in  which  the  appel- 
lant was  rated  as  follows.  The  case  set  out  the  form,  which  difiiered 
from  that  first  above  mentioned  in  the  following  particulars.  ^^Descrip' 
tian  of  property.  Brickfields."  ^^Qron  estimated  rental.  645/.  10a 
fiateable  value.  550/.  Rate^  at  6d.  in  the  pound.  18/.  158."  The 
appellant  duly  appealed  against  this  rate  on  the  ground  that  he  vas 
overrated  in  respect  of  the  yearly  value  of  the  land  in  his  occupation. 

•IQf^l  '^^^  ^'^^  ^^  brick  earth  dug  in  the  land  in  question  *iB  never 
-J  sold  as  such  by  the  appellant,  and  is  only  one  of  the  materials 
used  in  the  manufacture  of  bricks.  The  other  materials  used  in  the 
manufacture  of  bricks  are  chalk,  sand,  ashes  and  breeze,  all  of  which 
have  to  be  brought  to  the  brickfields  from  other  places.  The  manufa^ 
ture  is  attended  with  great  risk  and  uncertainty ;  and,  in  the  progress 
of  making,  the  bricks  are  exposed  to  considerable  damage  from  rains 
And  other  accidental  causes ;  for  which,  however,  an  allowance  of  one* 
tenth  from  the  gross  number  is  made  by  the  excise  in  charging  the  dutj. 
When  the  rate  appealed  against  was  made,  the  appellant  had  twenty* 
two  stools,  for  the  purpose  of  brickmaking,  upon  his  brickfield.  The 
sum  of  800/.  per  annum  is  necessary  for  the  proper  working  of  each 
stool.  The  sum  paid  by  the  appellant  to  Mr.  Hankey  under  the  memo- 
randum of  agreement,  at  28.  8d.  per  thousand  of  the  bricks  made, 
amounted  in  1840  to  1010/.  98.  6d. ;  in  1841  to  928/.  l8.  id. ;  in  1842 
to  960/.  78.  2d. ;  in  1848  to  958/.  188.  Sd. ;  and  in  1844  to  13241 
48.  9(2. 

It  was  contended  for  the  appellant :  First :  That  the  land  in  question 
ought  not  to  be  rated  higher  than  1/.  108.  per  acre,  which  is  the  average 
value,  to  let  and  of  rating,  of  ordinary  agricultural  lands  in  the  parish* 
Secondly :  That,  if  any  addition  is  to  be  made  in  respect  of  the  land 
containing  brick  earth,  the  sum  per  acre  ought  not  to  exceed  3/.  lOs*) 
irhich  is  the  average  value  of  the  beet  garden  ground  in  the  parish  to 
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let  bj  tbe  acre.  The  respondents  contended  that  the  sum  actually  paid 
to  Mr.  Hankey  for  bricks  made  upon  the  land  rated,  under  the  memo- 
rtndam  of  agreement,  was  to  be  considered  as  the  rent  which  the  appel* 
lant  bound  himself  to  pay,  taking  all  the  chances  of  making  the  trade 
of  brickm&king  profitable;  and  that  the  mode  by  *which  the  p^^^Qw 
parish  arrived  at  the  amount  of  bricks  made  was  immaterial*  It  '- 
was  admitted  that,  if  this  view  were  correct,  the  amount  of  the  rate  did 
not  exceed  the  rateable  value  of  the  land  after  making  all  lawful  deduo* 
tions.  The  other  rateable  property  in  the  parish  is  rated  upon  an  esti* 
mate  of  the  net  annual  value  thereof  within  the  meaning  of  stat.  6  &  T 
W.4,  c.   96. 

The  question  for  the  opinion  of  this  Court  was,  what  is  the  net  annual 
value  of  the  land  in  question  ? 

If  the  sums  paid  by  the  appellant  under  his  agreement  were  to  be  con* 
sidered  in  the  nature  of  rent,  and  as  such  ought  to  form  the  basis  of  the 
rating,  the  order  of  sessions  was  to  be  confirmed. 

If  either  of  the  modes  contended  for  by  the  appellants  should  be  con- 
sidered correct,  the  case  was  to  be  sent  back  to  the  sessions  that  the 
rate  might  be  adjusted  accordingly. 

This  case  also  was  argued  in  last  Hilary  term.(a) 

Sir  F.  Thetiger  and  Bodkin^  in  support  of  the  order  of  sessions.  The 
land  cannot  be  rated  as  agricultural  or  garden  land,  but  must  be  assessed 
according  to  the  use  actually  made  of  it.  [J?t7Z,  contri,  admitted  these 
propositions.]  The  reservation  in  the  agreement  is  in  the  nature  of  a 
rent,  and  is  the  proper  basis  of  rating.  It  is  reasonable  that,  between 
the  landlord  and  tenant,  a  sum  calculated  upon  what  the  land  is  actually 
made  to  yield  shou}^  be  considered  the  rent :  as,  if  they  agreed  that  so 
much  should  be  paid  for  every  quarter  of  wheat  produced.  The  principle 
that  land  which  becomes  a  source  of  profit  by  being  employed  in  a 
^particular  manner  is  rateable  in  proportion  to  the  profit  so  r^E-ioo 
obtained  is  well  known :  the  application  of  it  was  discussed  in 
Regina  v.  The  London  and  South  WeMtem  Railway  Companjfy  1  Q.  B. 
^,(6)  and  Regina  v.  The  Orand  Junetwn  Railway  Company^  4  Q.  B, 
18,(<?)  with  reference  both  to  the  case  in  which  the  landowner  keeps  the 
property  in  his  own  hands  and  to  that  in  which  a  tenant  occupies  it.  In 
the  latter  case,  the  subject  matter  of  rate,  upon  land  in  the  owner's  hands, 
vas  arrived  at  by  successive  deductions :  here  a  tenant  has  possession, 
and  the  result  presents  itself  at  once:  the  only  question  is  whether  that 
which  appears  is  a  rent  or  not*  The  argument,  that  it  is  not  so  because 
the  subject  of  occupation  is  being  destroyed,  would  extend  to  slate  quar- 
ries and  coal  mines,  but  has  never  yet  been  applied  to  these.  The  only 
practicable  course  in  such  a  case  is  to  rate  the  land  according  to  its 

(a)  Janiury  27th,  1847.    Before  Lord  Dbnman,  C.  J.,  and  Pattisoit,  J. 
(i)  The  pMsege  at  p.  581,  beginning  "  There  ie  a  cIbm  of  caaea/'  &c.,  waa  particularlf 
referred  to. 

if)  And  aea  ficfma  v.  Th*  Grtat  WuUm  BaUway  Company,  6  Q.  B.  179. 
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sotnal  prodactivenesB  -at  the  time,  so  long  as  it  retains  ike  prodactire 
quality  and  ihe  oooapier  can  afford  to  pay  a  rent.  There  is  no  principle 
on  wfaidh  an  average  of  years  can  be  taken,  when  the  whole  snbject  mat* 
iter  may  be  eochausted  in  any  one  year.  The  role  of  allowance  for  a 
jrenewal  fund  does  not  apply.  If  the  product  has  actually  failed  at  the 
time  when  the  rate  is  maide,  ao  that  there  is  then  no  profitable  occapatioo, 
the  occupier  may  prove  that  on  the  appeal,  as  was  done  in  Itex  v.  Bed- 
worthy  8  East,  887. 

jGSS,  D^Bdet  and  Pmhley^  contri.    On  the  finding  of  ^e  sessions  no 

'^1991  '^'^^'^^^  ^^^^^^  appears.     In  point  *of  fact  the  sums  which 
Everist  has  paid  have  varied  from  year  to  year.    If  he  had  bound 
himself  to  pay  a  given  sum  every  ye^r  at  «U  events,  that,  as  to  certainty 
of  amount,  would  have  been  a  rent ;  but  no  prudent  man  would  have  se 
"Undertaken,  considering  the  vicissitudes  to  which  demand  in  this  kind 
^f  business  is  sufaje<^.    The  agreement  itself  does  not  declare  the  royalty 
to  be  rent ;  the  stipulation,  that  it  may  be  distrained  for  ^^  in  like  man- 
ner as  by  law  might  or  could  be  done  in  case  such  arrears  were  due  for 
vent,""  implies  the  contrary.     Even  if  the  parties  had  called  it  rent,  the 
question  would  be  whether  in  fact  it  was  or  was  not  so.  •  The  finding  is 
defective,  both  because  thwe  is  notiiing  from  which  the  amotmt  likely  to 
be  payable  for  the  number  of  bricks  exceeding  a  million  can  be  estimated, 
whereas,  under  stat.  6  &;  7  W.  4,  c.  d6,  s.  1,  h  is  essential  that  the  rate 
afaould  be  calculated  on  the  rent  at  which  the  premises  ''  might  reason- 
nbly  be  expected  to  let  from  year  to  year,"  and,  further,  because,  if  a 
definite  sum  had  been  arrived  at,  it  would  not  be,  in  its  nature,  a  rent 
Periodical  payments  for  the  yield  of  bri^  land,  which,  by  the  increase 
of  demand  and  by  modem  improvements  in  working,  will  in  a  very  short 
time  be  exhausted,  are  not  a  rent  but  a  purchase  money  for  the  land 
itself.     If  the  principle  assumed  on  the  other  side  be  correct,  a  honse 
which,  under  an  act  of  parliament,  was,  within  a  certain  time,  to  be 
pulled  down  and  not  rebuilt,  would  be  rated  higher  than  neighbouring 
houses,  because  there  was  no  necessity  for  a  renewal  fund.     This  line 
of  argument,  which  was  urged  also  in  Jtegina  v.  We$tbrookj  antd,  p. 
^QAA-i  1^0,  has  *not  been  attended  to  in  earlier  cases ;  nor  would  it  for- 
"*  merly  have  had  the  weight  which  it  now  derives  from  the  rapid 
exhaustion  of  pits  as  at  present  worked.     The  argument,  that  the  land 
is  properly  assessed  in  proportion  to  the  value  it  derives  from  its  appli- 
cability to  certain  purposes,  does  not  meet  the  objection  founded  on 
Stat.  6  &  7  W.  4,  c.  96,  s.  1.     And  the  rate  assumes,  in  effect,  to  bring 
nnder  assessment  the  profits  of  a  manufactory,  **  obtained  by  applying 
the  skin  and  industry  of  man  to*'  the  product  of  the  soil:  which  is 
contrary  to  the  principle  acted  upon  in  Jtex  v.  Tlte  Birmngham  (7sl 
Light  and  Coke  Camp<m]fy  1  B.  &  C.  506.  Cur.  adv.  vuH. 

Lord  Dbnman,  C.  J.,  in  this  vacation  (February  25th),  delivered  the 
judgment  of  the  Court. 
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These  were  oiaes  Miat  from  the  Searions  respeetiTely  of  Middkiax  and 
Seat,  which  maj  properlj  be  ooseidered  together,,  being  intended  ta 
pDcure  a  decwion  on  the  same  question ;  the  proper  mode  of.  rating-  th« 
ooenpiers  of  brickfields  to  the  relitf  of  the  poor. 

The  material  facta  found  in  both  cases  are  nearlj  the  same.  In  both< 
it  k  stated  that:  much  expense  and-  the  introduction  of  foreign  matten 
ire  necessary,  in  order  to  make  the  occupation  productiTe.  and  profitable;. 
and  the  result  is  liable  to  much  risk :  it  is  understood,  therefore,  if  nolt 
made  legally  certain^  that  the  tenancy  shall  be  of  some  years'  duration^, 
ttd  the  rent  is  in  part  only  fixed,  in  part  made  to  depend,  in  the  nature 
of  a  royalty,  on  the  number  of  bricks  made ;  the  material,  the  brick 
earth,  i».not  in  its  nature  renewable,  and.  in  *both  cases  will  be  rMfrv 
CQDsamed,  according  to  reasonable  calculation,  within  no  great  ^ 
Qomber  of  years.  In  both  cases  the  basis  of  the  rate  has  been  the  snp^ 
poaed  total  amount  paid  to  the  landlord,  considering  as  well  the 
royalty  as  the  fixed  sum.  to  be  rent,  and  to  be  the  proper  criterion, 
within  the  Parochial  Assessment  Act  (6  &  7  W.  4,  c.  96),  of  the  rent. 
at  which  the  land.  may.  ^reasonably  be  expected,  to  let  from  year  to 
year,"  free  of  such  charges,  and  making  such  deductions,  as  the  statute 
specifies*  In  the  case  of  Westbrook^  however,  the  Sessions  hav*  founds 
that  ^'the  rent.  per.  acre-'  which,  on  ^'taking  a  lease"  ^* with  liberty  to. 
oonanme  the  soil  and  day  or  brick  earth  (and  without  any  liability  to^ 
pay  any  royaltj^  in  respect  of,  the  number  of  bricks  made),  any  tenant. 
woald  hare  beearwilling  to  pay,  would  hare  been  the  sum  <^  10/,  per  acre. 
ooly."  'So  finding-correspondent  to  this  appears  in  the  case  of  Everist. 

The  question  which. we  have  to  determine  isy  whether  the  principle  on. 
which  the  parish  officers:  haye  proceeded  is  correct  with  reference  to  the 
>tatate  before  alluded  to.  We  must,  assume  the  amounts  to  be  correct, 
both  as  to  the  royalty,  and  the  deductions  made :  and  no  question  involv* 
iag  any  difficulty  in  principle  was  raised  as  to  the  nature  or  number  of 
tlieselsst 

It  will  be  conTOnient  in  the  first  place  to  consider  the  question  without 
reference  to  the  special  finding  in  Westbrook's  case :  and  then  to  see. 
whether  that  finding  makes  any  difference  in  the  dedsion  of  that  case. 

It  is  objected  by  the  i^ppellants,  in  the  first  place,  that  it  is  a  fallacy 
^  infer,  from  the  fact  thst  there  are  so  many  stools  on  the  ground  from 
which  80  many  thousand  bricks  may  be  made  in  each  year,  that  so  many  wUl. 
in  fact  be  made  and  paid  for ;  or,  secondly,  *from  the  fact  that  so  r^M 
ii^y  have  been  made  and  paid  for  in  one  year,  that  the  same  or  ^ 
^  equal  nuoiber  will  be  made  and  paid  for  in  the  following  year  and. 
years.    And  .without  doubt  the  conclusions  do  not  follow  with  certainty 
from  the  premises:  but  the  answer  to  the  first  of  these  remarks  is,  that« 
it  is  r&ther  a  question  of  amount  than  of  principle ;  it  does  not  touch. 
the  question  of  whether  the  royalty  is  in  substance  a  rent.     Considered 
M  a  question  of  amount  ooly^  the  parish  officers,  having  to  make  a 
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prospective  rate,  may  well  look  to  see  what  it  is  probable  tbe  land  will 
be  made  to  produce  in  the  current  year :  they  may  well  proceed  with  a 
Mckfield  as  they  would  with  land  used  for  agriculture ;  they  cannot  in 
that  case  tell  for  certainty  how  much  will  be  tilled,  nor  with  what  grain, 
Still  less  how  much  will  be  produced,  or  at  what  price  sold ;  yet,  sup- 
posing the  tenant  to  occupy  at  a  rent  to  be  ascertsmed  in  each  year  by 
the  actual  produce  and  price,  as  it  well  might  be,  they  may  reasonably 
beforehand,  from  such,  premises  as  the  nature  of  the  land,  its  nsnal 
mode  of  cultivation,  the  preparations  actually  made,  if  any,  and  otber 
such  circumstances,  infer  what  will  be  the  rateable  value  in  the  given 
year.  In  the  present  case  we  cannot  say  that  the  nature  of  the  occu- 
pation does  not  afford  rather  safer  premises  for  drawing  the  conclusion 
as  to  amount.  The  preparations  are  somewhat  of  a  more  permanent 
nature :  it  is  not  unreasonable  to  infer  that  the  stools  would  not  be 
erected  but  with  the  intention  of  making  bricks ;  and  that  more  would 
not  be  erected  than  the  quantity  of  bricks  to  be  made  would  require ; 
and  that  more  bricks  would  not  be  made  than  were  expected  to  be  sold, 

*2031  ^^P^^^'^7  ^  ^^^  ^^^7  ^  government  and  the  royalty  to  the  *land- 
lord  are  to  be  paid,  not  on  the  sale,  but  the  making.  These 
premises  raised  at  least  a  prim&  facie  case ;  and,  if  they  led  to  an 
exaggerated  conclusion,  it  was  in  the  power  of  the  appellants  to  baye 
shown  the  error  by  actual  proof.  As  to  the  second  objection,  the  answer  is 
that  the  rate  is  made  but  for  the  year,  and  any  falling  off  in  succeeding 
years  would,  of  course,  operate  in  reduction  of  the  rate  for  those  years. 
But  the  next  objection  is  a  more  important  one ;  that  it  is  altogether 
wrong  in  principle  to  consider  the  royalty  as  rent :  and  this  appears  to 
be  founded  mainly  on  this,  that  it  is  a  sum  paid,  not  in  respect  of  tbe 
renewing  produce  of  the  land,  but  of  a  portion  of  the  land  itself,  and 
that  not  consumed  by  slow  degrees,  and  to  be  exhausted  at  the  end  of  a 
long  period,  as  is  the  case  with  a  coal  mine,  under  which  circumstances  ii 
was  admitted  that  it  might  be  treated  as  produce,  but  in  such  large  pro- 
portions that  the  whole  would  in  a  few  years  be  exhausted.  It  does  not 
appear  to  us  that  the  circumstance  of  a  more  or  less  rapid  consumption 
can  make  any  difference  in  the  principle.  The  rate  is  always  imposed 
with  reference  to  the  existing  value ;  whether  temporary  or  enduring  is 
immaterial.  A  case  was  supposed  of  a  brickfield  worked  out  in  less  than 
a  year  to  meet  the  demand  of  some  enormous  contract  for  a  public  work; 
the  consequence  would  be  that  the  land  would  have  a  very  much  in- 
creased value  for  the  year,  and  it  would  be  only  reasonable  that  it  should 
bear  an  increased  rate  for  that  year :  in  the  following  year  its  value 
might  sink  almost  to  nothing,  and  the  rate  ought  to  fall  proportionatelj) 
even  to  nothing,  if,  the  brick  earth  being  exhausted,  the  land,  like  an 
exhausted  coal  mine,  should  become  entirely  unproductive.  If  tbi^ 
*2041  *^®^®  °^^  ®^'  ^^  obvious  injustice  would  be  done  to  the  other  rate- 
payers.    Suppose  two  brickfields  of  the  same  size,  which,  worked 
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10  88  to  be  consaiDed  in  ten  yean,  and,  by  equal  working  in  each  year, 
voold  produce  1000/.  each,  on  which  the  rate  should  be  10{,,  in  ten 
jears,  each  will  contribute  100/.  to  the  parochial  burthens :  let  one  be 
exhausted  in  the  first  year,  the  produce  will  have  been  10,000/.,  but  the 
rate  only  102.  for  that  year,  according  to  the  appellant's  argument,  and 
it  may  be  nothing  afterwards :  but,  whatever  it  be  afterwards,  it  is  clear 
that  there  will  have  been  a  valuable  occupation  in  one  year,  escaping,  as 
to  nine  tenths,  the  rate  entirely.  But  no  injustice  would  be  done,  if  in 
every  year  the  occupier  could  be  assessed  according  to  the  actual  value 
in  that  year ;  and  it  is  the  duty  of  the  overseers  to  arrive  as  nearly  at 
this  as  they  can. 

The  case  of  Rex  v.  Mirfieldj  10  East,  219,  was  mentioned  in  the 
course  of  the  argument.  The  facts  of  that  case  are  wholly  unlike  those 
of  the  present.  The  saleable  underwoods  there  produced  no  profit 
except  in  the  twenty-first  year.  Here  there  is  nothing  to  show  that 
equal  profits  may  not  arise  in  every  year  of  the  tenancy,  long  or  short ; 
the  term  of  tenancy  is  fixed  on  that  assumption.  The  principle,  how* 
ever,  of  that  decision  is  in  accordance  with  what  will  be  our  conclusion. 

We  come,  then,  to  the  bare  objection  that  the  royalty  is  paid,  not  for 
the  renewing  produce  of  the  land,  but  for  several  portions  of  the  land 
itself,  mixed  up  with  foreign  matter :  the  expense  of  this,  however,  must 
of  course  have  been  cast  off  before  the  royalty  itself  was  ^fixed.  ruLOQK 
That  was  a  sum  which,  after  all  such  expenses  paid,  the  occupier  ^ 
could  afford  to  render  to  the  landlord.  When  the  case  is  thus  laid  bare, 
there  is  no  distinction  between  it  and  that  of  the  lessee  of  coal  mines, 
of  clay  pits,  of  slate  quarries :  in  all  these  the  occupation  is  only  valua^ 
ble  by  the  removal  of  portions  of  the  soil ;  and  whether  the  occupation 
is  paid  for  in  money  or  kind,  is  fixed  beforehand  by  the  contract,  or 
measured  afterwards  by  the  actual  produce,  it  is  equally  in  substance  a 
rent :  it  is  the  compensation  which  the  occupier  pays  the  landlord  for 
that  species  of  occupation  which  the  contract  between  them  allows.  Thia 
voold  not  admit  of  an  argument  in  an  agricultural  lease,  where  the 
tenant  was  to  pay  a  certain  portion  of  the  produce :  that  would  be  admits 
ted  to  be  in  all  respects  a  rent  service,  with  every  incident  to  such  a 
rent :  and  in  Daniel  v.  Q-raciey  6  Q.  B.  145,  we  held  the  same  with 
regard  to  a  marl  pit,  and  brick  mine,  as  the  parties  termed  it,  where  the 
render  was  of  so  much  per  cubic  yard  of  the  marl  dug,  and  so  much  per 
thousand  of  the  bricks  made. 

We  are  brought,  then,  to  the  conclusion  that  the  parish  officers  have 
done  right  in  considering  the  royalty  as  a  portion  of  the  rent  *  and  we 
see  no  objection  to  the  mode  by  which  they  arrive  prim&  facie  at  the 
oonclusion  that  the  amount  of  royalty  reckoned  in  the  rate  will  be  paid 
in  the  year  for  which  the  rate  is  made. 

Still,  it  must  always  be  remembered  that  the  ultimate  question  is  thai 
propounded  by  the  statute ;  and  therefore  the  amount  which  has  been 
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tbe  rate  upon  the  Company  in  the  hamlet  onght  to  stand,  and  do  stand, 
at  the  amount  at  which  the  said  Company  were  rated  in  respect  of  their 
works  in  the  said  hamlet  in  January,  1848,  that  is  to  say,  on  the  net 
estimated  rental  or  rateable  value  of  1478L 

He  also  further  stated  for  the  opinion  of  the  Court  the  following  facts. 

The  Company  is  incorporated  by  a  public  act  of  parliament,(a)  to 
which  the  Court  is  referred*  The  whole  subscribed  capital  of  the  Com- 
pany, viz.  443,3002.,  together  with  a  further  sum  saved  out  of  income, 
in  the  whole  674,5002.,  has  been  invested  in  permanent  works,  situate  in 
twenty-one  parishes  or  parochial  districts,  having  separate  poor  rates. 
Out  of  this  sum  19,0002.  have  been  invested  in  the  hamlet  of  Mile  End 
Old  Town.  The  revenue  (with  a  trifling  exception)  arises  from  water 
rates ;  and  the  gross  annu^  receipts  of  them  amount  to       -    JC54,000. 

The  annual  disbursements,  including  all  the  deductions  specified  in  the 
act  6  &  7  W.  4,  c.  96  (Parochial  Assessment  Act),  and  also  including 
remuneration  for    personal    skil^  labour   and    management,  amount 
to.  .......        £18,000. 

The  gross  receipts  for  water  rates  in  the  hamlet  are         -  8,900. 

*2101  *^^  ^^^^^B^^^i^^  ii^  ^^^  s^^o  ^®  ~  *  3,000. 

-^  Hence  the  total  net  receipts  of  the  Company  amount  to    36,000. 

Ditto  ditto  (in  the  hamlet)        -  -  5,900. 

The  Company  also  have  and  require  an  average  stock  of  personal  pro- 
perty consisting  of  coals,  materials  and  other  goods  on  their  premises,  of 
the  value  of  20002.  In  several  of  the  parishes  the  water  rates  are  yery 
trifling :  but  the  Company  possess  therein  extensive  permanent  works, 
such  as  buildings,  reservoirs,  conduits,  canals,  bridges  and  mains,  yieldisg 
to  the  Company  no  other  pro&t  than  as  being  conducive  to  the  earning 
of  water  rates  received  in  other  parishes.  The  annual  value  of  these 
may  be  assumed,  for  the  purpose  of  this  case,  to  be  65007.  as  mere  land 
and  buildings,  with  their  fixtures  and  machinery  attached,  and  deriring 
some  additional  value  from  their  capacity  of  being  applied  to  such  par- 
poses  as  that  of  a  water  company. 

In  the  hamlet  of  Mile  End  Old  Town  there  are  no  works  except  mains 
and  pipes  for  the  supply  of  the  inhabitants. 

The  quantity  of  mains  and  pipes,  and  of  land  occupied  by  them  in  tbe 
different  parishes  in  which  water  rates  are  received  (excluding  from  the 
calculation  all  land,  reservoirs,  buildings  and  other  the  permanent  works 
above  mentioned  rateable  merely  as  such,  without  regard  to  the  profit 
derived  from  water  rates),  may  be  taken  in  this  case  to  be  in  the  direct 
ratio  of  the  gross  receipts  in  each  parish. 

Any  one  who  should  become  a  lessee  for  a  term  of  years  under  tbe 
Company  of  the  whole  water  works  throughout  the  district,  with  the 
intention  and  power  of  supplying  it  with  water,  under  the  powers  of  the 

(a)  Stat.  47  G.  3,  Se«.  2,  c.  LuiL  Local  and  personal,  public 
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^CooipMiy's  act  of  parliament,  ovght  to  liaTo  at  his  command  a  r^q-i  ]^ 
floatiog  ei^iiftal  of  20,0002.    But  no  pmdent  person  would  take  a 
mere  lease  from  year  to  year  of  such  a  concern ;  nor  would  he  take  a 
letse  of  ttie  works  in  any  single  parish  only. 

The  rate  made  by  the  oyerseers  of  the  hamlet  on  the  Company  is  a 
good  one,  and  enght  to  stand,  if  the  following  mode  of  calculating  the 
rateable  value  of  the  mains,  pipes,  &e.,  be  tenable  in  point  of  law. 

As  the  total  net  reodpts,  vis.  86,000/.,  measure  the  full  value  of  the 
water  works  in  the  hands  of  a  lessee  who  must  retain  his  own  profit  out 
of  them,  the  Company  ought  not  to  be  assessed  upon  that  entire  amount; 
for  a  tenant  under  them  would  be  entitled  to  expect  a  large  return  of  « 
profit  on  a  coneem  requiring  judicious  management  and  the  employment 
of  a  large  capital,  and  involving  risk  and  responsibility.    He  might  have 
to  borrow  the  necessary  capital  at  5  per  cent.,  and  would  be  entitled  to 
a  laige  trade  profit  on  his  floating  capital  and  on  the  stock  of  personal 
prop^y  necessarily  kept  in  hand  on  the  premises.    A  profit  of  25  per 
oent.  on  the  sum  of  20,0002.,  and  10  per  cent  on  the  value  of  the  stock 
on  hand,  may  be  assumed  as  not  unreasonable  under  the  circumstances. 
Tbe  profits  q£  the  tenant  may  therefore  be  taken  at  52002.  per  annum. 
Ibe  remuneration  for  personal  trouble  now  received  by  the  board  of 
nsaagement  would  be  received  by  the  lessee  himself,  and  is  already 
incladed  in  the  disbursements.    The  difference,  namely  80,8002.  per 
SQnum,  is  what  a  lessee  would  be  willing  to  pay  to  the  Company  under 
lis  lease,  and  is  therefore  the  net  estimated  rental  or  annual  value,  on 
vhieh  tbe  rate  diould  he  calculated  if  the  whole  works  were  in  one 
parish.     But,  the  wodks  being  in  ififferent  ^parishes,  in  some  of   .^^^  ^ 
vhieh  (aa  above  rtated)  no  profits  are  derived  from  water  rates,  ^ 
the  basis  of  valuation  will  not  be  uniform  throughout  all  of  them.     The 
pariAee  in  which  large  profits  are  made  by  water  rates  will  take  those 
profits  into  their  estimate,  because  the  mere  land  covered  by  the  mains 
and  pipes  is  of  trifling  value.     On  the  odier  hand,  the  parishes  in  which 
tke  water  rates  are  small  or  none,  and  the  land,  buildings  and  machinery 
«f  the  company  extensive,  will  base  thesr  estimates  on  the  probable  rent 
of  the  land  and  buildings  as  stieA.    Hence,  before  the  net  rental  of 
S0,8002.  is  apporti<med  among  the  parishes  in  which  tibe  water  is  deli- 
vered and  the  water  rates  actually  received,  the  annual  value  of  works, 
legally  rated  on  a  different  principle  or  basis,  must  be  deducted :  this 
last  menti<»ied  vahe  is  (as  above  stated)  65002. ;  and  therefore  the  net 
annual  value  to  be  apportioned  among  the  parishes  in  the  ratio  of  the 
let  receipts  for  water  rates  in  each  is  24,8002.    The  result  gives  an 
tannal  value  in  Mile  End  Old  Town  which  will  support  the  rate.     So, 
if  this  net  value  be  apportioned  among  the  parishes  in  which  the  water 
fates  are  received,  in  the  ratio  of  the  quantity  of  mains,  pipes,  and  land 
occupied  by  them,  in  each,  the  result  will  be  nearly  tbe  same,  and  will 
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support  tbe  rate,  inasmuch  as  those  quantities  are  (as  above  stated)  to 
be  taken  in  the  present  case  to  be  in  the  ratio  of  the  gross  receipts. 

On  the  part  of  the  Company  it  is  contended : 

1.  That  the  net  receipts  do  not  represent  the  earnings  in  each  parisli, 
the  T^ater  rates  being  in  fact  earned,  not  by  the  pipes  in  the  particular 
parish,  but  by  all  the  works  of  the  company  employed  to  collect  and  to 
distribute  the  water  from  its  sources. 

^^  ^-       ^2.  That  the  deduction  in  respect  of  tenants'  profits  should  be 
-'  ascertained  by  a  per  centage  on  the  gross  receipts  of  the  Com- 
pany ;  and  they  claim  a  deduction  of  ten  per  cent,  for  such  profits. 

As  to  this  point  I  find,  as  a  fact,  that  the  tenants'  profits  bear  no 
definite  proportion  to  the  gross  receipts,  and  cannot  be  ascertained 
solely  by  reference  to  such  receipts,  but  are  governed  by  other  extrinsic 
considerations. 

8.  That  some  allowance  should  be  made  for  goodwill,  such  goodwill 
being  the  pecuniary  value  of  the  advantage  which  a  lessee  or  assignee  of 
the  Company  derives  from  his  enjoyment  of  an  established  business  and 
customers  already  secured. 

4.  That,  assuming  86,000/.  to  be  the  net  value  of  the  whole  of  tbe 
works  of  the  Company,  and  the  basis  of  the  entire  rate  on  them,  the 
amount  ought  to  be  distributed  among  the  parishes  in  proportion  to  tbe 
quantity  of  fixed  capital  or  property  of  the  Company  in  each.  That, 
the  proportion  of  such  fixed  capital  or  property  being  fairly  represented 
by  the  sums  invested  in  works  in  each  parish,  the  rateable  value  in  the 
hamlet  may  be  ascertained  by  the  following  proportion,  that  is  to  say: 
As  the  whole  fixed  capital  (674,5002.)  is  to  the  whole  net  receipts 
(36,0002.)  so  is  the  fixed  capital  in  the  hamlet  (19,000/.)  to  the  portion 
of  net  receipts  rateable  in  the  hamlet  (1014/.) 

As  to  this  last  point  made  by  the  Company,  I  find,  in  the  absence  of 
proof  to  the  contrary,  that  the  relative  quantity  of  fixed  capital  or  pro- 
perty of  the  Company  in  each  parish  (including  not  only  mains  and 
pipes,  but  also  their  extensive  permanent  works  of  evei*y  description 
*9l/n  ^^^^'ig'^o^*  ^^^  district)  is  fairly  represented  by  the  sum  *that 
^  has  been  invested  in  works  in  each  parish ;  and  that,  if  the 
principle  propounded  by  the  Company  be  correct,  then  the  rate  should 
be  on  the  last  mentioned  sum  of  1014/. 

This  case  was  argued  in  Easter  term,  1847.(a) 

Sill  and  Clarksan^  in  support  of  the  order  of  sessions.  It  is  admitted 
that  the  net  annual  value  of  the  rateable  property  is  30,800/. :  and  the 
only  question  is  as  to  the  apportionment  of  that  amount,  for  the  purpose 
of  rating,  among  the  different  parishes  in  which  the  property  lies.  The 
arbitrator  has  divided  this  property  into  two  classes ;  the  mains  and 
pipes,  which  are  directly  employed  in  the  distribution  of  water,  forming 

(a)  Wednesday  21gt,  and  Saturday  34th,  ApriL    Before  Lord  Devmait,  C.  J.,  PiRBioii 
WieiTTMAM  and  Eblb,  Ja. 
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one  class;  and  the  reservoirs,  conduits,  and  buildings,  fcc,  which  are 
odIj  indirectly  bo  employed,  forming  the  other  class.  The  net  annnal 
T&Ioe  of  the  latter  class  he  puts  at  65001.  as  mere  land  and  buildings, 
deriving  additional  value  from  their  capacity  to  serve  the  purposes  of  a 
water  company,  and  the  net  annual  value  of  the  former  class  at  the 
residue  of  the  above  mentioned  total  of  30,800/.,  viz.  at  24,800{.  This 
distinction  is  unsound ;  and  the  effect  of  it  is  that  an  undue  value  is 
assigned  to  the  former  class  of  property.  The  property  should  be 
Talued  in  its  entirety;  for  every  part  of  it  is  necessary  to  the 
acquisition  of  profit  The  question  is,  not  where  the  profit  is  received, 
bat  where  it  is  earned.  Without  the  reservoirs  and  pumps,  the  pipes 
would  have  no  water  to  distribute.  How  then  can  it  be  said  that 
the  pipes  earn  all,  and  the  reservoirs  and  pumps  earn  nothing? 
*[Erlb,  J.  The  established  principle  of  rating  railways  is  to  r«2i5 
take  the  land  in  any  particular  parish  according  to  its  actual 
Talue  there,  although  that  value  may  be  much  increased  by  station 
houses  and  other  works  in  a  different  parish.  [The  analogy  of  railways  is 
fallacious ;  the  profits  of  a  railway  depend  upon  mileage ;  but  water  is  not 
piid  for  according  to  the  distance  it  has  travelled  through  the  pipe  which 
supplies  it.  The  analogy  of  canals  is  also  in  like  manner  inapplicable. 
In  Rez  V.  The  New  River  Ccmpanyj  1  M.  &  8.  503,  it  was  contended 
that  profits  received  by  the  Company  elsewhere  could  not  be  taken  into 
account  in  rating  a  spring  at  Amwell,  where  no  profits  were  received : 
but  the  argument  did  not  prevail.  In  this  case,  it  is  stated  in  the  award 
that  DO  one  would  take  a  lease  of  the  works  in  any  single  parish  only. 
It  is  dear  that  the  value  of  the  property  is  as  a  whole;  detached  parts 
loay  be  absolutely  worthless ;  any  one  of  the  Company's  bridges  can 
have  no  value,  except  as  part  of  that  whole  which  earns  the  water  rate. 
[Erls,  J.  Is  there  any  better  principle  than  that  suggested  in  the 
award?]  The  principle  contended  for  by  the  Company,  and  stated  in 
the  award,  is  the  true  principle.  If  there  is  a  pumping  engine,  and 
Aothiog  else,  in  parish  A.,  and  all  the  profit  is  received  by  parish  B.,  is 
A.  to  have  nothing  towards  its  poor  rate  ?  [Erlb,  J.  Suppose  there 
is  a  pumping  engine  erected  at  an  expense  of  100,0002.  close  to  the 
Thames,  and  a  pipe,  at  the  cost  of  20/.,  takes  the  water  into  another 
parish,  where  all  the  profits  are  earned,  must  the  rate  in  the  former 
parish  be  to  that  in  the  other  parish  in  the  ratio  of  100,0001.  to  20/.  ?] 
The  profits  ^would  not  be  earned  in  the  second  parish  only,  though  p^^o-i  ^ 
they  would  be  received  there.  The  award  does  not  state  on  what 
principle  the  value  of  the  buildings  and  property  of  the  same  class  has 
been  ascertained ;  it  appears  to  be  an  arbitrary  assessment. 

Sir  F.  Kelly  J  Bodkin  and  Hodgee^  contri.  There  is  no  authority  for 
such  a  mode  of  distributing  the  rateable  value  as  the  Company  suggest. 
Suppose  three  parishes,  each  having  a  reservoir.  The  Company  con- 
tends that  the  cost  of  each  reservoir  should  be  taken  into  consideration ; 

M 
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80  that,  if  one  of  the  teseryoin,  on  aooonnt  of  the  yalae  of  land,  eoit  % 
rery  large  price,  another  a  yery  small  price,  and  the  third  nothing  at 
all,  the  rate  would  be  laid  accordingly,  OTcn  though  the  last  reserroir 
should  produce  nearly  the  whole  profit.  Many  other  diflSoolties  will 
arise  if  cost,  instead  of  value,  be  taken  as  the  measure  of  rateability. 
[PATTBSOifr,  J.  Was  the  arbitrator  right  in  first  deducting  the  rateable 
value  of  the  buildings,  &c.,  and  then  distributing  the  rateable  value  of 
the  pipes,  &c,  ?}  Begma  v.  The  London  and  South  Wutem  Bailwof 
Company ^  1  Q.  B.  558 ;  Regina  v.  The  Cheat  Weatem  RaUwag  Com- 
pang,  6  Q.  B.  179,  and  Regina  v.  The  Cambridge  Q-ae  Light  Compcmg^ 
8  A.  Jr  E.  78,  show  that  he  was  right  in  so  doing.  [Pattbson,  J.  The 
buildings  in  this  case  are  conducive  equally  with  the  pipes  to  the  profit 
earned.  They  differ  in  that  respect  from  railway  stations,  which  tike 
no  part  in  the  transit  of  goods  or  passengers.]  Bailway  stations  are 
essential  to  the  whole  traffic :  unless  stations  were  provided  at  convenient 
*2171  ^^Q^^'^'^^l"  ^  ^  1^®  ^^  railway,  other  modes  of  conveyance  would 
^  be  preferred,  and  the  railway  become  useless.  The  buildings,  &c., 
are  rated  on  the  additional  value  which  is  given  them  by  their  adapta- 
tion to  the  purposes  of  the  company,  and  are  properly  rated  in  that 
parish  only  in  which  they  are  situate;  their  value  could  not  legally  be 
brought  into  account  in  other  parishes ;  Rex  v.  The  Corporation  of 
Bath,  14  East,  609 ;  Rex  v.  iftfton,  8  B.  &;  Aid.  112 ;  Rex  v.  Lmr 
MUton,  9  B.  fc  C.  810. 

Hill,  in  reply.(a)  K  the  buildings  and  pipes  were  both  in  the  same  parish, 
they  would  not  be  dirided  into  two  classes  for  the  purpose  of  ascertaining 
the  rateable  value  of  each  separately ;  the  principle  is  the  same  where 
they  are  in  different  parishes,  though  its  application  may  be  difficult. 
How  is  it  possible  to  put  any  value  at  all  on  the  buildings,  fcc,  except 
as  a  part  of  one  entire  apparatus  ?  The  rateable  value  of  the  property 
is  the  rent  it  would  fetch :  but  no  one  would  rent  less  than  the  whole. 
Unless  taken  in  its  relation  of  part  to  a  whole,  a  reservoir  may  be  nothing 
more  than  land  spoiled  for  want  of  drainage,  or,  at  best,  a  fishpond.  The 
Court  has  never  been  called  upon  to  determine  the  principle  on  which  the 
value  of  any  particular  railway  station  is  to  be  ascertained,  and  cannot 
therefore  have  decided  that  it  is  to  be  ascertained  on  a  different  principle 
*2181  ^^^™  ^^^  which  is  applicable  to  any  *other  portion  of  the  line. 
^  In  Regina  v.  The  Cheat  Western  Railway  Company,  6  Q.  B.  179, 
185,  204,  the  appellants  claimed  an  aUowanoe  for  their  buildings ;  and 
the  present  point  was  not  discussed. 

The  Company  do  not  contend  that  the  rateable  value  is  to  be  distri- 
buted according  to  the  cost  of  the  works :  but,  as  the  proportion  of  fixed 
capital  in  each  parish  happens  to  be  (as  found  by  the  awi^)  fairly  repre- 


(«)  By  leave  of  the  Court.  A  qveetkm  had  been  raieed  m  to  the  right  lo  begin.  It  was 
that,  at  the  award  had  practically  the  effect  of  qaaahing  the  order  of  aeaaiona,  conniel  io  wpport 
of  the  awtrd  ahould  be  firtt  heard  ;  but  the  Coort  decided  that  the  ordinary  oourae  in  irguio| 
from  aeaaiona  ahould  be  followed. 
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teated  by  tbe  coet,  the j  svggeBt  ih«  cM)et  aa  a  eonyement  term  for  woi*k* 
iog  oat  the  required  proUeia.  Owr*  adv.  wU. 

Lord  DsMM AVt  C.  J.t  now  delivered  the  judgment  of  the  Court. 

In  this  oaae,  the  rateable  aulyect,  being  the  apparatus  for  supply  of 
water  situate  in  twenty-one  parochial  districts,  and  the  rateable  value, 
that  is  80,8002.,  being  the  residue  of  the  gross  receipts  after  making  all 
t]ie  deductions  to  which  the  Company  are  entitled,  have  been  correctly 
a9certained  by  the  award  The  principle  for  dividing  that  sum  among 
tl^ose  districts  is  the  matter  to  be  decided* 

The  Company  contend  that  the  division  should  be  according  to  the 
amonnt  of  fixed  capital  in  each  district.  But  the  rule  of  law,  laid  down 
by  act  of  parliament*  for  ascertaining  the  rateable  value  of  any  subject 
refers  to  an  estimate  of  the  rent  it  should  yield. 

The  outlay  of  capital  might  furnish  no  such  critmon ;  since  it  may 
have  been  injudiciously  expended,  and  what  was  costly  may  have  become 
worthless  by  subsequent  changes.  As  our  opinion  is  i^nst  the  Com- 
psoy,  upoa  *the  objection  relied  on  in  argument  on  their  behalf,  r^^Qld 
it  follows  that  the  rate  should  be  affirmed. 

But,  as  the  award  suggests  different  methods  of  apportioning  the  rate>* 
^le  value*  and  so  arriving  at  the  same  rate,  it  wodd  be  convenient  if 
we  also  stated  our  view  of  those  methods  for  applying  the  above  rule  ^ 
law  to  such  rateable  subjects  as  the  present. 

The  first  step  in  apportioniug  has  been  in  effect  to.  divide  the  whole 
apparatus  constituting  the  rateable  subject  into  two  portions ;  of  which 
one  is  directly  productive  of  rateable  value,  being  the  service  pipes 
which  deliver  the  water  to  the  consumer;  the  other  indirectly  cour 
daces  to  such  production,  being  the  rest  of  the  works  bringing  the  water 
to  the  service  pipes. 

The  second  portion  has  been  first  rated  in  the  ordinary  way  by  valuing 
the  land  with  the  buildings  and  fixtures  thereon,  and  the  amount  of  rat^ 
eo  ascertained  has  been  deducted  from  the  sum  of  rateable  value,  and  i 

distribated  to  the  districts  in  which  the  parts  of  this  portion  are  situate*  ! 

Aq  analogous  course  appears  to  have  been  adopted  for  railways  in 
Rtgina  v.  Th^  London  and  South  Wevtem  Railway  Company ^  1  Q.  B^ 
^ ;  Regin^  v.  The  Gfrand  Junction  Railway  Company ^  4  Q.  B.  18 ;  | 

sod  for  gas  companies,  in  Regina  v.  The  Cambridge  Ga$  Light  Con^ 
pony,  8  A.  &  £.  73.  Also  the  spring  which  indirectly  conduced  to  the 
nltiniate  profit  by  water  rate  was  held  rateable  in  the  parish  where  it 
was  situate,  in  Rex  v.  The  New  River  Company,  1  M.  &  S.  508,  the 
qaantom  of  such  rate  being  left  for  the  sessions. 

As  this  course  was  acquiesced  in  by  both  parties  in  the  three  latest 
cases,  we  may  presume  that  it  can  be  ^applied  without  practical  r-^aaa 
difficulty :  and  we  see  no  objection  to  it.  '- 

The  remaining  step  has  been  to  apportion  the  residue  of  the  rateable 
value  among  the  districts  in  which  the  direct  prodactive  portion  of  the 
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works  is  sitnatey  in  the  ratio  either  of  the  net  profits,  or  of  the  gross 
receipts,  or  of  the  quantity  of  mains  and  pipes,  and  of  the  land  occupied 
by  them  in  each  district.     Each  ratio  in  the  present  case  gives  the  same 
result:  if  they  differed,  it  would  be  necessary  to  select  between  them ; 
and  that  ratio  should  be  preferred  which  would  best  show  the  rent  to  be 
expected  if  the  part  of  the  works  situate  in  the  district  was  let  separate. 
It  is  clear  that  the  net  profits  in  each  parish  would  be  the  best  crite- 
rion of  such  rent ;  and  they  would,  therefore,  give  the  proper  ratio.    It 
is  also  clear  that  the  ratio  of  the  gross  receipts  or  earnings  in  the  sereral 
districts  to  each  other  will  be  the  same  as  the  ratio  of  the  net  profits  in 
those  districts  to  each  other,  in  all  cases  where  the  total  of  expense  is 
taken  to.be  common  to  the  whole  apparatus,  and  is  deducted  from  the 
total  of  receipts  in  the  progress  of  ascertaining  a  rateable  value.    For 
in  such  case  the  net  profits  in  each  district  would  be  ascertained  by 
distributing  the  expense  among  the  several  districts;  and  it  would  be 
distributed  in  the  ratio  of  the  gross  receipts  in  each;  and,  if  a  propor- 
tional deduction  should  be  made  from  the  gross  receipts  in  each,  the 
ratios  of  the  remainders  to  each  would  be  the  same  as  the  ratios 
of  the  gross  receipts.    As  any  attempt  to  ascertain  the  net  profits 
in  each  district  in  any  other  way  would  lead  to  minute  and  iucon- 
yenient  inquiries  in  practice,  the  ratio  of  the  gross  receipts  should  be 
*2211  ^^^P^^>  ^  being  an  index  of  the  net  profits,  when  the  *rate- 
•^  able  value  is  ascertained  in  the  way  stated  in  the  case.    We 
think  that  an   apportionment  in  this  sense,  according  to  the  gross 
receipts,  is  in  accordance  with  the  decisions  which  have  apportioned 
the  sjam  of  rateable  value  from  a  railway  or  canal  according  to  the 
length  of  line  in  each  parish;  Mex  v.  Kinffswinford^  7  B.  &  G.  236; 
Rex  V.  Woking^  4  A.  &  E.  40.      Where  the  profit  arises  from  transit, 
the  line  of  the  canal  or  railway  is  directly  productive  of  the  profit,  and 
the  reservoirs,  warehouses,  stations,  &;c.,  indirectly  conduce  to  such  pro- 
duction.  Each  portion  of  the  line  earns  an  aliquot  portion  of  the  profit: 
and,  if  equal  portions  of  one  line  carrying  at  one  rate  could  be  con- 
ceived to  be  let  separately,  no  one  portion  would  be  let  at  a  higher  rate 
than  the  other;  and  an   apportionment  of  a  sum  of  rateable  value 
according  to  the  length  of  line  in  each  parish  is  according  to  the  rent  to 
be  expected  for  that  part  of  the  line.     In  the  case  of  water  companies, 
where  the  profit  arises  from  the  delivery  of  the  water  at  a  given  place, 
the  previous  transit  being  immaterial  to  the  consumer,  the  service  pipes 
immediately  produce  the  profit,  and  the  agency  by  which  the  water 
reaches  those  pipes  indirectly  conduces  to  such  production.     If  the  ser- 
vice pipes  in  each  parish  could  be  let  separately,  the  water  being  assumed 
to  be  sold  at  the  same  price  throughout,  the  criterion  of  the  rent  would 
be  found  in  the  gross  receipts,  which  would  depend  on  the  number,  and 
diameter  and  level  of  the  service  pipes  in  each  parish ;  and  an  appor- 
tionment according  to  the  gross  receipts  in  each  district  would  be  accord- 
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ing  to  the  rent  to  be  expected  from  the  part  of  the  rateable  subject 
Qtoate  in  such  district.  This  ^apportionment  is  not  at  yariance  p^^Qoo 
irith  the  grounds  of  the  judgment  in  Regina  r.  The  Cambridge  *-  '^ 
G(u  Light  Company ^  8  A.  &  E.  78.  There  the  Court  decided  that  the 
parifihes  in  irhich  the  profits  are  received  are  not  entitled  to  all  the 
amount  produced  by  the  rate,  but  that  the  parishes  in  which  parts  o  f 
the  apparatus  indirectly  conducing  to  produce  profit  are  situate  are 
entitled  to  a  proportion.  The  Court  also  declared  that  the  principle 
upon  which  the  sum  of  rateable  value  from  the  rates  of  all  the  parishes 
shonld  be  apportioned  is  the  same  as  that  which  had  been  applied  to 
canals.  By  the  method  adopted  in  this  case^  the  rateability  of  the  por- 
tion of  the  apparatus  indirectly  conducing  to  produce  profit  is  provided 
for,  and  the  residue  of  the  sum  of  rateable  value  is  apportioned  to  those 
parts  of  the  apparatus  directly  producing  profit,  in  analogy  to  the  mile- 
age proportion  for  canals  and  railways. 

We  have  thus  endeavoured  to  show  that  the  rule  for  ascertaining  the 
Talne  for  separate  rating  ought  to  be  applied,  as  far  as  practicable,  to 
apportioning  among  separate  districts  a  sum  of  rateable  value  arising 
partly  in  each. 

Order  of  Sessions  quashed,  and  original  rate  confirmed.(a) 

(a)  Reported  by  H.  Davison,  Esq. 


*The  QUEEN  v.  The  Inhabitants  of  LITTLE  MARLOW.    [*228 

Relief  given  by  the  relieTing  officer  of  a  anion,  at  on  behalf  of  pariah  Yf,  to  paupera  reaiding 
in  pariah  M.  (both  in  the  anion)  ia  no  evidence  of  a  aettlement  in  W.  without  proof  that  auch 
relief  vras  an thorised,  or  at  leaat  known  and  not  objected  to,  by  a  guardian  of  the  unbn  acting 
far  W.,  or  by  its  oToraeer. 

Ox  appeal  against  an  order  of  justices  removing  Helen  Reeves  and 
her  five  children  from  the  parish  of  Little  Marlow  in  Buckinghamshire  to 
the  parish  of  Woobum  in  the  same  county,  the  sessions  quashed  the 
order,  subject  to  the  opinion  of  this  Court  upon  a  special  case.  The 
case,  after  stating  the  subject  and  result  of  the  appeal,  proceeded  as 
follows. 

The  Baid  parishes  of  Wooburn  and  Little  Marlow  are  parishes  com- 
prised within  and  forming  part  of  the  Wycombe  Union  in  the  counties 
of  Bnckmgham  and  Oxford. 

The  examinations  upon  which  the  said  order  was  made  were  duly 
taken  on  16th  August,  1846,  and  were,  so  far  as  they  are  material  to 
the  present  case,  as  follows.  The  said  Helen  Reeves  upon  her  oath 
Baid :  *<  I  was  married  twelve  years  on  the  4th  day  of  March  last  to 
James  Reeves  of  Wellend  in  the  parish  of  Little  Marlow,  Bucks ;  we 
were  married  by  banns  at  Beaconsfield  Church,  Bucks.  My  said 
husband  died  in  April,  1841.  In  consequence  of  my  said  husband's 
illness,  and  he  being  unable  to  work,  I  applied  to  Kingston,  one  of  the 
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refieving  officers  of  the  Wycombe  Union  in  the  eonnties  of  Bocb  and 
Ozon,  for  relief.  I  applied  to  him  whilst  he  was  paying  the  poor  of 
Wooborn  parish,  in  Woobom,  in  the  county  of  Backs.  I  applied  to  him 
for  relief  from  the  said  parish  of  Woobom,  as  being  the  place  of  setdt- 
*2241  °^®^^  ^^  ^J  ^husband,  and  by  his  directions.  He  gare  me  relief 
^  about  four  months  before  the  death  of  my  said  husband ;  and  he 
has  given  me  relief  ever  since  np  to  the  present  time ;  81.^  and  seven 
loaves  of  bread  a  week.  He  told  me  if  I  came  to  him  whilst  he  wu 
paying  the  poor  of  Little  Marlow  in  Little  Marlow  parish^  he  would  give 
me  my  relief  there  instead  of  my  walking  to  Woobom  pariah  for  the 
weekly  relief.  I  have  always  received  my  relief  from  Kingston  in 
Little  Marlow  parish.  I  have  lived  in  the  said  parish  of  little  Marlow 
all  my  life,  as  well  all  the  time  I  have  been  receiving  relief  from 
Kingston  as  before." 

The  examinant  Henry  Kingston  upon  his  oath  said :  '^  I  am  one  of 
the  relieving  officers  of  the  Wycombe  Union  in  the  counties  of  Bocb 
and  Oxon.  About  four  years  ago  the  paupor  Helen  Beeves  applied  to 
me,  whilst  I  was  relieving  the  poor  of  Woobum  in  the  county  of  Bncb) 
for  relief  for  her  husband,  who  was  ill.  I  gave  her  relief  for  her  hiu- 
band,  and  charged  it  in  my  account  to  the  parish  of  Wooburn  aforesaid, 
which  relief  has  been  continued  and  charged  to  the  said  parish  of  Woo- 
burn until  the  last  twelve  months,  when  I  received  an  order  from  the 
Board  of  Guardians  to  charge  the  relief  to  the  parish  of  Little  Marlow, 
which  I  accordingly  did;  but  did  not  give  the  overseers  of  Little  Mar- 
low any  notice  that  the  payment  had  been  charged  to  Little  Marlov 
instead  of  Wooburn." 

At  the  hearing  of  the  said  appeal  it  was  objected  by  the  appellant 
parish  (an  objection  duly  taken  by  the  grounds  of  appeal)  that  the  said 
examinations  were  insufficient  to  show  that  the  said  H.  Beeves  and  her 
said  children  were  settled  in  their  said  parish.  The  Court  thereopon 
quashed  the  order  upon  the  merits. 

Mqtn  ^^®  question  for  the  opinion  of  this  Court  was:  *  whether 
-^  the  examinations,  as  herein  set  forth,  were  primit  facie  sufficient 
to  show  that  the  said  H.  Reeves  and  her  said  children  were,  at  the  time 
of  making  the  said  order,  settled  in  the  said  parish  of  Woobum.  If 
they  were,  the  order  of  the  Court  of  Quarter  Sessions  was  to  be  quashed. 

The  case  was  argued  in  last  Michaelmas  Term.(a) 

T,  J.  Birch  and  Sanden^  in  support  of  the  order  of  sessions,  con- 
tended that  relief  given  by  the  relieving  officer  of  the  Union  on  behalf 
of  the  parish  of  Wooburn  while  the  paupers  resided  in  Little  Harlow  was 
BO  evidence  of  a  settlement  in  Wooburn :  and  they  relied  on  Begina  t. 
Bradford^  8  Q.  B.  571,  note  (A).  [Coleridge,  J.  Your  argument  would 
nearly  destroy  all  evidence  of  settlement  by  relief,  where  the  parishes 

(c)  Wednesday,  Novombar  Uth,  1846.    Before  Lord  Dxvmak.  C.  J.,  CoLBsroei,  WI«l^ 
KUi  and  Eels,  Je. 
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irere  in  s  union.]  No  harm  would  follow.  That  eridenoe  is  in  a  great 
measure  destroyed  by  the  regnlations  of  stat.  4  &  5  W.  4,  c.  76.  Out- 
door relief,  if  giren  otherwise  than  according  to  sects.  27, 52,  and  54,  is^ 
legally  no  relief:  sect.  89  is  express  as  to  this.  The  examinations  afford 
no  evidence  that  the  act  of  the  relieving  officer  was  sanctioned  by  any 
gaardian  for  Woobum,  or  in  any  way  notified  to  that  parish.  The  im- 
portance of  this  appears  from  Regina  y.  ToineB  Unions  7  Q.  B.  690. 
The  board  of  guardians  disapproved  of  the  charge  on  Woobum.  {Regina 
V.  LiUeshatt^  6  Q.  B.  158,  and  Regina  v.  TJie  Ju8tice$  of  Carnarvim- 
ihire^  2  Q.  B.  825,  were  also  cited.  The  judgment  of  the  Court  makes 
a  farther  report  of  the  argument  on  this  side  unnecessary.) 

*M.  Chamber$  and  Power^  contri.  By  stat.  4  &;  5  W.  4,  c.  76,  vmoj^ 
8. 55,  the  master  of  the  workhouse,  or  such  other  paid  officer  of  ^ 
die  parish  or  union  as  the  Poor  Law  commissioners  may  direct,  is  to 
register  in  a  book,  to  be  provided  by  the  parish  or  union,  and  kept 
specially  for  that  purpose,  the  relief  given  to  every  poor  person  in  the 
vorkhonse ;  and  the  overseer  of  every  parish  is  in  like  manner  to  register 
the  relief  given  out  of  the  workhouse.  Here  the  relief  was  continued  for 
three  or  four  years.  Although  it  may  be  considered  that  the  mere  fact 
of  the  officer's  charging  the  relief  to  one  or  the  other  parish  in  hia 
account  might  jLOt  of  itself  show  knowledge  on  the  part  of  such  parish, 
the  Court  must  suppose  that  during  a  period  of  three  years  a  book  was 
kept,  conformably  to  sect.  55,  and  that  the  overseer  made  entries  of  the 
relief  given  to  these  paupers.  [Coleridgs,  J.  He  is  to  register  the 
relief  given  **  in  such  parish  :**  how  would  the  overseer  of  Woobum  know 
of  relief  given  in  Little  Marlow?]  Sect.  55  must  mean  that  the  over- 
Beer  of  a  parish  shall  register  the  relief  given  on  behalf  of  that  parish ; 
and  the  fact  would  of  course  come  to  his  knowledge.  The  Court  will 
presame  that  each  party  on  whom  a  public  duty  in  this  respect  lay  per- 
formed it.  [Lord  DSNMAV,  C.  J.  The  overseers  are  to  register  such 
particulars  as  the  Commissioners  shall  think  fit.  Your  presumption  might 
arise  if  it  were  shown  that  the  Commissioners  had  ordered  a  register  of 
Ae  relief  to  be  kept.  That  does  not  appear.]  Regina  v.  Bradford  does 
not  govern  this  case :  the  only  question  there  was  whether  the  examina- 
tions properly  showed  that  the  relieving  officer  was  authorised  by  the 
respondent  parish  to  relieve  the  ^paupers  on  its  behalf.  The  tm^ 
case  here  is  precisely  that  on  which  a  settlement  was  established 
hy  evidence  of  relief  before  stat.  4  4  5  W.  4,  c.  76.  Paupers 
residing  in  a  parish  from  which  they  cannot  be  removed,  not  being 
chargeable,  are  relieved  on  the  part  of  another  parish,  in  which 
they  claim  to  be  settled.  That  lays  upon  the  parish  giving  relief  the 
onns  of  showing  that  the  paupers  are  not  settled  there.  The  facts  here 
proved  are  at  least  a  scintilla  of  evidence,  by  which,  if  none  appears  to 
the  contrary,  the  respondents  must  succeed.  That  the  machinery  for 
Administering  relief  has  been  altered  by  statute,  can  make  no  difference: 
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the  relieying  ofiBcer  is  the  agent  of  the  board  of  guardians,  and  among 
them,  of  the  guardians  for  the  appellant  parish :  what  he  does  in  that 
official  character  binds  the  individual  parish.  Cur,  adv.  vulL 

Lord,  Denman,  C.  J.,  in  this  vacation  (February  8d),  delivered  tie 
judgment  of  the  Court.  After  stating  the  subject  of  the  appeal,  and 
the  question  submitted  to  the  Court,  his  Lordship  said : 

It  appears  by  the  case  that  Little  Marlow  and  Woobum  are  both  in 
in  the  Wycombe  Union.  The  deceased  husband,  with  the  paupers,  were 
resident  in  Little  Marlow  ;  and,  he  being  ill,  his  wife  went  to  Woobum, 
and  applied  to  Kingston,  a  relieving  officer  of  the  Union,  while  he  was 
paying  the  Woobum  poor  there,  for  relief.  He  gave  her  relief,  and,  in 
order  to  save  her  the  coming  from  Little  Marlow,  told  her  she  might  for 
the  future  receive  her  relief  from  him  in  Little  Marlow  when  he  was,  in 
the  course  of  his  duty,  paying  the  paupers  of  that  parish  there.  This 
*2281  ^^  accordingly  did  for  some  ^months  during  the  lifetime  of  the 
"^  husband,  and  subsequently  for  a  period  of  more  than  a  year. 
Kingston  stated,  in  addition,  that  he  had  charged  the  relief  to  the  parish 
of  Woobum  till  the  last  twelve  months  before  his  examination,  when  the 
Board  of  Guardians  had  ordered  him  for  the  future  to  charge  it  to  Little 
Marlow,  which  he  had  accordingly  done,  but  had  not  given  the  overseers 
of  Little  Marlow  any  notice  of  the  charge. 

The  point  raised  upon  this  statement  is,  whether  there  is  any  primS 
facie  evidence  of  relief  given  by  the  parish  of  Woobum.  It  was  given 
by  the  hand  of  Kingston,  the  relieving  officer :  if  he  was  the  agent  of 
the  parish,  and  acting  within  the  scope  of  his  authority,  or  if  the  fact 
was  brought  within  the  knowledge  of  the  overseers  of  Woobum,  then  it 
must  be  taken  to  have  been  given  by  Woobum.  If  neither  of  these 
propositions  is  sustainable,  then  Woobum  cannot  be  affected. 

As  the  objection  was  raised  upon  the  examinations,  the  admissibility 
of  any  part  of  the  evidence  would  of  course  be  questioned  at  sessions; 
we  cannot,  therefore,  take  notice  of  any  charge  on  the  one  parish,  or 
the  other,  which  the  relieving  officer  might  have  made  in  his  books ;  for 
they  were  not  produced ;  nor  is  there  any  statement,  if  they  had  been, 
of  their  ever  having  been  shown  to  or  brought  within  the  cognizance  of 
the  overseers  of  Wooburn  parish.  Nor  is  there  any  reasonable  presump- 
tion that  they  would  be  present  at  or  know  anything  about  the  fact  of 
payment  of  a  pauper  in  Little  Marlow,  so  as  thence  to  draw  any  infer- 
ence against  the  parish  of  an  admission  of  settlement.  The  evidence, 
♦2291  ^^®'^®^*^^®>  ^^  *^y>  would  accrue  from  the  acts  of  Kingston  ♦bind- 
ing the  parish,  as  of  an  agent  acting  within  the  scope  of  his 
authority;  and  it  maybe  that  the  relieving  officer  is  so  appointed,  or  has 
Buch  communications  with  the  guardian,  or  the  overseer,  of  each  parish, 
that  an  agency  of  this  sort  might  fairly  be  inferred.  But  nothing 
appears  on  this  case  but  the  simple  fact  of  a  relieving  officer  adminis- 
tering relief:  and  all  that  we  gather  from  the  statute,  4  &  5  W.  4,  c. 
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76,  is,  that  the  relief  of  the  poor  in  a  union  is  administered  by  the 
board  of  guardians;  from  "which  the  natural  inference  is,  that  the 
relieving  officer  is  their  servant.  In  some  way  the  guardian  representing 
each  parish  at  the  board  certainly  ought  to  become  aware  of  the  indivi- 
daals  relieved  on  account  of  his  parish :  but  on  the  present  statement 
this  is  left  far  too  uncertain  to  be  made  the  ground  of  fixing  the  settle- 
ment. 

And  this  view  is  in  accordance  with  that  which  the  Court  took  in  the 
^e  of  Regina  v.  Bradford^  8  Q.  B.  571,  note  (A),  on  the  evidence  of 
chargeability  afforded  by  a  single  act  of  relief  administered  by  a  reliev- 
ing officer. 

We  think,  therefore,  that  the  sessions  were  right  in  their  conclusion, 
and  that  this  rule  ought  to  be  discharged. 

Order  of  sessions  confirmed. 

♦The  QUEEN  v.  The  Inhabitants  of  EAST  STONEHOUSE.    [*230 

Co  appeal  i^nst  an  order  of  remoTsI,  tbo  respondentB  aJlaging  a  pariah  apprenticeahip,  and 
groood  baring  been  laid  for  the  reception  of  aecondary  eridenee,  the  reapondenta  produced 
the  register  book  of  pariah  C,  which  contained  an  entry  in  the  form  prescribed  by  atat.  42 
6.3,  e.  46,  a.  1,  stating  that,  on  7th  April,  1823,  W.  S.,  aged,  &c.,  aon  of,  &c.,  waa  bound 
apprentice  to  R.  B.,  farmer,  residing,  &c.,  until  the  age  of  twenty-one,  by  the  overaeera  of 
C,  who  were  named.  In  the  last  column  were  the  worda  "Magiatratea  assenting.  J.  H.,  L. 
Sl  a.",  which  appeared  to  be  the  actual  aignaturea  of  magiatratea  ao  named.  The  appren* 
tioed  party,  in  his  examination,  deposed  that  he  waa  bound  apprentice  by  the  oreraeera  of 
C,  and  stated  the  other  particulars  relating  to  himself,  aa  given  in  the  register.  The  sessions 
held,  on  objection  taken,  that  the  examinationa  did  not  contain  anfficient  legal  cTidence  of 
the  apprenflceahip,  because  they  did  not  show  that  the  justices  had  made  any  order  for  the 
bioding,  as  directed  by  stat.  56  G.  3,  c.  139,  s.  1,  though  in  the  opinion  of  the  aeaaions  it  did 
appear  that  the  josticea  had  allowed,  by  aigning  and  sealing,  an  indenture  which  recited  an 
order.  And  they  quashed  the  order  of  removal,  aubject  to  a  case  which  put  the  question : 
Whether  sufficient  legal  evidence  of  a  parish  apprenticeahip  appeared  in  the  examinationa. 

fietf,  that  the  aignature  of  the  justices  would  have  been  evidence  of  an  aasent  under  stat.  43 
G.  3,  c.  46 ;  but  that  the  sessions  could  not  presume  from  the  facts  and  documenta  an  order 
or  an  allowance  by  the  justices  pursuant  to  atat.  56  O.  3,  c.  139,  a.  1. 

On  appeal  against  an  order  of  justices  removing  Maria  Johns,  "wife  of 
William  Johns,  alias  William  Smith  (private  in  the  royal  marines, 
belonging  to  H.  M.  ship  Pandora),  and  their  children,  from  the  parish 
of  East  Stonehonse  in  the  county  of  Devon  to  the  parish  of  Milverton 
in  the  county  of  Somerset,  the  sessions  quashed  the  order,  subject  to 
the  opinion  of  this  Court  upon  a  special  case,  the  material  parts  of 
irhich  are  aa  follows. 

The  examination,  which  purported  to  set  up  a  settlement  by  appren- 
ticeship, of  William  Johns,  in  the  appellant  parish,  showed,  in  the  opinion 
of  the  sessions,  sufficient  search  for  the  indenture  of  apprenticeship,  so 
that  its  loss  might  be  presumed  and  secondary  evidence  of  the  binding 
night  be  given  :  and  the  examinations,  so  far  as  they  are  material  with 
reference  to  the  point  in  this  case,  were  as  follows. 

William  Johns  said  :  "  I  resided  with  my  mother,  Thomazine  Johns, 
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util  I  ims  aboBt  ten  or  eleven  y^ars  of  age,  irhen  I  was  boond  out  u 
^^Aii  *  parish  apprentice  bj  *the  parish  officers  of  Chipetable,  in  ihid 

J  county  of  Somerset,  to  Robert  Besley,  a  farmer,  residing  in  the 
parish  of  Milverton  in  the  said  county  of  Somerset,  to  serve  him  until  I 
attained  the  age  of  twenty-one  years."  Charles  Snrrage  said :  *^  I  am 
one  of  the  overseers  of  tl^  poor  of  the  said  piurish  of  Chipstable :"  "  I 
produce  a  book,  being  a  register  of  all  the  poor  children  bound  appren- 
tioe  or  assigned  since  the  first  day  of  June,  1802,  by  the  overseen  of 
the  poor  of  the  parish  of  Chipstable."(a)  ^'At  No.  29  of  the  said 
book  is  the  seeord,  under  date  of  the  7th  day  of  April,  1823,  of 
the  binding  out  one  William  Smith,  a  male  aged  ten  years,  described 
M9i!>^  ^  ^  bastard  child  of  Thomazine  Vicary  and  William  Smith,  *the 

-I  mother  residing  at  Chipstable,  to  Robert  Besley,  a  farmer  resid- 
ing in  Milvmrton,  until  he  attained  the  age  of  twenty-one  years.  Tbe 
names  of  the  overseers,  parties  to  the  said  indenture,  were  John  Davejs 
and  James  Rogers.  The  magistrates  assenting  to  the  binding,  and  whose 
names  are  affixed,  signed  by  themselves,  are  John  Halliday,  L  St. 
Albyn."  The  following  was  the  extract  from  the  register  book  pro- 
duced by  Charles  Surrage  and  sent  to  the  ^pellants  with,  and  forming 
part  o£^  the  examination. 

Register  of  Parish  Apprentices.    Parish  of  Chipstable. 


No. 


29 


Dflteof 

Indenture. 


7th  April, 
1823. 


Name  of 
Apprentice. 


Sex. 


Wm.  Smith. 


Male. 


Years 

of 
Age. 


10 


Name  of 
hia  or  her 
Parents. 


Bastard  Child  Mother  in 
of  Thomazine  Chip8tri»le, 
Vicary  and      Father  in 
Wm.  Smith.     Taunton. 


Their 
Residenee. 


NameofPtf 
son  to  whom 
bound  or  a 
signed,  as  tite 
case  may  be. 


Robert 
Basekj. 


Hia  or  her 
Trade. 


Fanner. 


His  or  her 
Reaidence. 


MiWerton. 


Term  of 
Apprentice- 
ship or 
Assignment. 


Until  Twentv. 

one  years  ot 

age. 


Apprentice 
or  Assign- 
ment  Fie. 


None. 


OTereeera  partiee 
to  the  Indenture 
or  Assignment. 


Magistrataa 
Assenting. 


John  DsTcya 

and 
Junes  Rogers. 


John  Halliday. 
L.  St.  Albyn. 


(a)  Stat.  42  G.  3,  c.  46,  s.  1,  enacts  (after  reciting  stat.  43  Eliz.  c.  2,  s.  5):  "  That  the  over- 
■eers  of  the  poor  of  every  parish,*'  &c.,  "  shall,  from  and  after,*'  dtc,  "  and  they  ve  hereby 
required  to  provide  and  keep  a  book,  or  books,  at  the  expense  of  the  aaid  pariah,'*  dtc., "  and  to 
enter  or  cause  to  be  entered  therein,  the  name  of  every  child  who  shall  be  bound  out  by  theo 
respectively  as  an  apprentice,  together  with  the  several  other  particulars,  in  manner  and  ibrm 
required  by  this  act,  according  to  the  schedule  hereunto  annexc»d  ;  and  every  such  entry,  wbeo 
made  in  the  smd  regiater  shall  be  produced  and  laid  before  the  two  juatices  of  the  peace  who  ahaH 
signify  their  assent  to  the  indenture  of  apprenticeship  of  every  such  child,  at  the  time  w|wi 
•uch  indenture  shall  be  laid  before  auch  justices  for  their  assent,  as  required  by  the  ssid  recited 
tct ;  and  each  entry  in  the  said  register  shall,  if  approved  of  by  such  justices,  be  signed  by  thed 
according  to  the  form  marked  in  the  schedule  hereunto  annexed."  (The  adiedttle  iSi  snbstaB* 
tially,  in  the  form  set  forth  in  the  present  caae,  p.  232,  post.) 
^  Sect.  9  caactt  t  "  That  it  shall  and  may  be  lawful  for  any  person  or  persons,  at  all  seasoiubi* 
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Thomame  Yicary  said :  **  Mj  maiden  name  was  Johns.  Prerionsly 
to  mj  marriage  with  my  present  husband  I  had  an  illegitimate  child 
eaDed  William  Johns.  In  the  year  1828  he  was  bound  as  a  parish 
apprentice  by  the  name  of  William  Smith,  the  name  of  his  father,  by 
the  parish  officers  of  Ghipstable,  to  Mr.  Robert  Besley,  a  fanner 
residing  on  Harstone  Farm  in  the  paridi  of  Milrerton." 

^The  foUowiog  was  the  material  ground  of  appeal.  That  the  rutnoo 
euminations  are  bad  because  they  contain  insufficient,  illegal  and  ^ 
inadmissible  eridence  of  the  apprenticeship  therein  mentioned ;  and  also 
of  the  relief,  &c. ;  and  because  they  fail  to  show  by  sufficient  statement 
offsets,  and  by  proper  and  legal  evidence  of  such  facts,  the  place  of  legal 
settlement  of  the  said  M.  Johns  and  her  said  children  to  have  been  in 
our  said  parish  of  Milverton  at  the  time  when  the  said  order  was  made, 
and  even  fail  to  show  that  either  the  said  M.  Johns  or  her  said  husband 
e?er  acquired  or  had  a  settlement  in  our  said  parish.  Upon  this  the 
appellants  objected  that  the  examinations  were  insufficient,  inasmuch  as 
the  said  William  Johns  was  stated  to  be  a  parish  apprentice,  and  it  did 
not  appear  on  the  face  of  the  examination  that  any  order  of  justices  had 
been  made  declaring  the  said  B.  Besley  to  be  a  fit  person  to  whom  the 
said  W.  Johns  might  properly  be  bound  apprentice,  nor  that  any  order 
vas  made  by  the  justices  that  the  overseers  of  Ghipstable  should  be  at 
liberty  to  bind  W.  Johns  apprentice  accordingly ;  nor  (supposing  such 
an  order  to  have  been  duly  made)  that  the  justices  making  such  order 
fligned  their  allowance  of  the  indenture  according  to  the  directions  of 
lUt.  56  G.  3,  c.  139. 

The  sessions  were  of  opinion  that  the  said  examinations  did  not  contain 
Bofficient  legal  evidence  of  a  parish  apprenticeship,  inasmuch  as  it  did 
not  appear  on  the  face  of  them  that  any  such  order  had  been  made, 
although  they  were  of  opinion  that  it  did  appear  from  them  that  the  jus- 
tices had  allowed,  by  signing  and  sealing,  an  indenture,  which  indenture 
recited  an  order ;  there  being  at  the  same  time  no  other  evidence  that  an 
*order  ever  was  made;  and  thereupon  quashed  the  order  of  rit:2M 
removaL  The  question  for  the  opinion  of  this  Court  was :  Whether 
sufficient  legal  evidence  of  a  parish  apprenticeship  appeared  in  the  above 
examinations.  If  so,  the  order  of  removal  was  to  be  confirmed  and  the 
order  of  sessions  quashed.    If  not,  the  order  of  sessions  to  be  confirmed. 

The  ease  was  argued  last  term.(a) 

J-  Greenwood  and  W*  0.  Bowej  in  support  of  the  order  of  sessions* 

Ittors,  to  inspect  tach  book  or  books  in  the  hands  of  the  said  overseer  or  overseers,  and  to  take 
>eopy  of  saeh  entry  in  such  book  or  books,  upon  payment  of  the  sum  of  6tf.,  except  in  case  of 
anrof  His  Majesty's  justices  of  the  peace  acting  in  and  for  the  said  county,  who  shall  be  entitled 
tt  all  sach  times  to  inspect  such  book  gratis ;  and  every  such  book  shall  be  and  be  deemed  to 
W  tnfficient  evidence  in  all  courts  of  law  whatsoever,  in  proof  of  the  existence  of  such  indeu- 
tores,  and  also  of  the  several  particnUvs  specified  in  the  said  register  respecting  such  indentures* 
n  eaae  it  ^aU  be  proved  to  the  satis  factbn  of  such  Court  that  the  said  indentures  are  Isstd 
Uve  been  destroyed." 
^  Janusry  SOth.    Before  Lord  Dutiulh,  C.  J.,  PiTTnoiv,  CoLisiDet  and  Wiobtxav,  !•• 
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VM  in  Rex  v.  WhuUm  ;{d)  and  the  decision  in  that  case  is  supported  \j 
Hex  ¥•  Witney,  5  A.  &  £.  191.  The  latitude  "which  the  Court  will  take 
in  presuming  acts  done  by  justices  to  be  correct  appears  also  in  Rez 
T.  Lofiff  Buchby,  7  East,  45,  Rex  y.  ffinckley,  1  B.  &;  Aid.  273,  275, 
and  Regina  v.  A%hhurtonj  8  Q.  B.  871.  In  Taylor  y.  Clemeon,  2  Q.  B. 
978,  a  warrant  had  been  issued,  under  the  Manchester  and  Leeds  Bail- 
way  Act  (6  &  7  W.  4,  c.  czi.,  local  and  personal,  public),  to  summon  a 
jury  for  the  purpose  of  assessing  compensation ;  and  an  inquisition  the^^ 
npon  taken  was  objected  to  on  the  plaintiff's  part  because  it  did  not,  even 
when  coupled  with  the  warrant,  show  expressly  that  a  disagreement  had 
arisen,  or  that  any  of  the  circumstances  existed  without  which,  by  sect 
138,  there  was  no  jurisdiction  to  issue  the  warrant.  But  Tindal,  C.  J., 
said :(()  ^^  If  the  cases  relied  upon  on  the  part  of  the  plaintiff  are  examined, 
they  will  all  be  found  distinguishable  from  the  present  in  this  material 
point,  that  the  omission  or  want  of  ayerment  on  the  face  of  the  proceed- 
ings, which  formed  the  objection  in  those  cases,  could  not  be  supplied 
by  any  intendment  from  the  facts  stated  in  the  instrument  itself^  or 
from  the  fact  that  the  order  or  instrument  itself  was  made  :'^  ^'  it  could 
^2391  ^^^  ^^  contended,  from  the  fact  of  the  proceeding  *under  the 
statute  haying  taken  place,  that  there  had  been  a  performance  of 
the  act  or  condition  precedent,  the  omission  to  allege  which  performance 
on  the  face  of  the  proceeding  formed  the  ground  of  objection."  '^  Here, 
on  the  contrary,  it  appears  to  us  that  it  is  impossible,  upon  reading  the 
warrant  and  inquisition,  to  arriye  at  any  other  conclusion  than  this,  that 
the  company  must  haye  proceeded  on  the  ground  that  no  agreement  conld 
be  preyiously  made."     The  same  reasoning  applies  in  the  present  ease. 

Our,  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  yacation  (February  10th),  deliyered  tb 
judgment  of  the  Court. 

The  question  in  this  case  was,  whether  the  examinations  disclosed  snf* 
ficient  eyidence  of  the  binding  of  one  William  Johns  as  a  parish  appren- 
tice. He  had  been  bound,  if  at  all,  since  the  passing  of  stat.  56  G  3,  c 
189.  It  was  necessary,  therefore,  to  haye  eyidence,  not  merely  of  the 
execution  of  the  indenture,  but  of  the  order,  and  the  allowance  by  two 
justices,  which  the  statute  requires,  and  of  the  reference  to  the  order  in 
the  indenture,  which  the  statute  also  requires.  Secondary  eyidence  the 
case  finds  to  haye  been  admissible ;  and  that  alone  was  relied  on. 

The  binding  had  been  from  Ghipstable,  a  third  parish,  into  Milyerton, 
the  appellant  parish ;  and  an  oyerseer  of  the  former  parish  produced  the 
Register  of  bindings  by  that  parish,  which  disclosed  all  the  particulars 
of  date,  name,  age,  master,  &c.,  concluding  with  these  words,  ^'  Magis* 
trates  assenting,"  signed  by  themselves,  "John  Halliday."     "L.  St 

(a)  See  Doe  dan,  Nanney  y.  Gore,  2  M.  &  W.  320 ;  Manniug  y.  Eoitem  CautUiee  SsSaaj 
Company,  12  M.  &  W.  237. 
{h)  Pp.  1034,  1035. 
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Albjn."  It  waa  pointed  out  in  argument  that  this  entry  was  obyiouslj 
made  in  ^obedience  to  stat  42  G.  8,  c.  46,  which  requires  the  ^^aA(\ 
register  to  be  kept,  and  gives  the  form,  the  last  column  of  which  '- 
is  headed  **  Magistrates  assenting,"  with  the  words  underwritten,  ^^  to  be 
flgned  bj  themselyes ;"  the  object  of  this  part  of  the  register  being  to 
preserve  a  record  of  the  particular  justices  with  whose  assent  any  par- 
ticular apprentice  was  bound.  This  entry,  therefore,  in  a  case  where 
secondary  evidence  waa  admissible,  would,  on  general  principles  and 
without  reference  to  the  provisions  of  the  third  section  of  the  statute, 
haye  been  evidence  of  the  fact  that  these  turo  justices  had  assented  to 
the  binding ;  that  the  book  had  been  produced  to  them  at  the  time  of 
&eir  assenting ;  and  that  they  had  then  signed  their  assent.  For  the 
entry  purports  to  have  been  made  in  compliance  with  the  requisitions  of 
Ae  statute,  and  therefore,  in  the  case  of  public  functionaries,  there 
▼odd  be  the  ordinary  presumption  that  they  had  done  so. 

But  it  is  now  sought  to  carry  this  presumption  much  farther,  anc^ 
because  the  jostioes  appear  to  have  complied  with  the  requisitions  of  one 
statute,  it  is  to  be  inferred  that  they  must  have  complied  with  the  very 
special  requisitions  of  another.  Because  it  is  proved  that  they  assented 
to  the  binding,  which  the  statute  of  Elisabeth  required,  and  recorded 
their  assent  as  stat  42  G.  3,  c.  46,  required,  therefore  it  is  to  be  pre- 
nmed  that  they  made  an  order  under  hand  and  seal  for  the  binding 
before  it  took  place ;  that  that  order  was  referred  to  in  the  indenture  by 
date  and  the  names  of  the  two  justices ;  and  that,  before  execution  of 
the  indenture  by  the  parties,  the  same  two  justices  signed  and  sealed  an 
allowance  thereof.  Unless  all  these  things  were  done  no  settlement  was 
gained :  and  the  only  "Aground  for  presuming  them  done  is  that  w-^^m^ 
two  magistrates  assented  to  the  indenture,  and  entered  their  ^ 
names  in  the  register  as  having  done  so.  Of  these  two  faots  the  latter 
is  quite  widumt  weight  in  helping  to  the  inference :  and,  if  all  these  are 
inferred  from  the  former,  it  would  be  carrying  the  presumption  that  all 
things  have  been  rightly  done,  as  required,  much  farther  than  either 
Maon  or  authority  warrant. 

The  sessions  have  indeed  found  that  it  appeared  from  these  examina- 
tions "that  the  justices  had  allowed,  by  signing  and  sealing,  an  inden- 
ture, which  indenture  recited  an  order:"  but  they  state  expressly  that 
this  was  the  whole  evidence :  and  upon  the  whole  they  were  of  opinion 
that  there  was  not  sufficient  legal  evidence  of  a  pariah  apprenticeship. 
They  therefore  leave  the  question  clear  for  our  decision :  and  we  think 
they  were  right  in  the  conclusion  they  drew ;  and  that  their  order  should 
be  confirmed.  Order  of  sessions  eonfirmed.(a) 

1^  See  Btgma  v.  SlautfoHk,  fiUcfaaelmas  vaestion,  December  lltli,  1647,  poiL 
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To  prove  before  a  removing  magistrate  that  the  panper  was  bound  apprentice  by  parish  officers 
under  stat.  56  G.  3,  c.  139,  it  is  not  sufficient  to  put  in  the  indenture  itself,  and  yerify  the 
attestation :  the  order  for  binding  and  the  allowance  of  the  indenture  must  also  be  severallf 
proved :  and  a  due  making,  so  proved,  of  such  order  and  allowance  must  appear  by  the 
examinations  sent  with  the  copy  of  order  of  removal. 

On  appeal  against  an  order  by  a  Metropolitan  Police  Magistrste,  removing  Henry  Adams 
and  his  wife  and  child  from  the  parish  of  St.  Giles  in  the  Fields  to  the  parish  of  Chtswick,  both  in 
Middlesex,  the  sessions  con6rmed  the  order,  subject  to  the  opinion  of  this  Court  on  a  special 
case,  the  material  parts  of  which  were  as  follows. 

The  case  set  forth  the' examination  of  the  pauper  Henry  Adams,  who  stated  (among  other 
things  not  now  material)  that,  in  July  1827,  he  was  by  indenture  bound  apprentice  to  George 
Clark,  of,  &c.,  in  the  parish  of  Chiswick,  Middlesex,  tobacco- pipe>maker,  and  served,  &c. :  and 
the  examination  of  Thomas  Harvey,  who  stated :  That  he  now  here  produces  the  *inden  - 
^242']  ture  of  apprenticeship,  under  the  hands  and  seals  of  the  ch  arch  wardens  and  overseers 
of  the  poor  of  St.  Giles  in  the  Fields  in  Middlesex  of  the  one  psrt,  and  of  George 
Clark  of  the  other  part,  bearing  date  July  21st,  1827,  whereby  the  said  H.  Adams  was  then  boimd 
apprentice  to  G.  Clark,  6lc,  ;  and  the  deponent  verified  the  signatures  of  the  churchwardens  and 
overseers,  and  of  the  subscribing  witness,  John  Davies,  deceased,  to  the  indenture.  The  esse 
stated  that  copies  of  the  examinations,  order  of  removal,  and  notice  of  chargeability,  were  duljr 
served. 

The  grounds  of  sppeal  were  ;  That  the  order  of  removal  and  the  examinations  are,  and  each  of 
them  is,  bad  on  the  face  and  faces  thereof  respectively. 

That  the  examinations  are  bad  and  insufficient,  inasmnch  as  the  psuper  H.  Adams  was  a 
parish  apprentice,  and  it  does  not  appear  upon  the  face  or  faces  of  the  examinations  that  he,  H. 
A.,  was,  before  he  was  bound  apprentice,  carried  before  the  justices  of  the  peace  of  the  county, 
d^.,  wherein  the  parish  of  St.  Giles  in  the  Fields  was  situate,  who  might  inquire  into  the 
propriety  of  binding  him  apprentice  to  G.  Clark :  nor  that  any  order  of  justices  was  msde 
declaring  that  G.  Clark  was  a  fit  person  to  whom  H.  A.  might  be  properly  bound  an  apprentice  : 
nor  that  any  order  was  msde  by  the  said  justices  that  the  overseer  or  overseers  of  the  place  to 
which  such  child  belonged  should  be  at  liberty  to  send  such  child  apprentice  accordingly  :  nor 
(supposing  such  order  to  have  been  duly  made)  that  the  justices  making  such  order  ngned  their 
allowance  of  the  said  indenture,  according  to  the  directions  of  the  ststute  in  such  case,  Slc. 

"  It  appeared  to  the  satisfaction  of  the  Court  that  the  indentures,  duly  allowed,  and  with  the 
proper  order  annexed,  had  been  produced  to  the  justices"  (sic)  **  on  obtaining  the  order  of  remo- 
val,  and  that  the  execution  of  the  indentures  had  been  duly  proved  before  such  justices ;  and  on 
the  face  of  these  documents  it  appeared  that  the  order  had  been  duly  made,  and  that  the  allow* 
ance  by  the  justices  hsd  been  duly  obtained,  and  that  a  settlement  had  been  gained  in  Chiswick 
under  the  indentures  by  the  pauper. 

*'  The  only  question  raised  at  the  sessions  was,  not  whether  a  settlement  had  been  gained, 
but  whether,  before  the  removing  magistrate,  it  bad  been  duly  proved.  The  making  of  the 
order  for  binding,  and  the  allowance  of  the  indenture,  were  not  proved  before  the  removing 
magistrate  otherwise  than  by  proof  of  the  due  execution  of  the  indenture,  the  production  of  the 
order  and  allowance  of  the  justices,  and  by  the  recitals  in  the  indenture,  end  by  proof  of  the 
handwriting  of  one  John  Davies,  deceased,  a  subscribing  witness.  Respondents  contended 
that  this  attestation  might  apply  both  to  the  handwriting  of  the  magistrstes'  alfowance  and  the 
handwriting  of  the  master  of  the  apprentice,  and  pointed  out  that  allowance  by  the  magistrates 
precedes  the  execution  of  the  indentures  by  any  of  the  other  parties  thereto. 

"  The  Court  were  of  opinion  that  the  execution  of  the  indenture  had  been  duly  proved 

before  the  removing  magistrate,  and  that  there  was  no  ^necessity  for  noticing  in  the 

•2431    examinatioti  that  such  order  hsd  been  made,  or  such  allowance  of  the  indentures 

obtained,  and  thereupon  confirmed  the  order.    The  indenture,  order  and  allowancs 

were  produced  before  the  removing  magistrate,  and  they  form  part  of  the  case." 

The  question  for  the  opinion  of  this  Court  was:  "Whether  the  examinations  were  sufiicieDt 
whereon  to  ground  the  order  of  removal,  and  whether  any  objectfon  sufficient  to  invalidate  the 
same  is  raised  by  the  grounds  of  appeal.  If  the  examinations  were  sufficient  to  authorise  ths 
removing  magistrate  to  abjudicate,  or  if  no  sufficient  objection  be  raised  by  the  grounds  of 
appeal,  then  the  judgment  of  the  quarter  sessions  to  be  confirmed ;  otherwise  the  appeal  to  be 
allowed  " 
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The  caM  aet  out  ■  copy  of  the  indenture,  commencing  as  follows : 

*'  Middlesex/*  6lc.  "This  indenture,  made,"  dtc,  (Slst  July,  1827).  "  witnesseth  that  Wil- 
liam  Parker,"  &c.  (the  churchwardens  and  OTerseers),  *'  have,  in  pursuance  of  an  order  of 
Henry  Moreton  Dyer  and  Frederick  Adair  Roe,  Esquires,  two  of  His  Majesty's  justices  of  the 
peace  of  the  said  county,  hearing  date  the  21at  day  of  July,  1827,  and  by  and  with  the  conaent 
of  the  said  two  justices,  and  their  allowance  of  this  indenture,  hereunto  subscribed,  and  signed 
Ij  them  the  said  justices  before  the  execution  thereof  by  any  of  the  oher  parties  hereto,  put 
ud  placed,  and  by  these  presents  do  put  and  place,  Henry  Adams,"  &c.  **  In  witness  whereof," 
&c.,  "  George  Clark  il.  s.)  witness,  John  Davies."  The  case  then  set  out  copies  of  the  order 
for  biadiog  and  of  the  alk>wance,  both  of  the  same  date  with  the  indenture,  and  each  subscribed 
"H.  M.  Dyer  (l.  s.)  F.  A.  Roe  (l.  s.)*'  The  latter  was  as  follows.  *'  We,  whose  names  are 
bireanto  subscribed,  two  of  His  Majesty's  justices,"  Slc,,  "do  consent  to  the  putting  forth 
Henry  Adams,  mentnned  in  this  indenture,  apprentice,  according  to  the  intent  and  meaning 
of  the  said  indenture.  And  we  do  sign  this  our  altowance  thereof  this  21st  day  of  July,  1627, 
aod  before  the  execution  of  the  aaid  indenture,  by  any  of  the  other  parties  thereto." 

(It  appears,  by  a  brief  in  the  case  that  the  indenture,  order  and  allowance  were  all  on  one 
iheet  of  paper.) 

AdoLfhu,  in  support  of  the  order  of  sessions.  The  examinations  are  sufficient.  The  indenture, 
order  and  albwance  practically  form  one  document ;  and  the  attestation  of  the  subscribing 
witness  to  the  indenture  authenticates  the  whole.  There  was,  therefore,  sufficient  evidence 
befiue  the  removing  msgistrate ;  and  the  examinations  fully  informed  the  appellants  of  the  case 
they  bad  to  meet. 

PrendergoMt,  contra.  It  was  not  sufficient  that  execution  of  the  indenture  was  proved  before 
the  removing  magistrate ;  the  order  for  binding  and  the  allowance  should  have  been  separately 
verified ;  and  the  due  execution  of  them  should  have  appeared  by  the  examinations.  Even  if 
the  examinations  had  stated  generally  that  such  documents  were  executed,  this  would  not 
•have  supplied  the  place  of  regular  proof.  Many  cases  on  stat.  56  G.  3,  c.  139,  s.  1, 
have  turned  upon  the  question  whether  or  not  each  distinct  step  required  by  that  clause  r*244 
VIS  properly  traced  in  evidence.  If  proof  of  any  step  might  be  dispensed  with  before 
the  removing  raagistrste,  it  might  also  be  omitted  before  the  court  of  appeal.  In  1  Nol.  P.  L* 
597  (4tb  ed.),  it  is  laid  down  that,  '*  In  the  case  of  parish  apprentices,  the  assentof  two  juatices  ia 
oeceaaary ;  and  if  given  in  writing,  the  aignature  must  be  proved  in  the  aame  manner,  and  sub- 
ject to  the  same  rules  as  the  execution  of  indentures."    (He  was  then  stopped  by  the  Court.) 

Lord  DejtmaHv  C.  J.    We  cannot  but  see  that  this  is  a  good  objection. 

Pattesov,  Williams,  and  WioHTMAir,  Js.,  concurred.  Order  of  sessfons  quashed. 


The  QUEEN  v.  The  Becorder  of  LEEDS.    Feb.  13. 
Reported,  8  Q.  B.  623. 

JOHN  BOND  and  HARRIET  his  Wife,  v.  NURSE  and  HAND. 

Feb.  13. 

Stock  was  bequeathed  in  trust  to  pay  H.,  a  married  woman,  the  accruing  dividends  for  her  sole 
aae ;  her  receipts  to  be  the  only  good  discharges  to  the  trustees.  The  trustees  received  a  divi- 
dend, sod  informed  H.  that  the  sum  was  lodged  with  their  agents,  and  would  be  paid  to  her  on 
her  signing  a  receipt,  and  on  execution  by  her  and  her  husband  of  a  deed  prepared  under  an 
order  of  the  Court  of  Chancery,  relating  to  the  trust  aflairs.  H.  and  her  husband  did  not  give 
the  receipt  or  sign  the  deed :  and,  the  dividend  not  being  paid,  they  brought  an  action  for  mo- 
ney had  and  received. 

BeU,  that  the  deposit  with  the  agents,  and  notice  to  H.,  were  not  such  an  appropriation  and 
admission  of  a  balance  as  made  the  amount  demandable  from  the^trustees  without  giving  H.'e 
receipt :  and  that  the  refusal  to  give  such  receipt  justified  them  in  withholding  the  dividend, 
though  they  had  alsq  demanded,  as  a  condition  of  payment,  execution  of  the  deed,  which  they 
had  no  right  so  to  enforce. 

Assumpsit  for.  money  had  and  received  to  the  use  of  plaintiffs  in  right 
of  the  wife,  and  for  money  found  due  to  plaintiffs  in  her  right  on  an 

n2 
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^      -  ^account  stated  between  plamtiffs  and  defendants.    Flea,Non 
•J  assumpsit. 

On  the  trial,  before  Lord  Dsnman,  0.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1845,  it  appeared  that  the  father  of  the  female  plain* 
tiff  devised  part  of  his  property  to  tmstees,  to  sell,  and  to  stand  pos- 
sessed of  the  proceeds  on  the  trust  (among  others),  as  to  20001.  of  such 
proceeds,  to  invest  the  same  in  their  names  in  the  public  funds,  and  to 
receive  the  dividends,  and  pay  thera,  from  time  to  time  as  received,  to 
his  said  daughter,  the  plaintiff,  for  and  during  the  term  of  her  natural 
life ;  and  the  testator  declared  that  such  dividends  should  be  for  her  sole 
and  separate  use,  free  from  the  control,  debts  and  engagements  of  her 
then  present  or  any  future  husband ;  and  that  her  receipts  for  the  mi 
dividends  should  be  the  only  good  discharges  to  the  trustees.  He  also 
appointed  the  trustees  and  his  wife  executors  and  executrix.  On  hii 
death  the  trustees  disclaimed  the  estate  and  trusts;  and  the  widow 
administered.  A  suit  in  Chancery,  relating  to  the  will  and  administra- 
tion, was  commenced  by  one  Thomas  HoUick  and  his  wife  against  the 
present  plaintiffs,  and  others,  and  an  injunctioD  prayed  for  against  the 
widow :  and,  ultimately,  by  arrangement  among  the  parties^  an  order  of 
Court  was  made  in  the  suit,  under  which  order  a  deed  was  prepared 
(dated  February  28d,  1844),  appointing  the  widow  and  the  now  defend- 
ants (who  survived  her)  trustees  to  execute  the  trusts  of  the  will.  The 
now  plaintiffs  were  named  as  parties  to  the  deed,  but  did  not  execute  it 
It  was,  however,  duly  executed  by  the  other  parties. 

In  1845  (after  the  death  of  the  testator's  widow),  the  defendants' 
solicitors,  at  Nuneaton  in  Warwickshire,  wrote  to  the  plaintiff  Mrs. 
Bond  as  follows. 

*Q4fil  *" Dear  Madam,  "Nuneaton,  July  24th,  1845. 

-640J       u  fj^^  j^ jf  y^^j^.g  dividend  upon  the  2000Z.,  due  the  5th  inst., 

has  been  received  by  Messrs.  Hand  and  Nurse,  amounting  to  29/.  2i. 
6(2."  "It  is  necessary  you  should  sign  a  receipt  for  these  dividends,  as 
they  become  payable ;  and  probably  by  another  half  year  you  will 
arrange  to  do  so.  We  have  sent  the  money  and  receipt  to  Messrs. 
Sudlow,  Sons  &  Torr,  20  Chancery  Lane,  where  you  must  please  to  call 
for  it.  We  have  also  sent  up  the  deed  of  appointment  of  Mr.  Hand  and 
Mr.  Nurse  as  trustees,  for  your  signature  and  Mr.  Bond's,  inasmuch  as 
the  Master,  by  the  direction  of  the  Court  of  Chancery,  has  directed  jon 
and  Mr.  Bond  to  be  made  parties  to  it,  and  therefore,  without  your 
signatures,  the  trustees  have  no  authority  to  pay  you  the  dividends,  and 
they  can  only  act  by  the  directions  of  the  Court.    We  are,"  &c., 

"  J.  W.  k  G.  Craddock." 
On  the  5th  August,  the  solicitors  for  the  plaintiffs  wrote  to  the  defend- 
ant Hand,  desiring  information  as  to  the  investment  of  2000/.,  and 
requesting  that,  if  the  dividend  had  been  received,  it  might  be  paid  to 
Mrs.  Bond's  use.     They  also  wrote  to  Messrs.  Sudlow  k  Co.  for  a  draft 
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of  the  deeds  relating  to  the  appointment;  whieh  the  latter  sent^  and 
UTOte  as  follows  (August  Oth,  1845). 

*'We  beg  to  state  that  half  a  year's  dividend  on  the  20002.  is  in 
our  bands  ready  to  be  paid  over  to  Mrs.  Bond  on  her  executing  the 
deeds  which  she  is  aware  of.  The  20002.  has  been  invested  in  the  names 
of  all  the  trustees.  The  particulars  ef  the  investment  we  are  not 
acquainted  with,  but  will  ascertain  and  inform  yon.    We  are/'  &c.    ' 

"  SuDLOW,  Sons  b  Tona." 

*0n  22d  August,  1845,  Messrs.  Graddock  wrote  to  the  plain-  rMjVr 
tiffs'  solicitors,  giving  some  particulars  as  to  the  investment,  and  ^ 
stating  that  the  dividend  was  in  the  hands  of  Messrs.  Sudlow  k  Co., 
*^  ready  to  be  paid  to  Mrs.  Bond  upon  her  own  receipt,  and  execution 
of  the  trust  deed  by  herself  and  Mr.  John  Bond."  The  plaintiffs'  soli- 
citors, in  reply  (23d  August,  1845),  put  the  following  questions. 

'^When  was  the  legacy  of  20002.  sterling  invested,  and  what 
amount  of  stock  did  the  same  purchase?"  *^Do  your  clients,  the 
trustees  of  the  fund  as  stated  by  you,  object  to  pay  the  dividends  to 
Mrs.  Bond  upon  the  receipt  unless  she  executes  the  deed  of  arrangement, 
in  which  the  names  of  Mr.  and  Mrs.  Bond  were  introduced,  and  to 
irhich  they  were  made  parties,  without  any  authority  or  without  being 
consulted  on  the  subject  ?    We  are,"  kc. 

^*  Mabdon  k  PRirCHARD." 

Messrs.  Graddock  wrote  in  answer  (August  29th,  1845),  giving  par* 
ticalars  as  to  the  purchase  of  2000/.  stock,  and  adding,  '^  There  is  now 
2000/.  stock  vested  in  the  names  of  the  trustees  for  the  benefit  of  Mrs. 
Sond,  which  cost  2000/.  exactly ;  the  half  year's  dividend  upon  which 
has  been  paid  in  one  sum :  and  the  trustees  do  not  object  to  pay  Mrs. 
Bond  the  dividend  if  she  will  sign  the  receipt  sent ;  but  this  she  refuses 
to  do,  without  any  reference  to  the  deed  of  arrangement.    We  are,"  ke. 

The  deed  remaining  unexecuted,  and  the  dividend  being  unpaid  not» 
vithstanding  a  further  application  by  Messrs.  Mardon  k  Pritchard 
(which  they  stated  to  be  made  by  instruction  from  Mrs.  Bond),  this 
action  was  ^commenced.  The  Lord  Chief  Justice  was  of  opinion  r^o^o 
that  the  facts  did  not  warrant  an  action  at  law  by  the  husband  ^ 
and  wife  against  the  wife's  trustees ;  and  he  directed  a  nonsuit,  giving 
leave  to  move  to  enter  a  verdict  for  the  plaintiffs  for  29/.  2  s.  6d» 
Knowles^  in  Hilary  term,  1846,  moved  accordingly,  and  cited  Roper  v. 
Bolland,  3  A.  &  E.  99  ;(a)  Atkins  v.  Sillj  1  Cowp.  284 ;  and  SaH  v. 
ifinm,  2  Cro.  k  M.  700 ;  8.  G.  Tyr.  k  G.  990.  A  rule  nisi  was 
granted.     In  this  vacation,(i) 

Bill  showed  cause.  R<yper  ▼.  Holland  is  distinguishable  from  this 
case.  There  the  defendant,  being  in  the  receipt  of  money  as  trustee  for 
the  plaintiff^  admitted  that  27/.  had  come  to  his  hands  for  the  plaintiff's 

(a)  Sm  Fardo€  T.  Priet,  16  M .  &  W.  451,  459. 

(4  Fahnury  4th.    Before  Lord  Dxhmak,  C.  J.,  pATnsoir  end  Wiobtmak,  Je. 
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use,  and  said  he  was  ready  to  pay  it  by  giving  101.  in  money  and  takmg 
credit  for  the  residue  on  acconnt  of  certain  repairs :  he  had  paid  the 
money  into  a  bank,  and  directed  the  clerk  to  offer  the  plaintiff  10/.  on 
his  giving  a  receipt  for  27L ;  and  this  was  held  to  be  a  statement  of 
account,  and  an  appropriation  of  10/.  to  the  plaintiff's  use,  on  which  the 
defendant,  though  a  trustee,  might  be  sued  at  law  for  the  10/.,  the 
plaintiff  not  having  offered  a  receipt,  and  the  10/.  being  unpiud.    But 
here  the  trustees  have  not  admitted  holding  any  sum  as  payable 
absolutely.     They  never  proposed  to  pay  any  part  of  the  27/.  2i,  6d. 
without  having  Mrs.  Bond's  receipt  for  it,  which  the  deed  entitled 
them  to  demand.      In  the  earlier    letters   they  required    also  that 
she  should  sign  the  deed  of  February  23d;   but  on  August  29th 
*24d1  ^^^^  write ;   ^^  the  trustees  do  not  object  to  pay  Mrs.  Bond  *the 
"^  dividend  if  she  will  sign  the  receipt  sent;"  adding  no  other 
condition:   and  the  action  is  brought  without  any  offer  on  her  part 
to  sign.     Roper  v.  Holland  was  recognised  as  an  authority  in  JSdwardi 
V.  Bate%y  7  M.  &  G.  590,  where  Cresbwell,  J.,  cited  the  words  of  Lord 
Denman,  C.  J.,  in  the  former  case ;  ^'  If  this  was  an  open  account,  it  was 
atrust  account;"  and  again,  in  giving  judgpient,  observed:  ^' This  is,  palpa- 
bly, an  open  trust ;  under  which  several  things  remained  to  be  done  by  the 
defendants,"  the  trustees.     Here,  in  like  manner,  the  trust  to  pay  half  a 
year's  dividend  necessarily  remained  open  till  the  trustees  were  guarded 
from  responsibility  by  Mrs.  Bond's  receipt.     It  was  in  their  discretion  to 
withhold  payment.  Bartlett  v.  Dimondj  14  M.  &;  W.  49,  is  an  authority 
against  the  maintenance  of  an  action  at  law  in  such  a  case.    Atkins  v. 
Sill  turned  upon  the  unqualified  promise  of  an  executor  in  consideration 
of  assets.     Hart  v.  Minora  was  a  similar  case ;  and  the  plaintiff  there  was 
a  person  sui  juris :  here  the  husband  and  wife  are  proceeding  for  the 
wife's  separate  property.    The  distinction  is  important ;  for,  if  the  parties 
applied  to  a  Court  of  equity,  as  the  defendants  contend  they  ought,  the 
husband  would  not  be  permitted  to  join  as  a  plaintiff,  but  the  wife  must 
file  her  bill  by  her  next  friend ;  Sigel  v.  Phelps^  7  Sim.  239 ;  and  a  Court 
of  Equity  in  that  case  would  direct  such  other  steps  as  were  necessary 
to  prevent  the  trustees  from  being  improperly  prejudiced.     In  Daviion 
V.  Atkinson^  5  T.  R.  434,  this  Court  held  that  a  husband  ought  not  to 
sue  at  law  for  money  conveyed  to  the  sole  use  of  his  wife  and  impro- 
*2501   P^^'y  P*^^  ^^®^  *^  another  person,  ^because  his  interest  in  respect 
of  it  is  opposite  to  hers,  and  his  recovery  would  interfere  with 
her  separate  right ;  and  Grose,  J.,  said  that  the  husband  could  not 
recover  such  money  in  a  Court  of  Equity.     In  this  case,  therefore,  if 
the  plaintiffs  succeeded,  the  defendants  might  pay  the  husband  and  then 
be  sued  in  equity  by  the  wife.     That  she  is  formally  joined  in  the 
present  action  would  make  no  difference ;  the  action  is  the  husband's 
only ;  the  wife  being  the  meritorious  cause,  he  was  at  liberty  to  join  her 
if  he  thought  fit ;  Fhilliskirk  v.  Pluckwell,  2  M.  &  S.  893.    (He  also 
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contended  tliat  neither  count  of  the  declaration  was  applicable  to  the 
alleged  cause  of  action :  but  it  became  unnecessary  to  decide  this  point) 

KnowleSf  contr^  The  action  at  law  was  maintainable  at  the  suit  of 
both  plaintiffs  or  of  the  husband  alone.  Dav%9on  v.  AtkinBtm  was  the 
case  of  a  mere  equitable  right ;  there  were  trustees  whose  duty  it  was  to 
protect  the  wife's  interest :  and  her  husband  could  not  avail  himself  of 
it  by  suing  in  his  own  name.  Here  the  question  is  whether  a  legal  right 
has  not  accrued.  The  trustees,  by  stating  that  they  held  a  specific  sum 
to  the  wife's  use,  and  by  actually  transmitting  it  to  their  agent  in  London 
for  the  purpose  of  payment,  have  made  the  account,  as  to  that  sum,  no 
longer  an  open  but  a  closed  one.  Roper  v.  HoUand  applies :  the  husband 
is  at  liberty  to  bring  an  action  at  law  in  his  wife's  right,  and  may  join 
her  as  a  plaintiff.  The  test,  on  this  latter  point,  was  stated  in  Ayling 
Y.  Whiehery  6  A.  k  E.  259,  to  be,  whether  in  any  event  the  right  of 
action  would  survive  to  the  wife ;  here  it  would ;  therefore  she  is  well 
joined.  The  rules  *of  equity  on  this  subject  can  have  no  weight,  r^oe;! 
i  a  legal  right  has  attached.  The  present  case  is  put  by  the 
defendants  as  if  the  will  made  it  an  indispensable  condition  of  any  pay* 
ment  to  the  wife  that  she  should jsign  a  receipt ;  but  the  testator  merely. 
Bays  that  her  receipts  shall  ^*  be  the  only  good  discharges"  to  the  trustees. 
It  is  not  laid  down  in  Roper  v.  Holland  that  the  acknowledgment,  to 
give  a  right  of  action  against  trustees  as  on  a  closed  account,  must  be 
absolately  unconditional :  indeed  the  admission  there  was  even  less  so 
than  m  the  present  case.  And  the  defendant  there  claimed  nothing  but 
a  receipt  which  it  seems  he  was  fully  entitled  to :  here  the  defendants, 
bj  their  solicitors,  claim  not  only  Mrs.  Bond's  receipt,  but  her  signature 
and  her  husband's  to  the  deed  of  appointment,  a  condition  which  they 
have  no  right  to  impose.  It  is  true  that,  in  the  letter  of  August  29th, 
this  is  omitted :  but  before  that  time  the  money  had  been  sent  to  the 
agents  in  London,  to  be  paid  only  on  fulfilment  of  both  conditions ; 
and  it  does  not  appear  that  those  instructions  had  been  revoked. 

Cur.  adv.  vuU. 

Lord  Dekhait,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  this  case  does  not  fall  within  the  authority  of 
Roper  V.  HoUandy  in  which  the  Court  considered  the  defendant,  the 
trustee,  as  having  stated  an  account  with  the  plaintiff,  his  cestui  que 
trust,  and  admitted  himself  to  be  his  debtor  in  the  amount  mentioned. 
Bat  here  the  defendants  were  not  bound  to  pay  the  dividend  which  they 
had  received  to  the  ^wife's  use,  and  indeed  were  bound  to  keep  it  r^M 
for  her,  untQ  they  obtained  her  authority  in  the  form  of  her  sole 
tnd  separate  receipt ;  their  express  duty  being  to  secure  her  property 
tgainat  her  husband.  The  letters  were  supposed  to  make  some  difference 
in  this  respect,  as  the  defendants  had  made  it  a  condition  of  their  paying 
that  the  plaintiff  and  his  wife  would  execute  a  deed  prepared  by  order 
of  the  Court  of  Chancery,  which  they  certainly  had  no  right  to  require. 
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But  this  did  not  vary  tlieir  right  to  withhold  the  mone j  firom  the  pliia* 
tiff  till  his  wife's  receipt  was  produced  to  them.        ,  Bole  discharged. 
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Id  an  action  fcr  malieioiia  imMeeatioR,  the  frets  material  to  ibe  qneation  ofptoliable  cane  moA 
be  found  by  tbe  jory ;  and  the  judge  is  then  to  decide,  aa  a  point  of  law,  whether  the  iacn»  so 
found  establish  probable  cause  or  want  of  it : 

Among  these  facta  are  the  defendant's  knowledge  of  the  aUeged  gnmod  of  accusation  at  tbi 
time  when  he  prosecuted ;  and  his  belief,  at  that  time,  that  the  conduct  fenning  auch  groimd 
of  accusation  amounted  to  the  offence  charged. 

If  the  defendant  did  not  so  beltcTe,  the  want  of  reasonable  and  probabla  canae  is  establidiei 
though  the  imputed  ofience  appear  primi  facie  to  have  been  committed  bf  the  plsindfl^  toil 
the  fact  to  have  been  known  to  the  defendant,  before  the  charge  was  made. 

The  absence  of  belief  must  be  proved  by  the  plaintiff.  And,  if  it  be  not  proved,  the 
defect  is  not  supplied  (for  the  purpose  of  showing  want  of  probable  caoae)  by  evidence  tbst 
the  defendant  made  nse  of  the  charge  as  a  means  of  obtaining  an  unfair  advantage  over  tka 
plaintiff. 

Case.  The  declaration  charged  that  defendant  falselj,  maliciouslj, 
and  without  reasonable  or  probable  cause,  charged  plaintiff  before  so 
alderman  and  justice  of  the  city  of  London  with  having  feloniouslj  stolen 
a  cistern,  a  branch  of  lead  pipe,  a  patent  range,  and  other  articles  named, 
being  defendant's  property  and  fixtures  let  by  defendant  to  plaintiff  with 
a  dwelling  house  (describing  it);  against  the  statute  in  such  case,  ic.: 
^Acq-1  that  defendant,  falsely,  &c.,  caused  and  '''procured  the  alderman 
-*  to  make  his  warrant,  &c.,  and  the  plaintiff  to  be  arrested,  ke. : 
•lamination  and  remands  of  the  plaintiff,  and  his  committal  for  trial  at 
the  Central  Criminal  Court:  that,  at  the  Sessions  there,  August,  1844, 
defendant  falsely,  maliciously,  and  without  reasonable,  &c,  caused  plain- 
tiff to  be  indicted  for  the  said  supposed  offence,  and  prosecuted  Boch 
indictment  until  plaintiff  afterwards,  to  wit,  &c.,  was  acquitted,  and  by 
judgment  of  the  said  Court  discharged,  &c.     Plea,  Not  Guilty. 

On  the  trial  before  Lord  Dbnmak,  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  term,  1845,  it  appeared  that  the  defendant,  in  1844, 
let  the  above  mentioned  house,  with  the  fixtures,  to  the  plaintiff,  by  writ- 
ten agreement,  for  a  term  of  years,  at  the  rent  of  160/.  The  plaintiff, 
shortly  afterwards,  began  to  make  alterations  in  the  premises,  and,  while 
so  doing,  removed  the  fixtures  in  question,  which  by  the  agreement  ho 
was  bound  to  deliver  up  at  the  end  of  the  term,  and  from  time  to  time 
sold  them.  For  this  removal  and  sale  the  now  defendant  caused  the 
plaintiff  to  be  apprehended  and  indicted  as  a  felon  under  stat.  7  k 
8  G.  4,  c.  29,  (a)  at  the  Central  Criminal  Court,  where  he  was  tried  and 

(a)  Stat.  7  &  8  G.  4,  c.  29,  a.  45.  **  And.  for  the  punishment  of  depredations  committed  hy 
tenants  and  lodgers,  be  it  enacted,  That  if  any  person  shall  steal  any  chattel  or  fixture  let  fobs 
oaed  by  him  or  her  in  or  with  any  house  or  lodging,"  **Brery  such  offender  shall  be  guilty  ol 
ielony,  and,  being  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same  manner  uiotlM 
ease  of  simple  larceny ;  and  in  every  such  case  of  stealing  any  chattel  it  ahall  be  lawful  to  prefer 
an  indictment  in  tbe  common  form  aa  for  larceny,  and  in  every  auch  caae  of  stealing  anyfiitur* 
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leqrntted.  On  tke  plaintiff's  OTidenee  *in  fhe  present  action,  it  r^o;:^ 
appeared  that,  during  the  time  in  qnestion,  he  was  materiallj  ^ 
changing  the  condition  of  the  premises,  snbdiriding  them,  and  converting 
t  part  into  slsngfater-honses,  and  that  his  rent,  when  dne,  was  unpaid ; 
and  the  suggestion  was  that  the  now  defendant  had  apprehended  and 
prosecnted  the  plaintiff  with  a  view  to  get  rid  of  him  as  a  tenant  (whiek 
it  appeared  he  had  made  some  endeayoor  to  do  while  the  plaintiff  was  in 
custody,  by  application  to  his  subtenants),  and  not  because  he  really 
dioaght  him  guilty  of  felony.  With  respect  to  the  fixtures,  it  was  repre- 
sented that  they  were  of  little  use  or  value ;  that  the  plaintiff  was  laying 
out  considerable  sums  on  the  premises ;  that,  in  the  course  of  his  improve- 
ments,  he  had  removed  and  disposed  of  these  articles  without  any  crimi- 
nal intention ;  and  that  this  must  have  been  known  to  the  plaintiff  from 
the  witnesses  he  himself  called  in  support  of  the  prosecution.  At  the 
close  of  the  pliuntiff 's  case,  the  defendant's  counsel  contended  that  there 
was  no  evidenoe  to  go  to  the  Jury,  it  being  clear  that  the  plaintiff  had 
done  acts  which  are  made  felony  by  stat.  7  k  8  G.  4,  c.  29,  s.  45. 
The  Lord  Chief  Justice  said  that  he  did  not  perceive  any  evidence  of 
malice,  even  assuming  that  the  defendant  had  been  mistajcen  in  prosecut- 
ing: but,  after  hearing  the  plaintiff's  counsel,  he  declined  to  nonsuit; 
and  the  counsel  for  the  defendant  addressed  the  Jury,  but  called  no  wit- 
ness. The  Lord  Chief  Justice,  in  summing  up,  left  it  to  the  Jury  to  saj 
whether  the  defendant  had  acted  maliciously,  and,  with  reference  to  that 
((nestion,  whether  the  evidence  showed,  in  point  of  fact,  such  a  want  of 
probable  cause  for  the  prosecution  as  amounted  to  proof  that  the  defend- 
ant had  instituted  it  from  motives  of  malice.  But  (adverting  to  Panton  r. 
*  WUliamM^  2  Q.  B.  169),  he  reserved  the  question  of  probable  cause,  r*o^^ 
as  distinct  from  that  of  motive,  to  be  decided  by  himself,  if  neces-  ^ 
sary,  as  a  question  of  law.  The  Jury  found  for  the  plaintiff,  with  SOL  da- 
mages. The  Lord  Chief  Justice  then  gave  his  opinion  that,  in  point  of  law, 
no  want  of  reasonable  or  probable  cause  appeared  on  the  case  proved ;  and 
he  therefore  directed  a  verdict  to  be  entered  for  the  defendant,  giving 
leave  to  move  to  enter  a  verdict  for  the  plaintiff  with  80/.  damages. 

JTtZi,  in  the  ensuing  term,  moved  for  a  rule  to  show  cause  why  the 
verdict  should  not  be  so  entered,  or  a  new  trial  had.  He  contended 
that  it  ought  to  have  been  left  to  the  jury  (and  might  so  have  been, 
consistently  with  Panton  v.  WilliamSy  2  Q.  B.  169),  not  only  whether 
there  were  any  facts  which  could  be  a  probable  cause  for  the  prosecution, 
hut  also  whether  the  defendant  did  not  know  that  the  facts  which  primft 
facie  might  be  such  cause,  were  in  reality  none,(a)  this  knowledge  being 

to  prefer  an  indictment  in  the  aame  form  u  if  the  oflender  were  not  a  tenant  or  lodger,  and  in 
•iiber  caae  to  lay  the  property  in  the  owner  or  person  letting  to  hire.** 

(«)  On  the  materiality  of  the  defendant's  knowledge  and  belief  as  a  question  for  the  jury*  BiU 
R«i  t  passage  from  the  judgment  of  the  Exchequer  Chamber  in  the  above  case,  where  Tin dal* 
p-  J-,  after  citing  the  rule  that  "  it  ia  a  question  for  the  jury,  whether  the  facts  brought  forward 
in  evidence  be  tnis  or  not ;  but  that  whet  is  reasonable  or  probable  cause  is  matter  of  law/* 
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^hd  rnmtt  attege  as  %  gtmnd  of  ^fence,  that  which  is  bo  important 
in  proof  under  the  plea  of  Not  gniltj,  viz.  that  the  knowledge  of  certain 
hatB  attd  circumstances  which  were  sufficient  to  make  him  or  any  rea- 
BOnable  person  believe  the  truth  of  the  charge  which  he  instituted  before 
the  magistrate^  existed  in  his  mind  at  the  time  the  charge  was  laid,  and 
was  the  reason  and  inducement  for  his  putting  the  law  in  motion. 
Whereas  it  is  quite  consistent  with  the  allegations  in  this  plea,  that  the 
charge  was  made  upon  some  ground  altogether  independent  of  the  exist- 
ence of  the  £acts  stated  in  the  {^ea ;  and  that  the  defendant  now  endea- 
Tours  to  support  the  propriety  of  the  charge,  originally  without  cause, 
by  facts  and  circumstances  which  have  come  to  his  knowledge  for  the 
first  time  since  the  charge  was  made."  [Lord  Dei^man,  G.  J.  The 
principle  stated  there  is  important ;  and  Broad  v.  JSTam,  5  New  Ga.  722, 
b  also  much  in  your  favour.     If  those  cases  had  been  cited,  I  should 

*9ft01  ^^^^  ^^^^  ^^  ^  ^^  J^^  ^^  ^^y  *whether  or  not  the  defendant 
^  believed  the  felony  had  been  committed.    But  the  case  went  to 
them,  not  distinctly  on  that  point,  but  on  the  general  question  whether 
the  defendant  acted  on  such  a  belief  or  on  a  different  motive.] 

Our.  adv.  vuU. 
Lord  Dekhan,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  prevailing  law  of  reasonable  and  probable  cause  is,  that  the  jitij 
are  to  ascertain  certain  facts,  and  the  judge  is  to  decide  whether  those 
£acts  amount  to  such  cause.  But  among  the  facts  to  be  ascertained  is 
the  knowledge  of  the  defendant  of  the  existence  of  those  which  tend  to 
show  reasonable  and  probable  cause,  because  without  knowing  them  he 
ooold  not  act  upon  them ;  and  also  the  defendant's  belief  that  the  facts 
amounted  to  the  offence  which  he  charged,  because  otherwise  he  will  have 
made  them  the  pretext  for  prosecution,  without  even  entertaining  the  opi- 
nion that  he  had  a  right  to  prosecute.  In  other  words,  the  reasonable 
and  probable  cause  must  appear,  not  only  to  be  deducible  in  point  of  law 
from  the  facts,  but  to  have  existed  in  the  defendant's  mind  at  the  time 
of  his  proceeding :  and  perhaps  whether  they  did  so  or  not  is  rather  an 
independent  question  for  the  jury,  to  be  decided  on  their  view  of  all  the 
particulars  of  the.  defendant's  conduct,  than  for  the  judge,  to  whom  the 
legal  effect  of  the  facts  only  is  more  properly  referred. 
y  In  the  present  case,  the  plaintiff  certainly  dealt  with  the  defendant's 
goods  in  such  a  manner  as  could  hardly  fail  to  raise  a  strong  suspicion 
that  he  had  committed  a  felony.  On  this  the  Judge  gave  his  opinion 
♦2611  *^**  there  *was  reasonable  and  probable  cause  for  the  prosecn- 
-^  tion.  The  defendant's  knowledge  of  this  could  not  be  made  a 
matter  o£  doubt.  But  the  plaintiff  imputed  to  him  on  the  trial  that  he 
took  unfair  advantage  of  the  irregular  conduct  of  the  plaintiff  to  torn 
him  out  of  possession  of  his  houso,  without  believing  that  a  felony  hid 
been  committed ;  and  he  pointed  to  the  defendant's  eagerness  to  get  rid 
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of  him  as  &  tenanti  as  famiahing  evidence,  not  of  his  motire,  but  of  his 
opinion. 

It  is  difficult  to  distinguish  between  this  state  of  mind  and  malice : 
bat  the  Court  of  Common  Pleas,  in  a  late  deoi8ion,(a)  sustained  a  direc- 
tion that  the  defendant,  though  cognisant  of  reasonable  and  probable 
esose,  did  not  think  it  reasonable  and  probable,  but  acted  from  mali- 
dons  motives  only,  and  without  that  belief.  That  doctrine  must,  how- 
ever, be  qualified  by  the  necessity  of  requiring  froof  of  the  absence  of 
that  belief  when  reasonable  and  probable  cause  is  established.  There 
vas  none  such  here.  I  was  not  required  to  lay  it  before  the  jury ;  and, 
if  required,  I  could  not  have  done  so.  The  unfair  use  made  of  the 
charge  may  prove  malice,  as  the  jury  held  that  it  did,  but  does  not  raise 
any  inference  of  a  belief  that  there  was  no  reasonable  or  probable  cause; 
for  the  contrary  belief  is  perfectly  consistent  with  malice. 

Bule  discharged. 

(«)  See  Broadr,  Bmm,  5  New  Ca.  728. 
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nefeodaot,  wanting  money,  desired  T.,  e  diaoount  agent,  to  procure  him  160Z.  on  diacoonL 
T.  uked  for  security;  and  defendant  gave  T.  his  check  for  160/.,  payable  to  T.  or  bearer, 
nying  that  T.  most  get  him  the  money  *'  by  hook  or  by  crook/*  T.  then  eaid  he  woold 
Me  a  friend,  and  try  to  get  defendant  the  money ;  and  he  afierwarda  obtained  the  money 
from  plaintiff*,  handed  him  the  check,  paid  over  the  money  to  defendant,  and  at  the  aauM 
tiaie  received  151.  from  defendant  for  discount,  of  which  he  kept  7/.  and  paid  8/.  to  plaintifE 
Defendant  afterwarda  requested  time  for  pajrment  of  the  check  ;  and  T.,  without  reibrriaf 
to  the  plaintifl*,  gave  time.  Defendant,  requiring  atill  further  delay,  wrote  to  T^  *'  tell  jronr 
irieiHi  I  want  his  money  till  Christmas,  and  am  willing  to  pay  for  the  accommodation.  Let 
ae  know  what  he  will  do  for  me.'*  During  these  tranaactiona,  T.  did  not  mention  any 
leader  by  name  to  the  defendant. 

b  tn  action  of  debt  on  the  check,  averring  delivery  of  it  to  plaintiiT;  plea,  that  defendam 
delirered  the  check  to  T. ;  that,  aave  as  sforesaid,  there  never  was  any  delivery  of  it  by 
(defendant :  and  that  T.  delivered  it  to  plaintiff;  without  thia,  that  defendant  delivered  it  to 
pliimiff  in  manner,  &c. :  iasue  thereon : 

^d  that,  on  the  above  evidence,  a  jury  waa  warranted  in  finding  a  delivery  of  the  cheek 
by  defendant  to  plaintiff. 

Debt.  The  declaration  stated  that  defendant,  on  1st  Decemher,  1845, 
Aade  his  draft  or  order,  &c.,  called  a  banker's  check,  and  directed  tha 
lame  to  Messrs.  Cockbums  &  Co.,  and  thereby  required  the  said  G.  k  Cou 
to  pay  Mr.  Edward  Tucker  or  bearer  160/.,  and  then  delivered  the  same 
to  plaintiff,  who  is  still  the  bearer  thereof:  non-payment  by  G.  &  Go.^ 
though  the  check  was  presented  to  them :  notice  to  defendant 

Plea  2.  That  defendant,  to  wit,  on  the  said  1st  December,  1845, 
delivered  the  said  draft  or  order  to  the  said  E.  Tucker  in  the  said  draft 
or  order  named,  and  that^  save  as  aforesaid,  there  never  was  any  delivery 
of  the  said  draft  or  order  by  the  defendant :  and  the  said  E.  Tucker 
sfterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  delivered  tiia 
woe  to  the  plamtiff :  without  this  that  the  defendant  delivered  the  said 
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draft  or  order  in  writing  in  the  said  first  count  mentioned  to  the  plam- 
tiff,  in  manner  and  form  as  therein  alleged :  conclusion  to  the  coantry. 
Issue  thereon.  There  were  also  a  plea  denying  notice  of  presentment 
*9R^T  *^^  dishonour,  and  *concluding  to  the  country,  on  which  issue 
-'  was  joined ;  and  other  pleadings,  which  it  is  unnecessary  to  state. 

On  the  trial,  before  Lord  Dbnman,  C.  J.,  at  the  Kingston  Spring 
assizes,  1846,  the  facts  bearing  on  the  first  mentioned  issue  appeared  as 
follows.  The  defendant  applied  to  Tucker,  a  discount  agent,  to  procure 
him  money  on  discount :  Tucker  said  "  money  was  dreadfully  scarce,'* 
and  asked  defendant  for  security;  and  defendant  then  gave  him  the 
check  in  question,  drawn  by  defendant  on  Messrs.  Cockburns  &  Co., 
payable  to  "  Mr.  E.  Tucker  or  bearer,"  saying  to  Tucker  that  he  must  get 
defendant  the  money  "by  hook  or  by  crook."  Tucker  asked  for  colla- 
teral security ;  atid  defendant  gave  him,  in  addition,  a  bill  of  exchange, 
drawn  by  defendant  upon  and  accepted  by  one  Hull,  payable  to  defend- 
ant's order  and  indorsed  by  him ;  but  on  which  nothing  material  turns. 
Tucker  then  said  he  would  see  his  friend,  and  try  to  get  defendant  the 
money.  He  afterwards  saw  the  plaintiff,  obtained  the  money  from  him, 
and  handed  to  him  the  bill  and  check.  Defendant  received  the  money, 
and  said  the  check  was  to  be  presented  in  a  week.  Tucker  (by  agree- 
ment with  defendant)  received  back  15/.  for  the  discount,  which  he 
divided  with  the  plaintiff,  paying  him  8L  and  retaining  7/.  for  himself. 
The  defendant  afterwards  requested  further  time  for  payment;  and 
Tucker  gave  it,  without  referring  to  the  plaintiff.  Tucker  said,  in  evi- 
dence  at  the  trial,  "  Mr.  Samuel  leaves  these  things  entirely  to  me." 
The  defendant  subsequently  made  a  further  application  for  time,  by  a 
letter  to  Tucker,  containing  these  words  :  ^'  Will  you  tell  your  friend  I 
am  sorry  for  the  irregularity,  but  it  was  unavoidable  ?  I  want  his  money 
till  over  Christmas,  and  am  willing  to  pay  for  the  accommodation.*' 
*2R41  "  ^®*  ™®  *know  what  he  will  do  for  me,  and  until  what  day." 
-'  Tucker  said,  on  cross  examination,  *'  I  do  not  know  that  I  told 
the  defendant  the  name  of  the  person  who  was  to  advance  the  money." 

It  was  objected  for  the  defendant  that  no  privity  was  shown  between 
him  and  the  plaintiff,  the  transaction  proved  being  with  Tucker;  and 
consequently  that  an  action  of  debt  did  not  lie.  The  Lord  Chief  Justice 
reserved  leave  to  move  (according  to  arrangement  between  the  parties) 
that  a  nonsuit  might  be  entered,  if  the  Court  should  hold  that  there  was 
no  evidence  for  the  jury  on  the  plaintiff  *s  part  upon  the  issue  first  above 
mentioned :  and  the  case  went  to  the  jury  on  the  question  of  notice. 
Verdict  for  plaintiff;  damages  160/.  Imshy  in  the  ensuing  term,  obtained 
a  rule  nisi  for  a  nonsuit. 

Peacock  now  showed  cause.  •  The  objection  is  that  debt,  on  a  check, 
can  be  maintained  only  between  the  immediate  parties ;  and  that  the 
evidence  here  shows  no  delivery  of  the  check  by  the  defendant  to  the 
plaintiff,  and  therefore  no  immediate  connection  between  them,  such  is 
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the  action  requres.    Bat  Tucker  dealt  only  as  agent  for  the  plaintiff; 

the  check  was  delivered  to  him  in  that  capacity,  and  not  for  the  pur- 
pose of  making  him  the  legal  holder :  he  gave  no  consideration :  the 
check  was  handed  to  him  that  he  might  get  the  money  upon  it  '^  by 
hook  or  by  crook."  [Pattbson,  J.  You  say  that,  if  Tucker  was  agent 
for  the  plaintiff,  the  defendant's  delivery  to  Tucker  was  a  delivery  to  the 
plaintiff:  if  Tucker  was  agent  for  the  defendant,  Tucker's  delivery  to 
the  plaintiff  was  a  delivery  by  the  defendant  to  the  plaintiff.]  It  is  so. 
It  was  as  if  the  check  had  been  sent  by  a  servant.  ^Then  w-^^aK 
there  was  no  evidence  for  the  jury  in  support  of  the  defendant's  ^ 
issue  on  the  second  plea.  The  defendant's  letter  to  Tucker  makes  the 
ease  against  him  conclusive. 

Luihf  contr^  There  was  no  evidence  of  Tucker  being  the  defendant's 
agent.  In  all  the  proceedings  upon  which  this  action  is  founded,  the 
defendant  dealt  with  Tucker.  Tucker  was  a  discount  broker,  and  received 
a  commission  from  both  parties.  He  managed  the  presentment  of  the 
check.  The  individual  party,  now  plaintiff,  does  not  distinctly  appear 
in  the  transaction  till  a  default  has  been  made  in  payment.  And  the 
letter  on  which  stress  has  been  laid  was  not  written  till  after  the  money 
had  become  due.  [Wightman,  J.  Suppose  the  defendant  had  handed 
the  check  to  Tucker,  and  said,  '^  If  you  can  get  me  discount  from  any 
lodj,  I  will  give  you  102."]  That  is  not  the  state  of  facts  here.  The 
defendant  does  not  appear  to  have  known  that  Tucker  was  not  to  keep 
the  check  in  his  own  hands.  [Wightman,  J.  Saying  '^  you  must  get 
me  the  money  by  hook  or  by  crook"  rather  intimates  that  the  defendant 
did  not  look  upon  Tucker  as  the  man  who  was  to  lend  it.]  It  must  be 
presumed  from  the  defendant's  giving  the  check  to  Tucker  that  he  was 
meant  to  be  the  holder.  [Patteson,  J.  "  You  must  get  me  the  money" 
does  not  imply  that.]  It  is  the  constant  course  with  money-lenders  to 
profess  that  they  do  not  advance  the  money  themselves,  but  raise  it. 
[Lord  Dekman,  C.  J.  Yes ;  it  is  a  well  known  way  of  dealing  for  the 
monej-lender  to  say  that  he  has  an  unconscionable  friend  in  the  neigh- 
honrhood.  But  the  question  is,  whether,  on  the  evidence  here,  that 
friend  is  not  the  holder  of  the  check.] 

*Patt£80N,  J.     I  think  Tucker  was  only  the  defendant's  agent,  r#266 
and  not  the  holder  of  the  check.     The  rule  must  be  discharged. 

CoLEEiBGE  and  Wightman,  Js.,  and  Lord  Denman,  C.  J.,  concurred. 

Bule  discharged. 

HILLS  and  Another  v.  MESNARD  and  Another.    Feb.  25. 

To  a  declaration  in  aMumpnt  by  payees  against  acceptors  of  a  bill  for  419Z.  2t.,  alleging  Don* 

payment  to  piaintifT's  damage  of  500/.,  defendants  pleaded  t 
1.  As  to  4/.  18ff.,  parcel,  dtc,  payment  of  5/.  into  Court,  which  plaintifis  accepted. 
1  At  to  the  residue  of  the  sam  in  the  declaration  mentioned  :  That  plaintiffs,  as  brokers,  had 

told  property  for  ooo  H.  ibr  a  sum  exceeding  the  said  residue,  viz.  for  il5L  12f .  M.,  to  b% 
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paid  10  pUiotifia,  as  H.*a  agents,  on  a  future  day :  that,  after  the  sale,  H«  asked  plaintifis 
to  advance  him  the  415^  12«.  6d.,  and  they  agreed  to  do  so  if  H.  would  procure  defendant! 
to  accept  a  bili  drawn  upon  them  by  piaintiiis  for  419i.  2«.,  and  piaintifls  agreed  and  pro- 
mised defendants  and  H.,  that  piaintifls  would  appropriate  the  purchase  money,  when 
received  by  them,  towards  payment  of  the  bill,  if  defendanta  ahonld  accept :  I'hat  defend* 
ants,  confiding,  Slc.,  did,  for  the  accommodation  of  H.,  and  without  any  consideration,  sccept 
tne  bill  declared  upon ;  and  plaintifis  thereupon  advanced  the  415/.  13s.  6d. :  And  that  tJw 
purchase  money,  to  that  amount,  afterwards  and  before  the  bill  was  due,  became  payable,  ud 
was  received  by  piaintifls  as  brokers  for  H.,  and  is  in  their  possession,  to  be  appropriated, 
&c.,  and  was  sufficient  to  pay  the  residue  and  all  damages  by  non-performance  of  the  pro- 
mise in  the  declaration  mentioned.    Replication,  De  iqjuria :  issue  thereon. 

3.  As  to  the  said  residue,  6lc,  :  payment  by  defendants  to  piaintifls,  before  the  bill  became 
due,  of  a  Bum  exceeding  such  residue,  viz.  4I5Z.  12m,  6d.,and  acMpcance  thereof  by  plaintifis, 
in  full  satisfsction  of  the  promiaes,  Slc.,  as  to  the  residue,  and  of  all  damages  by  the  non-per- 
formance  thereof  as  respects  such  residue,  dtc.  Replication  denying  the  payment  aud 
acceptance :  issue  thereon. 

The  facts,  as  stated  in  plea  2,  having  been  proved  at  the  trial  (when  it  appeared  that  the  415/ 
12«.  6d,  was  the  price  of  railway  shares  sold  for  H.,  and  that  the  bill  was  drawn  for  419/.  2f. 
to  cover  interest  accruing  between  the  settling  day  for  the  ahares,  and  the  maturity  of  tlie 
bill) : 

Held  that  the  second  plea  showed  a  good  defence ;  and  that  the  receipt  by  plaintifis  of  the  415/. 
12a.  6d.,  under  the  agreement,  was,  ss  alleged  in  the  third  plea,  a  payment  by  defendaota 
to  plaintifis. 

And  that  plaintifi*s  could  not  set  up  against  defendants,  in  reduction  of  such  payment,  a  charge 
for  brokerage  on  the  purchase  of  the  aame  ahares,  which  H.  hsd  agreed  to  pay  plaiotilTi 
if  the  ahares  sold  for  415/.  12a.  6d. 

Held  also,  on  motion  for  judgment  non  obstante  veredicto  on  the  second  and  third  pleas, 
because  they  gave  no  anawer  as  to  the  damages:  That  the  *' residue"  mentioned  in  those 
pleaa  might  be  taken  to  mean  the  amount  of  the  bili,  minus  the  sum  paid  into  Court,  and 
with  the  addition  of  such  damages  as  the  jury  might  give,  not  exceeding  500/.  And,  there- 
fore, that  the  payments  alleged  and  proved  might  be  considered,  after  verdict,  as  covering  th« 
whole  demand  to  which  they  were  pleaded. 

Assumpsit  on  a  bill  of  exchange  drawn  by  plaintifis  on  defendants, 
requiring  them  to  paj  to  plaintifis'  order  4192.  28.j  two  months  after  date, 
*2671  *^c^^P^^^  ^7  defendants,  and  not  paid  when  due ;  to  the  damage 
J  of  plaintiffs  of  soot 

Pleas.     1.  As  to  il.  18a.,  part  of  the  sum  in  the  declaration  mentioned, 
payment  of  51.  into  Court,  which  the  plaintiffs  accepted. 

2.  As  to  the  residue  of  the  sum  in  the  declaration  mentioned,  tbat, 
before  the  making  and  accepting  of  the  bill,  plaintiff's  were  and  carried 
on  the  business  of  brokers,  and,  as  such  brokers,  and  as  agents  for  one 
Charles  Isaac  Humble,  and  sold  for  the  said  Humble  certain  propcrtj 
of  him,  Humble,  for  a  certain  large  price  and  sum  of  money,  exceeding 
the  said  residue,  &c.,  to  wit,  for  4157.  12a.  6d.,  which  said  price  and 
sum  was  to  be  paid  to  plaintifis  for  and  as  the  agents  of  Humble  on  or 
before  a  certain  future  day  which  would  be  before  the  said  bill  would 
become  due,  to  wit,  on  or  before,  &c.  And  that,  the  said  Humble  hav- 
ing, after  the  sale  aforesaid,  to  wit,  on,  &c.,  made  an  application  to 
plaintifis  to  advance  him  the  said  sum  of  money,  to  wit,  the  said  415/. 
12a.  6(2.,  being  the  said  price  and  sum  by  them  to  be  received  as  the 
agents  of  and  for  Humble  as  aforesaid,  plaintifis  thereupon  then  agreed 
with  Humble  to  advance  him  the  said  sum,  to  wit,  415/.  12«.  6c2.,  bo  Ij 
plaintifis  to  be  received  as  aforesaid,  if  Humble  would  procure  defend- 
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ants  to  accept  a  certain  1)ill  of  exchange  for  419Z.  2«.y  to  be  drawn  by 
pluntiffs  npon  defeitodants :  and  plaintiffs  then  agreed  and  promised  the 
Nud  Humble  and  also  the  said  dofendants,  that  thej  would  apply  and 
tppropriate  the  said  price  and  sum,  when  and  so  soon  as  the  same  should 
be  paid  to  and  received  by  them  the  said  plaintiffs,  towards  the  payment 
of  sach  bOl  of  exchange,  if  defendants  should  so  accept  the  same  afore- 
said. Ayerment,  that  defendants,  ^confiding,  &c.,  afterwards,  to  r^nfiS 
wit,  on,  &c.,  for  the  accommodation  of  Humble,  and  without  any 
coQBideration  whatever  in  that  behalf,  accepted  the  said  bill  in  the  declara- 
tion mentioned,  drawn,  &c ;  and  plaintiffs  thereupon  then  advanced  to 
Humble  a  certain  sum  of  money,  to  wit,  415Z.  12«.  6d.  Further  averment, 
that  afterwards,  and  after  the  said  bill  was  so  accepted  by  defendants 
as  aforesaid,  and  after  plaintiffs  had  thereon  advanced  to  Humble  the 
said  sum  as  last  aforesaid,  and  before  the  same  became  due  and  payable, 
to  wit,  on,  Ac.,  the  price  and  sum  first  aforesaid,  to  wit,  415?.  128.  6(i., 
for  the  property  of  the  said  Humble,  became  and  was  payable  and  was 
paid  to  plaintiffs  as  brokers  and  agents  for  Humble,  and  was  by  them 
received  for  and  on  account  of  Humble,  and  is  still  in  their  possession, 
to  be  by  them  applied  and  appropriated  towards  the  payment  of  the  said 
bill  as  aforesaid.  Further  averment,  that  the  sum  so  paid  to  plaintiffs, 
and  by  them  received  for  and  on  account  of  Humble,  was  sufficient  to 
pay  and  satisfy  the  said  residue  of  the  sum  in  the  declaration  mentioned, 
aad  all  damages  by  the  plaintiffs  incurred  by  reason  of  the  non-perform- 
ance of  the  promise  in  the  declaration  mentioned.     Verification. 

Replication,  De  injurift.     Issue  thereon. 

S.  As  to  the  said  residue  of  the  sum  in  the  declaration  mentioned, 
that,  after  the  acceptance,  &c.,  and  the  promise,  &c.,  and  before  the  bill 
became  due,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c., 
defendants  paid  plaintiffs  a  certain  large  sum  of  money,  exceeding  the 
said  residue,  &c.,  to  wit,  the  sum  of  415/.  128.  6d.y  in  full  satisfaction 
and  discharge  of  the  promises  in  the  said  declaration  mentioned  as  far 
as  respects  the  residue  in  the  introductory  part  of  this  *plea  men-  r^oQQ 
tioned,  and  also  of  all  damages  sustained  by  the  plaintiffs  by 
reason  of  the  non-performance  of  such  promise  as  far  as  respects  such 
residue,  and  which  said  sum  the  plaintiffs  then  accepted  and  received 
of  and  from  the  defendants  in  full  satisfaction  of  the  said  promise  and 
damages,  as  far  as  respected  such  residue  as  aforesaid.     Verification. 

Replication.  That  defendants  did  not  pay  plaintiffs,  nor  did  plaintiffs 
aeeept  or  receive  from  them,  the  sum  of  money  in  the  third  plea  men- 
tioned, &c.,  in  full  satisfaction  and  discharge,  &c.,  as  far  as  respects 
tbe  residue,  &c.,  and  also  of  all  damages,  &c.,  as  far  as  respects  such  resi- 
due, m  manner  and  form,  &c.  Conclusion  to  the  country.  Issue  thereon. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Durham  Spring 
assises,  1846,  and  a  verdict  found  for  the  defendants  on  the  issues  upon 
tbe  2d  and  8d  pleas.    KnowleM^  in  the  ensuing  term,  obtained  a  rule  to 
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show  cause  why  the  verdict  should  not  be  set  aside  and  a  verdict  entered 
for  the  plaintiffs  with  S^  l&s.  damages;  or  whj  the  verdict  on  the  third 
plea  should  not  be  set  aside,  and  a  verdict  entered  for  the  plaintiffs  on 
that  plea ;  or  why  judgment  should  not  be  given  for  the  plaintiffs  non 
obstante  veredicto  on  the  second  plea ;  or  why  judgment  should  not  be 
given  for  the  plaintiffs  non  obstante  veredicto  on  the  second  and  third 
pleas.     In  this  vacation,(a) 

Archbold  showed  cause,  and  Mani$ty  supported  the  rule. 

Cur.  adv.  vtUt. 
*2701     ^^^®  material  facts  of  the  case  and  the  points  made  in  argument 
will  appear  sufficiently  from  the  judgment  of  the  Court,  which 
was  now  delivered  by 

Lord  Denican,  C.  J.  After  stating  the  result  of  the  trial,  and  the 
terms  of  the  rule,  his  Lordship  sidd:  As  the  objections  urged  are  on 
technical  points  and  after  verdict  for  the  defendants  on  the  merits,  it 
will  be  convenient  in  the  first  place  to  see  what  is  proved,  and  what  will 
be  the  state  of  the  cause,  supposing  the  plaintiffs'  objections,  or  any  of 
them,  are  available. 

The  action  is  in  assumpsit  on  a  bill  of  exchange  for  419/.  28.,  and 
the  damages  are  laid  at  5007.  The  defendants,  first,  as  to  iL  18#.,  parcel 
of  the  sum  in  the  declaration  mentioned,  plead,  to  the  further  main- 
tenance of  the  action,  payment  of  5Z.  into  Court :  secondly,  as  to  the 
residue  of  the  sum  mentioned  in  the  declaration,  that  the  plaintiffs  were 
agents  and  brokers  for.  one  Humble,  and,  as.  such,  had  sold  property  for 
him  for  415/.  12a.  6(2.,  which  was  to  be  paid  at  a  date  to  arrive  before 
the  maturity  of  the  bill  in  the  declaration ;  that  Humble  had  applied  to 
the  plaintiffs  to  advance  him  this  money,  which  the  plaintiffs  had  agreed 
to  do  if  he  would  procure  the  defendant's  acceptance  of  the  bill,  they 
undertaking  to  appropriate  the  purchase  money,  when  received,  in  satis- 
faction of  the  bill.  The  plea  then  showed  an  agreement  made  to  this 
effect,  and  the  acceptance  given  in  consequence:  it  alleged  that  the  pur- 
chase money  was  received  before  the  bill  became  due,  and  was  sufficient 
to  satisfy  the  residue  of  the  bill.  Thirdly,  the  defendants  pleaded,  to 
the  said  residue,  payment  of  415/.  128.  6c2.,  before  the  bill  became  dne 
and  before  the  commencement  of  the  action,  in  discharge  of  the 
^971 1  ^P^o^^^B  ^^^  ^^^  damages  as  to  the  said  residue.  The  second 
-^  and  third  pleas  have  been  found  for  the  defendants. 

The  facts  were,  that  the  plaintiffs  were  sharebrokers,  and  had  sold 
shares  (&)  for  Humble  for  415/.  12s.  6d.  Before  the  settling  day  he 
wanted  this  money,  and  applied  for  it.  The  plaintiffs  agreed  to  advance 
it,  if  he  would  procure  the  defendants'  acceptance  for  the  amount,  pro- 
mising to  appropriate  the  purchase  money,  when  received,  to  its  did* 

(a)  Febmarv  13th.   Before  Lord  DsKMiir,  C.  J.,  Pittssou,  Colekidoe  and  Wightxav,  '■• 
(i)  In  a  projected' raUway  company.    The  plain'tifla  had  bought  these  and  rther  aharea  M 
Bumble  in  September  and  October  1845.    The  bill  waa  drawn  in  th^  latter  month. 
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chirge.  The  bSI  was  drawn  for  a  period  beyond  the  settling  day,  and 
for  419/.  2s.  to  cover  the  accruing  interest.  To  this  arrangement  the 
defendants  consented,  and  accepted  the  bill  on  the  faith  of  it.  The  pur- 
chase  money  was  received  in  due  time. 

These  facts  were  applied  by  the  defendants  in  proof  of  the  third  a6 
well  as  the  second  plea :  but  it  was  contended  on  the  argument  that 
they  furnished  no  evidence  of  a  payment  by  the  defendants^  as  alleged 
in  the  third  plea.  We  are,  however,  clearly  of  opinion  with  the  defend* 
ants  on  this  point.  The  acceptance  was  for  the  accommodation  of  Hum- 
ble, as  between  him  and  them,  and  they  were  legally  liable  on  it  in  the 
first  instance  to  the  plaintiflfs :  but  it  was  perfectly  open  for  the  three 
parties  to  agree  that  Humble's  money,  when  received  by  the  plaintiffs, 
and  which,  when  so  received,  would,  apart  from  any  agreement,  have 
been  received  to  his  use,  should  be  specifically  beforehand  applied  to  the 
discharge  pro  tanto  of  their  liability  on  the  bill :  and  it  seems  to  be  the 
good  sense  of  the  transaction  to  treat  it  as  so  much  money  paid  to  the 
plaintiffs  by  ^Humble  on  their  account  and  as  their  agent.  By  p^o^o 
BO  treating  it,  this  transaction,  as  between  the  plaintiffs  and  de*  ^  * 
fendants,  was  disembarrassed  of  all  questions  upon  the  state  of  accounts 
between  the  plaintiffs  and  Humble,  which  the  defendants  were  clearly 
entitled  to  ineist  on,  or  the  indemnity  on  which  they  were  taught  to  rely 
might  become  merely  illusory. 

This  view  of  the  transaction  also  relieves  the  case  from  any  difficulty 
as  to  entering  a  verdict  for  the  plaintiffs  for  8/.  15s.  It  appeared  that 
the  plaintiffs  had  a  claim  on  Humble  for  brokerage,  not  on  the  sale  of 
these  shares,  but  on  their  previous  purchase  for  him.  In  that  purchase 
they  had  exceeded  his  limit,  and  had  agreed  not  to  charge  brokerage, 
unless  they  sold  at  a  profit  which  would  cover  it ;  and  they  had  done  so : 
clearly,  therefore,  as  between  them  and  Humble,  there  was  a  claim  for 
the  amount  :(a)  but,  if  they  had  agreed  with  the  defendants  that  the 
proceeds,  which  were  at  the  time  of  the  agreement  an  ascertained  sum, 
and  for  which,  plus  the  interest,  the  acceptance  was  given,  should  be 
applied  in  discharge  of  the  acceptance,  they  could  have  no  more  right, 
as  against  the  defendants,  to  deduct  fbr  this  brokerage  than  for  any 
other  sum  which  Humble  might  be  owing  them  at  the  time. 

We  have  then,'  on  this  record,  the  plaintiffs  suing  on  a  bill  for  419/. 
2».,  and  we  have,  on  the  first  and  third  pleas,  payments  established  of 
420Z.  12s.  6d,  But  the  plaintiffs  then  object  that  the  second  plea  is  bad, 
and  that,  upon  the  whole  record,  a  part  of  their  demand  is  left  uncovered. 
The  payment  into  Court  under  the  ^first  plea  is  as  to  47.  18s.,  rt.07^ 
parcel  of  the  sum  mentioned  in  the  declaration :  the  second  plea 
is  pleaded  ^'as  to  the  residue"  of  that  sum.     The  plaintiffs  contend  that 


(s)  It  wtfr,  consequently,  argued,  for  the  plaintifle,  that  the  purchase  money  received  by  them 
^  not  completely  ntitfy  the  bill,  because  they  were  entitled  in  the  first  instance  to  deduct  the 
3<.  15f .  fat  brokerage. 
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if  by  **  the  sum  in  the  declaration  mentioned"  be  meant  the  amount  of 
the  bill,  4191.  2«.,  then  there  is  no  plea  to  the  demand  for  damages, 
which  the  plaintiffs  are  admitted  to  have,  because  the  whole  bill  was  not 
paid  when  due,  nor  before  action  brought.  If,  on  the  other  hand,  by 
^'  the  sum  in  the  declaration  mentioned"  be  meant  the  500/.  damages, 
then  the  plaintiffs  contend  that  the  second  plea  will  in  its  commencement 
profess  to  answer  the  whole,  but  will  fail  to  do  so  in  effect,  because  it 
pleads  a  payment  of  415/.  12««  6d.  in  satisfaction  of  a  demand  for  500/. 
minus  the  5/.  paid  into  Court.(a)  We  think,  howerer,  that  the  sum 
mentioned  in  the  couut  is  plainly  419/.  2$.  The  500/.  mentioned  as  da- 
mages is  not  claimed  as  a  definite  sum,  but  only  to  cover  what  the  jury 
may  give  as  damages,  the  action  sounding  in  damages.  The  second  plea, 
therefore,  may  fairly  be  considered  to  mean  the  residue  of  what  the 
plaintiffs  are  entitled  to  sue  for,  that  is  the  residue  of  419/.  2«.  (after 
deducting  4/.  18«.),  and  damages  not  exceeding  500/.  in  all.  Now  the 
residue  of  the  bill,  after  deducting  the  4/.  ISs,  paid  into  Court,  is  4141. 
48. ;  and  the  second  and  third  pleas  show  payment  or  receipt  by  the 
^Qf^Ai  plaintiffs  of  415/.  12a.  6<2.,  being  1/.  88.  6d.  *more  than  the  resi- 
-^  due  of  the  bill :  and  both  pleas  state  that  sum  to  have  been  paid 
and  received  in  respect  of  the  residue  and  of  all  damages  by  reason  of 
the  non-performance  of  the  promise.  The  damages,  therefore,  are 
pleaded  to  both  by  the  second  and  third  pleas,  and  are  answered :  and, 
though  there  is  some  confusion,  and  perhaps  irregularity,  in  the  mode  in 
which  this  is  done,  yet  upon  the  whole  we  think  that,  substantially,  the 
whole  declaration  is  answered.  The  defendants  cannot  be  in  a  better 
situation  than  if  they  had  demurred  generally;  and  we  think  that  those 
pleas*  would  be  good  on  general  demurrer,  whatever  might  be  said  on 
special  demurrer.  Rule  discharged. 

(a)  A/onufy,  for  the  plaintiffs,  after  arguing  as  is  stated  in  the  text,  contended  that  the  defend* 
ants  ought  to  have  pleaded,  first,  as  to  the  415/.  12t.  6d.,  part  of  the  4192. 2«.  mentioned  in  the 
declaration,  the  special  matter  set  forth  in  the  second  plea ;  and  then,  as  to  the  residiie  of  the 
cause  of  action  in  the  declaration  mentioned,  payment  into  Court  of  51.  He  cited  Arw^uid  v. 
Btirgin,  6  M.  dc  W.  281.  Ardibold,  contra,  referred  to  ^asusion^  y.  Greatheadt  2  Com.  B.  494. 


ROBINSON  and  Another  v.  MAINWARING.    Feb.  25. 

A  cause  commenced  in  the  sheriff's  court  of  the  coimtjr  palatine  of  Durham  cannot  he  remored 
at  once  hy  pone  into  this  Court,  but  must  first  be  remored  into  the  Durham  Conn  of  Pleti- 
The  Court  of  Queen*s  Bench  will  quash  a  writ  of  pone  issued  in  oontraTention  of  this  rale. 

This  was  an  action  of  debt  for  39/.,  commenced  by  justices  directed  to 
the  sheriff  of  the  county  palatine  of  Durham.  The  defendant,  haring 
been  summoned  to  appear  and  answer  at  the  then  next  coimty  court  on 
November  18th,  1846,  removed  the  cause  by  writ  of  pone  out  of  Cbsn- 
cery  from  the  county  court  to  this  Court.  The  writ  of  justices  was  as 
follows. 
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'^Victoria,  by  th«  grace/'  &c.,  ^^ to  the  slieriff  of  Darham,  greeting. 
We  eommand  you  that,  according  to  justice,  you  cause  John  Mainwaring 
that  justly  and  without  delay  he  render  to  John  Bobinson  and  Bichard 
Thomas  Hall  the  sum  of  B9L  of  lawful,"  &c.,  ^*  which  he  owes  to  and 
imjastly  detains  from  them,  as  it  is  ^id,"  *&o.  ^^  Witness  our-  fm^tk 
self  at  Durham,  the  20th  day  of  October,  in  the  10th  year  of  our 
reign.  **  SCRUTON." 

The  writ  of  pone  was  as  follows. 

''  Victoria,"  &c.,  ^^  to  the  sheriff  of  Durham,  greeting.  Lay  before 
Us,  on  the  25th  day  of  November  instant,  wheresoever  We  shall  then  be 
in  England,  the  plaint  which  is  in  your  county  by  Our  writ  between 
John  Bobinson  and  Bichard  Thomas  Hall  and  John  Mainwaring,  in  an 
action  of  debt :  and  give  notice  to  the  said  J.  B.  and  B.  T.  H.  that  they 
he  there  ready  to  prosecute  their  plaint  against  the  said  J.  M.,  if  they 
be  willing :  aad  have  you  there  this  writ  and  the  other  writ.  Witness 
Onrself  at  Westminster,  the  14th  day  of  November,  in  the  10th  year," 
kc.  "  Because  the  said  J.  Mainwaring,  for  the  farm  which  the  said  J. 
Eobinson  and  B.  T.  Hall  hath  in  the  said  Court,  cannot  obtain  justice 
there,  as  it  is  8aid.(a)  Let  this  writ  be  executed  if  the  cause  be  true, 
and  the  said  J.  Mainwaring  desire  it ;  otherwise  not.      ^^Benthall." 

The  sheriff  returned  the  proceedings  into  this  Court,  with  the  writs. 
The  plaintiff  took  out  a  sumnoons  to  show  cause  at  chambers  why  the 
writ  of  pone  should  not  be  set  aside,  and  a  procedendo  issued :  and,  in 
last  Michaelmas  vacation,  Eblb,  J.,  on  hearing  the  parties,  made  an 
order,  setting  the  pone  aside,  and  giring  liberty  to  the  plaintiffs,  on  the 
fifth  day  of  the  ensuing  term,  to  issue  a  procedendo  to  the  county  court. 

S.  TempUj  in  last  term,  obtained  a  rule  to  show  cause  why  the  order 
of  Erlb,  J.,  should  not  be  rescinded. 

*Eindmarehy  in  the  same  term,(i)  showed  cause.  An  original  r-^ono 
writ  cannot  be  issued  into  the  county  palatine  from  the  Chancery  '- 
at  Westminster.  No  instance  of  such  a  proceeding  can  be  shown.  There 
is  no  cursitor  for  the  county  palatine.  That  the  King's  writ  does  not 
nm  in  Durham  appears  from  6  Yin.  Abr.  579,  tit.  Court  [of  County 
pabuine'\^  (S.  4)  pi.  6,  where  2  Bro.  Abr.  50  a,  tit.  Jurisdictionj  pi.  25, 
is  cited.(<;)  A  writ  out  of  the  Chancery  at  Westminster,  directed  to  the 
sheriff,  cannot  be  regular.  The  proper  course  would  be,  to  remove  the 
cause  first  from  the  sheriff's  court  into  the  Durham  Court  of  Pleas, 
which  is  «  superior  court,  and  then  to  remove  it  into  the  Queen's  Bench. 
For  that  purpose  the  writ  out  of  Chancery  would  formerly  have  been 
directed  to  the  Bishop  or  his  Chancellor :  now  that  the  jurisdiction  is 
transferred  from  the  Bishop  to  the  Crown  (stat.  6  &  7  W.  4,  c.  19,  s.  1), 
the  writ  would  be  directed  to  the  Chancellor  only,  as  the  Queen  cannot 
issue  a  command  to  herself.    Hdioardi  v.  BoweUj  5  B.  &  C.  206,  shows 

(s)  See  Fits.  Nat  Brev.  119  K,  70  A. 

(b)  Janaary  29th.    Before  Lord  Dbhmait,  C.  J.»  Fattxsox,  Colbkidob  and  WioHTMAir,  Ji. 

ic;  See  4  Inat.  318,  219. 
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.that  a  removal  of  proceedings  from  an  inferior  court  is  irregular,  and 
'wUl  be  set  aside,  if  the  proper  steps  have  not  been  observed.  The  object 
of  the  defendant  here  has  been  to  avoid  giving  the  recognisances  which, 
by  Stat.  2  &  S  Vict.  c.  16,  s.  S3,  a  party  is  bound  to  provide  on  remoT- 
ing  any  cause  (except  an  action  of /'eplevin),  by  pone  or  other  writ,  from 
an  inferior  court  in  the  county  palatine  of  Durham  to  the  Court  of  Pleas 
here. 

S,  Temphj  contra.  This  Court  has  no  power  to  quash  an  original 
^2771  ^^^  issued  out  of  Chancery.  The  ^application  should  be  to  the 
Court  of  Chancery.  [Wiohtman,  J.  The  writ  is  returnable  here, 
and  b  in  fact  before  us.  If  we  see  on  the  face  of  the  writ  that  it  is  bad, 
must  not  we  quash  it(a)  and  award  a  procedendo  ?  Lord  Denman,  C.  J. 
We  quash  writs  de  contumace  capiendo.]  As  to  the  substance  of  the 
motion :  since  the  act  27  H.  8,  c.  24,(i)  the  Crown  had,  to  a  certain 
extent,  concurrent  jurisdiction  with  the  Chancellor  of  the  county  palatine^ 
and  might  issue  a  writ  into  the  county  at  once.  Such  a  writ,  even  if 
irregular,  would  not  be  void.  The  objection  here  taken,  if  allowed  in 
its  full  extent,  would  affect  the  justices  as  well  as  the  pone.  But  in  Jach 
Sim  V.  SunteTy  6  T.  R.  71,  it  was  held,  in  an  action  on  a  bail-bond  by 
the  assignee  of  the  sheriff  of  Durham,  that  the  writ  (a  testatum  special 
capias)  on  which  the  arrest  had  been  made  was  not  to  be  deemed  ?oid 
because  it  appeared  by  the  record  to  have  issued  directly  from  this  Court, 
without  the  intervention  of  the  bishop.  [Coleridge,  J.  It  was  said  there 
that  the  course  taken  did  not  prejudice  the  defendant  in  the  original  suit. 
Here  the  plaintiff  loses  the  benefit  of  the  recognisances.]  The  ground 
alluded  to  is  not  taken  in  the  judgment  of  Ashhurst,  J.  The  decision 
in  Edwards  v.  Bowen  is,  substantially,  that  certiorari  is  not  the  propes 
mode  of  removing  a  suit  from  an  inferior  court,  not  of  record.  It  is  tme 
that,  if  the  present  cause  had  been  removed  through  the  Court  of  Pleas, 
recognisances  must  have  been  given,  according  to  stat.  2  &  8  Vict.  c.  16, 
s.  83 :  but  there  is  no  authority  for  saying  that  an  action  commenced  in 
*2781  ^^^  sheriff's  court  can  be  removed  only  *  through  the  Court  of 
Pleas.  Sect.  83  was  meant  to  be  a  restriction  on  parties  remov- 
ing such  causes  as  are  usually  commenced  in  the  inferior  courts :  but  the 
legislature  did  not  intend  that  persons  bringing  actions  for  large  sums 
should  avail  themselves  of  the  writ  of  justices  to  sue  in  the  sheriff*s  court, 
and  thereby  obtain  the  benefit  of  recognisances  if  the  cause  were  removed. 

Cur.  adv.  vuft 

Lord  Denmak,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  rule  to  set  aside  a  procedendo  sending  back  a  cause  which 
had  been  removed  by  pone  into  this  Court  from  the  sheriff's  court  at 
Durham. 

(a)  PatkUfft  amicus  curisB,  mentioned  King  ▼.  Simmondt,  7  Q.  B.  289. 
(6)  Sect.  3  was  referred  to. 
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It  appetred  that  the  suit  had  been  originallj  commenced  by  justices 
in  the  county  conrt  of  Durham,  and  that  the  defendant  had  caused  ii 
vrit  of  pone  to  be  issued  out  of  the  Court  of  Chancery  at  Westminster, 
removing  the  cause  from  the  sheriff's  court  at  Durham  into  this  Court 
This,  it  was  contended  for  the  plaintiffs,  was  irregular ;  and  a  proce- 
dendo was  issued  by  the  authority  of  a  Judge  at  chambers ;  and  the 
question  was  whether  the  cause  had  been  properly  removed  or  not. 

No  authority  was  cited  to  show  that,  previous  to  stat.  2  &  3  Vict.  o. 
16,  a  cause  could  be  removed  directly  from  the  sheriff's  court  at  Dur- 
bm  into  one  of  the  superior  courts  at  Westminster.  The  sheriff  was, 
until  lately,  the  officer  of  the  bishop,  and  appointed  by  him  and  not  by 
the  crown;  and  his  court  was  one  of  the  inferior  courts  within  the 
coonty  palatine,  the  proceedings  in  which  were  removable  into  the  supe- 
rior conrt  of  the  county  palatine  by  ^process  from  the  Chancery  p^o^q 
there.  In  the  county  palatine  of  Lancaster,  the  proceedings  of  *- 
the  inferior  courts  within  it  were  always  removable  into  the  Court  of  Com- 
mon Pleas  there  by  process  from  the  Chancery  of  the  county  palatine ;  and 
the  practice  always  was  so  to  remove  them,  and  not  into  the  superior 
courts  at  Westminster ;  as  appears  by  the  treatise  on  The  Practice  of  the 
Court  of  Common  Pleas  at  Lancaster  by  the  late  Sir  David  £vans.(a) 
If  there  were  any  doubts  upon  the  point,  the  provisions  in  the  S3d  seCt 
tion  of  Stat.  2  &  3  Vict.  c.  16,  would  tend  strongly  to  remove  them.  By 
that  section,  recognisances  are  required  to  be  given  by  any  person 
removing  a  caus€  from  an  inferior  court  in  the  county  palatine  into  the 
Common  Pleas  there.  Such  a  provision  would  be  entirely  nugatory  if  • 
the  proceedings  could  be  removed  from  the  sheriff's  or  other  inferior 
court  per  solium  into  the  superior  courts  at  Westminster.  In  the  absence 
of  any  authority  to  warrant  such  a  course,  we  are  of  opinion  that  this 
rale  to  set  aside  the  procedendo  must  be  discharged. 

Bule  discharged. 

(a)  P.  121,  London,  1813. 
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To  avowry  by  a  rector  for  cattle  taken  as  a  distreM  for  arrears  of  a  rentcharge  in  lieu  of  tithe  on 
^  of  which  the  plaintiff*  was  tenant,  plaintilT  pleaded  in  bar,  that  the  bishop  of  the  diocese 
liMi,  under  stat.  1  &  2  Vict.  c.  106  (s.  75),  appointed  a  curate  to  perform  the  duties  of  the 
rectory  at  a  stipend:  that  defendant  was,  at  that  time,  absent  from  the  rectory,  and  had 
not  resided  thereon  for  nine  months  in  the  year  next  preceding,  to  wit,  the  year  commeneing 
M(i<20(A  JHfardk*  1842,  but  had,  for  a  period  exceeding  three  months,  to  wit,  &c.,  in  lAs 
fo^n*  of  the  year  a/ortwaid,  absented  himself,  &c. :  that  the  curate  complained  to  the  bishop 
of  non-payment  of  the  stipend,  whereupon  the  bishop  summoned  defendant,  and,  on  hii 
DOD-appearance,  determined  summarily,  and  adjudged  752.  to  be  due :  that,  defendant  not 
paying,  the  bishop  issued  a  monition,  requiring  him  to  pay,  in  default  of  which  a  sequestra- 
tion  would  iaane :  that  defendant  was  served  with  the  monition,  but  did  not  pay:  and  the 
bishop  thereupon  issued  a  sequestration,  under  the  seal  of  his  oonsistorial  court,  empower* 
iog  a  aeqoestrator,  whom  the  bishop  appointed,  to  levy  the  752.  on  the  profits,  renicharge«« 
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dte.,  of  the  rectory ;  and  thtt  the  ram  now  distrained  lor  was  demanded  of  pUdLliff  by  the 
aequettrator,  and  paid  by  plaintiff  to  prevent  hia  diatraining.     On  demurrer  to  the  plea, 

Sdd,  that  the  above  proceedings  to  sequestration,  under  stat.  1  Sl2  Vict,  c  106,  a.  83,  wiere 
not  authorised  by  the  statute,  because  the  power  to  appoint  a  stipendiwy  curste  is  givea, 
by  sect.  75,  only  when  an  incumbent,  under  the  circumstances  there  described,  ia  abaent 
for  a  period  exceeding  three  montkt  altogether ,  or  to  he  accounted  at  eeteral  fmet,  m  C&e  cmru 
of  any  one  year :  and,  by  sect.  120,  the  year  ia  to  be  reckoned  from  1st  Jammmry  to  Zltt 
December. 

And,  therefore,  that,  lor  want  of  juriadiction  in  the  bishop  to  sequester,  the  payment  luder  lodi 
sequestration  did  not  diachsrge  the  plaintiff. 

BsPLEvm  for  sheep  taken  in  a  close  in  the  parish  of  Walsoken,  Norfolk. 
.  Avowry,  stating  that  the  said  dose,  at  the  said  time,  when,  &c.,  was 
liable  to  the  payment  of  a  certain  yearly  amoont  of  rentcharge,  to  wit, 
54Z.  6s,j  nnder  the  provisions  of  the  statutes  for  the  commutation  of  tithei 
in  England  and  Wales :  that  one  half  yearly  payment  thereof,  at  the 
time  wlien,  &c.,  was  in  arrear,  and  unpaid  for  21  days  next  after  a  half 
yearly  day  of  payment,  to  wit,  &c*,  and  after  notice,  fcc,  left  at  the 
residence  of  plaintiff,  then  being  tenant  in  possession  of  the  close  in 
which,  &c. :  and  that  a  certain  amount  of  the  said  rentcharge,  according 
to  the  prices  of  com,  &c.,  to  wit,  28L  48.  2d.^  was,  at  the  time  of  the  said 
distress,  due  to  defendant,  he  the  defendant  then  being  the  person  enti- 
tled thereto  and  to  the  said  rentcharge.  Wherefore  defendant  avowed 
•ogi-i  ^^^  taking,  &c.,  in  the  place  in  which,  &c.,  as  a  distress  for 
^  Hhe  said  arrears,  according  to  the  form  of  tiie  statute  in  sach 
case,  &c.    Verification. 

Plea  in  bar.  That  heretofore,  and  before  the  making  of  the  distress, 
ftc,  and  before  the  appointment  and  licensing  of  the  curate  hereinafter 
mentioned,  and  after  the  passing  of  an  act,  &c.  (1  &  2  Vict.  c.  106), 
intituled  ^^  An  act  to  abridge  the  holding  of  benefices  in  plurality,  and 
to  make  better  provision  for  the  residence  of  the  clergy,"  to  wit,  on  29th 
March,  A.  d.  1843,  the  said  parish  of  Walsoken  was,  and  thence  hitherto 
hath  been  and  still  is,  situate  within  the  diocese  of  Norwich,  and  within 
and  subject  to  the  ecclesiastical  jurisdiction  of  the  bishop  of  the  said 
diocese ;  and  defendant,  during  all  the  time  aforesaid,  hath  been,  and 
Still  is,  a  clerk  in  orders,  and  the  rector  and  incumbent  of  the  rectory 
of  the  parish  and  parish  church  of  W.  aforesaid  (the  said  rectory  being 
a  benefice  with  cure  of  souls),  and,  as  such  rector  and  incumbent  as 
aforesaid,  entitled  to  the  said  rentcharge  in  the  said  avowry  mentioned, 
the  said  rentcharge  being  a  rentcharge  payable  in  lieu  of  tithes.  That 
heretofore,  and  before  the  making  of  the  distress,  &c.,  and  after  tbe 
passing  of  the  aforesaid  act  of  parliament,  to  wit,  on  the  day  and 
year  aforesaid,  Edward,  then  and  now  bishop  of  Norwich,  did  (in  pur- 
suance of  the  said  statute  and  in  conformity  with  its  provisions),  by  a 
license  in  writing  under  his  hand  and  seal,  and  bearing  date  the  day 
and  year  aforesaid,  duly  appoint  and  license  Michael  John  Mayers,  then 
being  a  clerk  in  orders,  to  perform  the  office  of  stipendiary  curate  in  the 
parish  church  of  W.  aforesaid,  in  reading  the  Common  Prayer  and  pe^ 
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forming  other  ecclesiastical  duties  belonging  to  the  said  office  of  cnrate, 
the  said  M.  J.  M.  having  first  subscribed  and  sworn  to  all  things  in  that 
*case,  &c. ;  and  did^  in  and  by  the  said  license,  require  the  said  r^ooo 
M.  J.  Mayers  to  reside  in  the  said  parish  of  W. ;  and  the  said  ^ 
bishop  did,  to  irit,  on  the  day  and  year  aforesaid,  in  pursuance  of  the 
said  statute  and  in  conformity  with  its  provisions,  duly  appoint  to  the 
said  M.  J.  M.  the  yearly  stipend  of  150Z.,  and  did  in  and  by  the  said 
Kcense  specify  the  amount  of  the  said  stipend.  ^^That,  at  the  time  of 
the  said  appointment  and  licensing  of  the  said  M.  J.  M.  as  aforesaid,  to 
trit,  on  the  day  and  year  aforesaid,  the  defendant  was  absent  from  his 
said  rectory  and  benefice  aforesaid,  and  had  not  vended  on  hi$  said 
rtctcry  and  benefice  for  nine  month$  in  the  year  next  preceding  the  $aid 
appointTnent  and  licensing  of  the  said  M.  J.  M.  as  aforesaid,  to  mty  the 
year  commencing  on  the  20f A  day  of  March,  A.  B.  1842,  but  had,  for  a 
period  exceeding  three  month$j  to  wit,  four  monthi,  in  the  couree  of  the 
year  aforesaid^  absented  himeelf  from  his  said  benefice,  not  being,  during 
the  time  aforesaid,  resident  on  another  benefice  of  which  he  was  also  the 
incambent,"  nor,  &c  (negativing  the  several  exemptions  in  stat.  1  &  2 
Yict.  c.  106,  8.  75),  '^  and  not  having,  when  he  the  defendant  so  absented 
himself,"  &c.,  ^*  as  aforesaid,  left  any  curate  or  curates  duly  licensed  or 
approred  by  the  said  bishop  to  perform  the  ecclesiastical  duties  of  the 
said  rectory  and  benefice." 

The  plea  in  bar  then  stated  that,  after  the  appointment  and  licensing, 
and  before  the  making  of  the  distress,  and  after  the  passing  of  the  said 
act,  to  wit,  on,  fcc,  difierences  arose  between  defendant  and  the  curate 
touching  the  payment  of  the  stipend  and  the  arrears  thereof;  and  the 
cm'ate  complained  to  the  bishop  of  the  non-payment  by  defendant  of  75/. 
dae  in  respect  of  the  stipend ;  that  the  bishop  summoned  defendant  to 
^answer;  and  he  was  served  with  the  summons,  but  did  not  r4tooQ 
appear;  and  thereupon  the  bishop  summarily  determined  the 
complaint,  and  adjudged  the  75/.  to  be  due  from  defendant,  as  rector, 
&c.,  to  the  curate ;  that  defendant  neglected  and  refused  to  pay ;  and 
thereupon  the  bishop  issued  his  monition  to  defendant  to  pay  M.  J. 
M.  the  75/.  on  or  before,  &c.,  in  default  whereof  a  sequestration  would 
issue ;  that  the  monition  was  served  and  returned  with  a  certificate  of 
serrice  indorsed  thereon,  and  verified  by  affidavit  (the  certificate  and 
affidavit  were  set  forth  verbatim,  but  not  the  monition) :  that  defendant 
did  not  pay,  or  show  cause,  &c. :  That  afterwards,  and  before  the  making 
of  the  distress,  and  before  the  said  rentcharge  became  due,  the  bishop 
issued  a  sequestration  (not  set  out  verbatim)  bearing  date,  &c.,  and 
sealed  with  the  seal  of  the  bishop's  Gonsistorial  court,  directed  to  John 
Kitson,  of,  &;c.,  by  which  the  bishop  sequestered  all  the  fruits,  rent- 
charges  in  lieu  of  tithes,  profits,  &c.,  of  and  belonging  to  the  rectory  and 
pariah  church  of  W.  aforesaid  and  to  defendant  as  rector  thereof,  and 
Appointed  Edtson  sequestrator,  giving  him  authority  to  publish  th« 
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seqaestration,  and  by  Yirtae  thereof  to  leTj,  &c.,  all  the  sidd  firmts,  reni- 
ohargesy  fcc,  profits,  &c.,  and  by  and  out  thereof  to  satisfy  the  said  debt 
of  75/.,  due  for  the  serving  of  the  cnre,  fcc,  as  aforesaid,  and  also  all 
costs  and  charges  attending  the  recovery  thereof:  that  the  sequestra- 
tion iras  personally  served  on  defendant,  and  iras  retomed  into  the 
registry  of  the  bishop's  Gonsistorial  Court:  and  that  afterwards,  and 
before  the  making  of  the  distress,  &c.,  and  after  the  rentcharge  became 
due,  to  wit,  on,  &c.,  Kitson  required  plaintifi"  to  pay  the  rentcharge ; 
and  thereupon  plaintiff,  to  prevent  the  cattle  then  being  in  the  said 
*2841  *^^^^  ^  which,  &c.,  from  being  distrained,  paid  the  rentcharge 
so  due  and  in  arrear  and  unpaid  as  in  the  avowry  mentioned,  to 
Kitson  as  sequestrator.    Verification. 

Demurrer,  assigning  many  causes,  and,  among  them,  that  it  does  not 
appear  in  or  by  the  said  plea  in  bar  that  the  said  bishop  had  any  power, 
authority  or  jurisdiction  to  issue  the  said  sequestration.    Joinder 

The  demurrer  was  argued  in  last  term.(a) 

Sir  F.  The^igery  for  the  defendant.  If  there  appear,  in  the  proceed- 
ings as  stated  on  the  record,  such  an  irregularity  that  the  bishop  could 
have  no  jurisdiction  to  sequester,  the  rector  may  claim  the  profits  of  the 
benefice,  notwithstanding  the  sequestration ;  Capel  v.  ChUdy  2  Cro.  k 
J.  558 ;  S.  C.  2  Tyr.  689.  The  present  question  turns  on  stat.  1  &  2 
Vict.  c.  106.  By  sect.  75  of  that  act,  ^'If  any  spiritual  person 
holding  any  benefice,  who  shall  not  actually  reside  thereon  nine 
months  in  each  year"  (unless  exempted  as  in  that  clause  is  mentioned), 
^*  shall  for  a  period  exceeding  three  months  altogether,  or  to  be 
accounted  at  several  times,  in  the  course  of  any  one  year  absent  Iiim- 
self  from  his  benefice,  without  leaving  a  curate  or  curates  duly  licensed 
or  approved  by  the  bishop  to  perform"  the  ecclesiastical  duties  of  the 
benefice,  or  shall  be  guilty  of  certain  other  omissions,  ^^  in  every  such 
case  the  bishop  is  hereby  authorised  to  appoint  and  license  a  proper 
curate,  with  such  salary  as  is  by  this  act  allowed  and  directed,  to 
MQtr\  *Berve  the  church  or  chapel  of  the  benefice  in  respect  of  which 
^  such  neglect  or  default  shall  have  occurred."  Sect.  83  enacts 
that  it  shall  be  lawful  for  the  bishop,  and  he  is  thereby  required,  subject 
to  the  provisions  and  restrictions  of  the  act,  to  appoint  a  stipend,  as 
therein  specified,  to  every  curate  of  a  non-resident  incumbent ;  and  that, 
^4n  case  any  difference  shall  arise  between  the  incumbent  of  any  benefice 
and  his  curate  touching  such  stipend,  or  the  payment  thereof  or  of  the 
arrears  thereof,  the  bishop,  on  complaint  to  him  made,  may  and  shall 
aummarily  hear  and  determine  the  same,  without  appeal ;  and  in  case 
of  wilful  neglect  or  refusal  to  pay  such  stipend,  or  the  arrears  thereof, 
he  is  hereby  empowered  to  enforce  payment  of  such  stipend,  or  the  arrears 
thereof,  by  monition,  and  by  sequestration  of  the  profits  of  such  benefice.' 

(o)  Januvy  22d  and  26th.    Before  Lord  DEirMAir,  C.  J.,  Pattbsoit,  CoLEamos  and  Wiaar 
lujr,  Js. 
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Sect  120  enacts :  **  That  for  all  the  purposes  of  this  act,  except  as 
herein  otherwise  provided,  the  year  shall  be  deemed  to  commecce  on  the 
1st  day  of  Janaarj,  and  be  rieckoned  therefrom  to  the  Slst  daj  of  De- 
cember, both  inclaaive."  The  first  objection  to  the  plea  in  bar  is,  that 
tlie  defendant  is  not  shown  to  have  absented  himself  for  more  than  three 
months  '^  in  the  coarse  of  any  one  year/'  the  year,  according  to  sect. 
120,  commencing  on  Jannary  Ist  and  ending  on  December  81st.  The 
year  mentioned  in  the  plea  commences  on  20th  March,  1842 :  part  of 
the  absence,  not  exceeding  three  months,  may  have  been  in  1842,  and  a 
like  part  in  1843.  Therefore  it  does  not  appear  that  the  bishop  had 
jurisdiction  to  summon  and  sequester.  (He  then  stated  other  objections 
to  the  averments  of  fact  in  the  plea,  and  to  the  form  of  the  proceedings 
as  far  as  they  were  set  forth  *on  the  record;  but  the  judgment  r^ogg 
of  the  Court  renders  a  further  report  on  these  points  unnecessary.)  ^ 

Couehy  contri.  Sect.  120  follows  several  clauses  relating  to  the  inflic- 
tioQ  of  penalties,  and  must  be  read  as  applying  to  that  subject.  For  the 
purpose  of  apportioning  forfeitures  under  sect.  32,(a)  and  of  determining 
whether  a  party  should  be  punished  as  non-resident  for  times  exceeding 
three,  six  or  eight  months,  it  might  be  reasonable  to  apply  the  limitation 
given  by  sect.  120 ;  but,  when  the  question  is  what  length  of  time  shall 
elapse  before  the  bishop  shall  provide  for  the  service  of  a  cure  deserted 
by  the  incumbent,  there  can  be  no  reason  for  inquiring  whether  the 
absence  has  been  confined  to  one  year  or  extended  into  two.  The  neces* 
sitj  of  causing  the  church  to  be  served  cannot  be  so  measured.  [Colb- 
BiDGE,  J.  Then  why,  in  sect.  75,  are  the  words  *'  in  the  course  of  any  one 
fear'*  introduced  ?]  The  words  are  *^  for  a  period  exceeding  three  months 
altogether,  or  to  be  accounted  at  several  times,  in  the  course  of  any  one 
jear."  "In  the  course,"  *&c.,  may  apply  only  to  the  case,  men-  rMQ*T 
tioned  immediately  before,  where  the  months  are  '^  accounted  at 
seTeral  times:"  and  then  an  absence  for  three  consecutive  months  will 
come  within  the  enactment,  though  the  months  be  December,  1842,  and 
January  and  February,  1843.  [CoLBBinas,  J.  ^'  In  the  course  of  any 
one  year"  seems  to  over-ride  all  that  follows  the  words  "  for  a  period."] 
Perhaps  the  words  as  to  date,  in  the  pl^a,  "  to  wit,  the  year  commencing 
on  the  20th  day  of  March,  A.  n.  1842,"  may  be  rejected.  (He  then 
srgued  on  the  other  objections.) 

(a)  Slat  1  &  2  Vict.  c.  106,  t.  32,  enacts :  *'  That  every  epiritual  person  holding  mnj  benefice 
ihall  keep  residence  on  bis  benefice,  and  in  the  house  of  residence  (if  any)  belonging  there- 
to; and  if  any  such  person  ahall,  without  any  such  license  or  exemption  as  is  in  this  act 
•Uowed  fir  that  purpose,  or  unless  he  shall  be  resident  at  some  other  benefice  of  which  he  may 
be  poraeseed,  absent  himself  from  such  benefice,  or  from  such  house  of  residence,  if  any,  for 
uy  period  exceeding  the  space  of  three  months  together,  or  to  be  accounted  at  several  times 
io  any  one  year,  he  shall,  when  such  absence  shall  exceed  three  months  and  not  exceed  six 
DMnths,  forfeit  one  third  part  of  the  annual  value  of  the  benefice  from  which  he  shall  so  absent 
luoitelf ;  and  when  such  absence  shall  exceed  six  months  and  not  exceed  eight  months,  one 
lulfpan,"  &c.;  " and  when  such  absence  shall  exceed  eight  months,  t¥ro  third  parts,"  dec; 
"tnd  when  such  absence  shall  have  been  for  the  whole  of  the  year,  three  fourth  parts  of  such 
■uiiud  ?alae.*' 

f2 
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Bat,  if  the  proceedings  to  sequestration  are  defectire  on  any  of  these 
grounds,  the  defendant  should  have  tried  the  question  by  an  action 
against  the  sequestrator,  as  was  done  in  Capel  y.  ChUdy  2  Gro.  k  J.  558 ; 
S.  G.  2  Tyr.  689.  The  objections  are  not  available  against  a  stranger, 
who,  as  the  tenant  of  lands  subject  to  the  rentcharge,  has  paid  it  in 
obedience  to  process  from  the  Gonsistorial  court.  Gases  which  have 
been  mentioned  on  the  other  side,(a)  as  showing  that  a  statutory  jaris- 
diction  must  be  executed  with  strict  regularity,  and  should  appear  by  the 
proceedings  themselves  to  have  been  so  executed,  might  apply  where  the 
bishop,  as  an  individual,  exercised  such  jurisdiction:  but  the  issuing  of  s 
sequestration,  under  sect.  112  of  stat.  1  &;  2  Vict.  c.  106,  is  the  act,  not 
of  the  bishop,  but  of  his  Gourt ;  that  clause  directing  that,  when  a 
spiritual  person  is  served  with  a  monition  under  the  act,  which  monition 
^^^^-  is  to  issue  under  the  bishop's  hand  *and  seal,  the  monition  shall 
-^  '^be  returned  into  the  Gonsistorial  court  of  such  bishop,  and 
be  there  filed,"  and  the  party  monished  may  thereupon  show  cause  why 
a  sequestration  should  not  issue ;  "  and  if  such  spiritual  person  shall  not, 
within  the  time  assigned  by  such  monition,  show  sufficient  cause  to  the 
contrary,  such  sequestration  shall  issue  under  the  seal  of  the  Gonsistorial 
court  of  such  bishop,  and  shall  be  served  and  returned  into  the  registry 
of  such  court  in  like  manner  as  is  hereinbefore  directed  with  respect  to 
monitions'*  under  this  act.  The  sequestration  therefore  (under  which 
the  official  principal  makes  his  warrant)  is  like  a  fi.  fa.  out  of  this  Court. 
If,  under  stat.  1  &  2  Vict.  c.  110,  s.  12,  an  execution  creditor  were  to 
proceed  in  the  name  of  the  sheriff  on  a  bill  of  exchange  seized  under  the 
fi.  fa.,  and  thereby  obtain  payment  from  the  debtor  of  the  party  owning 
such  bill,  the  debtor,  if  again  sued  on  the  bill,  might  allege  that  pay- 
ment without  being  obliged  to  prove  that  all  the  proceedings  to  execution 
were  regular.  [Goleridge,  J.  Do  you  say  that,  in  a  case  like  the 
present,  there  would  be  a  complete  defence  even  if  no  monition  had 
issued  ?]  There  would,  for  a  stranger,  who  is  obliged  to  obey  the  wnt. 
The  principle  on  which  sheriffs  executing  process  are  justified  applies 
here.  [Wightmak,  J.  A  sheriff  is  obliged  to  execute  process:  is  a 
sequestrator  obliged  to  act  in  that  character  7]  This  is  not  the  ordinary 
case  of  a  private  person  taking  out  sequestration  to  recover  a  debt. 
[Pattbson,  J.  According  to  you  it  would  be  sufficient,  in  such  a  case 
as  this,  to  plead  nothing  more  than  payment  under  a  sequestration.] 
The  argument  goes  that  length.  The  tenant  of  the  land  subject  to  the 
rentcharge  cannot  dispute  the  writ,  or  oblige  the  sequestrator  to  show 
*2891  ^^^  validity  of  the  proceedings.  The  sequestrator  is  merely  -^the 
•^  bailiff  or  agent  of  the  bishop ;  Janes  v.  Barrett^  Bunb.  192  ;(i) 

(a)  Newman  ▼.  Earl  of  Hardwkke,  8  A.  &  E.  124  ;  Regina  ▼.  Martin,  2  Q.  B.  1037,  note  {l)\ 
Chrintiey.  Unwin,  11  A.  &  E.  373;  Brandtery,  Molyneux,  4  Man.  &  6.  226;  and  ^  Dot 
Commutation,  8  Q.  B.  43 ;  had  been  cited  as  to  the  eflect  of  objectionfl  taken  to  the  form  of  thfi 
■equeatration. 

(6)  See  Berwiek  y.  Swanton,  ib.,  note. 
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Sariing  y.  SaUy  10  M.  &  W.  42 :  and,  if  an  action  were  brought  against 
him,  it  would  be  enongh  for  him  to  show  the  writ  only ;  Andrews  v. 
MarriSj  1  Q.  B.  S,  17.  The  principle  now  relied  upon  is  that  which 
was  laid  down  in  Allen  ▼.  DundaSj  8  T.  B.  125  (and  with  which  Dtgby 
T.  Wra^jia)  and  the  dictum  of  the  Court  in  Philips  ▼.  Biron,  1  Stra. 
509,  and  of  Best,  X,  in  Woolley  v.  .darhy  6  B.  4;  Aid.  744, 746,  agree), 
on  the  subject  of  payment  to  an  executor  or  administrator  acting  under 
probate  or  letters  of  administration  which  are  afterwards  annulled: 
*^That  every  person  is  bound  by  the  judicial  acts  of  a  court  having  com- 
petent authority:  and  during  the  existence  of  such  judicial  act,  the  law 
will  protect  every  person  obeying  it.'*  The  operation  of  the  same  prin- 
ciple, in  favour  of  a  stranger,  is  exemplified  in  8  Bac.  Abr.  420,  tit. 
Hxecutum  (Q).  Hasser  v.  WaUiSy  1  Salk.  28,  is  also  a  strong  instance 
of  the  validity  ascribed  to  payments  received  by  a  de  facto  claimant. 

Bramwell  (Sir  F.  Thenger  being  absent),  in  reply.  If  the  defects  of 
authority,  shown  by  the  averments  in  the  plea  and  the  documents  as 
there  referred  to,  are  immaterial  as  between  the  plaintiff  and  defendant, 
it  would  be  enough  to  plead,  without  reference  to  any  previous  dispute  or 
proceedings,  that  a  sequestration  had  issued.  The  power  to  issue  seques- 
tration in  cases  of  this  kind  is  given  by  statute,  and  must  be  asserted 
with  the  same  precision  which  is  required  in  other  cases  of  statutory 
jurisdiction.  Many  authorities  show  that  '*'an  order,  made  in  racoon 
the  exercise  of  such  jurisdiction,  cannot  be  upheld  by  merely 
supposing  the  facts  necessary  to  give  it.  In  the  case  of  a  sheriff  exe- 
cuting a  fi.  fa.,  intendment  is  made  in  favour  of  the  common  law  autho- 
rity of  a  superior  court,  having  a  general  jurisdiction :  but  actions  are 
brought  against  assignees  to  try  the  validity  of  a  commission  of  bank- 
ruptcy. And,  generally,  where  acts  are  to  be  justified  under  an  inferior 
or  merely  statutory  jurisdiction,  the  authority  must  expressly  appear; 
Sarriion  v.  Wrigkty  13  M.  &  W.  816,  818 :  and,  if,  in  such  a  case,  it 
he  clear  that  there  was  no  legal  jurisdiction,  even  an  officer  is  not  pro- 
tected; The  Que  of  The  Marehalsea,  10  Rep.  68  6,  76  I;  for  "it  is 
not  of  necessity  to  obey  him  who  is  not  judge  of  the  cause."  Shergold 
V.  Holloway^  2  Stra.  1002 ;  Regina  v.  Bumahg^  2  Ld.  Raym.  900 ; 
Brown  V.  Comptonj  8  T.  R.  424  ;  Morse  v.  James^  Willes,  122 ;  Morrell 
T.  Martin,  8  Man.  k  G.  581 ;  and  Watson  v.  Bodell,  14  M.  &  W.  57, 
are  among  the  authorities  on  this  point.  [Patteson,  J.,  mentioned 
Thmas  v.  Hudson,  14  M.  k  W.  353.]  (6)  As  to  the  illustration  drawn 
from  payments  made  to  persons  acting  as  executors,  it  is  not  universally 
true,  that  such  payments  are  valid :  1  Wms.  Executors,  488,  et.  seq., 
Part  1,  B.  6,  c.  8,  Ed.  4.  The  alleged  hardship  on  a  stranger  com- 
pelled to  pay  arrears  which  he  has  already  paid  under  threat  of  distress 
to  another  party  is  only  that  which  unavoidably  takes  place  in  n^any 

(o)  3  Bac.  Abr.  476,  tit.  ExectUon  and  Adminutrafon  (E)  13,  7th  ed. 
(ft)  Affirmed  on  error,  Thamat  ▼.  Hudson,   16  M.  U  W.  SSd. 
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cases,  and  vhich  the  Interpleader  Act  was  passed  to  remedy.  The  real 
creditor  also  would  suffer  hardship  if  his  debt  could  thus  be  transferred 
*2911  ^^  another :  and  he  is  entitled  "^to  suppose  that  the  debtor  might 
have  resisted  the  unjust  claim,  or  may  now  recover  what  he  has 
paid  under  it.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

A  great  many  points  were  raised  for  our  consideration  in  this  case : 
but  we  find  it  necessary  to  decide  in  favour  of  the  defendant  upon  one ; 
because  we  find  that  the  plea  in  bar  does  not  give  the  bishop  jurisdiction 
to  appoint  a  curate,  and  to  assign  him  a  salary  on  the  non-residence  of 
the  rector.  The  statement  is,  that  the  defendant,  the  rector,  was  absent 
from  his  rectory  and  benefice,  and  ^^  had  not  resided  on  hb  said  rectory 
and  benefice  for  nine  months  in  the  year  next  preceding  the  said  appoinir 
ment,  and  licensing  of"  the  curate  "as  aforesaid,  to  wit,  the  year  com- 
mencing on  the  20th  day  of  March,  A.  D.,  1842 ;  but  had,  for  a  period 
exceeding  three  months,  to  wit,  four  months,  in  the  course  of  the  year 
aforesaid,  absented  himself  from  his  said  benefice,"  not  being  at  the  time 
residing  on  another  benefice  of  which  he  was  the  incumbent. 

We  think  this  is  not  shown  to  be  such  a  non-residence  as  authorises 
the  bishop  to  appoint  a  curate ;  because  it  is  consistent  with  this  plea 
that  the  rector  may  have  absented  himself  for  a  time  which  would  go 
towards  the  making  up  of  four  months  at  the  end  of  the  year  ending 
81st  December,  1842,  and  a  time  which  would  go  towards  the  making 
up  of  four  months  in  the  year  1843  :  and  the  year  is  made  to  commence, 
by  the  120th  section  of  stat.  1  &  2  Vict.  c.  106,  on  the  1st  of  January, 
Mqeyi  f^T^  &U  the  purposes  of  tHe  act  not  specifically  excepted  in  that  *en- 
■^  actment.  The  year,  during  which  the  non-residence  is  here  sup- 
posed to  have  given  the  right  to  appoint  a  curate,  is  such  a  year  as  the 
act  does  not  contemplate ;  not  a  year  c6mmencing  on  the  Ist  Janu- 
ary, but  a  year  commencing  on  the  20th  March.  The  allegations  are 
quite  consistent  with  a  full  compliance  with  the  statute  by  a  residence 
within  the  meaning  of  sect.  120 :  and  therefore  the  jurisdiction  fails ;  and 
we  are  not  called  upon  to  inquire  into  the  validity  of  the  other  objec- 
tions. Judgment  for  defendant.(a) 

(a)  See  Howard  ▼.  Gottei,  p.  359,  post,  and  Gouet  ▼.  Ucfward,  p.  411,  post 
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It  18  not  an  invariable  rule  (if  there  be  a  role)  that  the  affidayit  annexed  to  a  claim  of  connnoce 

shall  not  be  answered  by  counter-affidavits. 
And,  where  the  University  of  Cambridge  claimed  conusance  in  the  case  of  A.,  B.  and  C.| 

alleged  in  the  claim  to  have  been  summoned  "  in  an  action  of  trespass  at  the  suit  of  l>f 

■gainst  the  form  of  the  privilege**  of  that  university,  and  the  affidavit  stated  that  B.  and  C. 

were  common  servants  of  the  university,  called  proctors*  men,  and  that  the  supposed  tretpjM 
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wu  an  act  done  by  them  in  diaeharge  of  their  duty,  in  obedience  »>  the  order  of  A.,  a  pro 
proctor  of  the  Univeraity : 

Rdd,  that  an  affidavit  might  be  received  in  anawer,  ahowing  that  B.  and  C.  were  conatablea 
appointed  under  atat.  6  G.  4,  c.  97,  and  therefore,  by  aect.  1  of  that  act,  liable  to  be  aued  at 
common  law,  notwithatanding  any  privilege  of  the  Umveraity. 

Aod  that  such  affidavit,  alleging  that  B.  and  C,  at  the  time,  &c.,  "  were  conatablea  in  and  for 
the  Univeraity,  appointed  and  acting  under  and  by  virtue  of**  the  above  atatute,  "  and  that 
this  action  ia  brought  againat  them  for  and  in  reapect  of  acta  done  by  them  in  execution 
of  their  aaid  office,'*  without  further  detail,  were  a  aufficient  anawer  to  the  claim,  aa  to  B., 
and  C. 

Quttrtt  whether  the  claim  could  be  well  made  withont  ahowing  if  the  fact  were  ao,  that  B.  and 
C.  were  not  auch  conatablea  aa  the  atatute  ezclndea  from  privilege. 

Quart,  whether  claim  of  conuaanctf  can  be  allowed  aa  to  one  party  for  whom  it  ia  made,  when 
refused  aa  to  othera,  hia  co-defendanta  in  treapan. 

The  Univeraity  employed,  in  making  the  claim,  T.,  an  attorney,  who  had  been  appointed  attor* 
ney  and  aolicitor  to  the  Univeraity  by  the  Headaof  Houaea.  M.,  another  attorney,  waa  in  gene- 
ral partnerahip  with  T.,  but  waa  not  attorney  or  aolicitor  to  the  Univeraity,  and  had  taken  no 
part  in  making  the  claim  of  conuaance :  it  did  not  appear  whether  or  not  he  had  any  ahare 
in  the  profita  of  that  proceeding.  M.  and  T.  had  not,  jointly  or  aeverally,  been  concerned  in 
the  cauae  of  which  conuaance  waa  claimed.  Held  no  objection  to  affidavita  in  aupport  of 
the  claim,  that  they  were  awom  before  M.,  who  waa  a  commiaaioner. 

I5  Michaelmas  vacation,  1843,  before  Patteson,  J.,  at  chambers,  the 
Vice  Chancellor  of  the  University  of  Cambridge  made  claim  of  conu- 
sance in  the  above  cause. 

'^The  claim  of  conusance,  directed  to  the  Lord  Chief  Justice  r^coqo 
and  the  rest  of  the  Justices  of  this  Court,  recited  that,  by  letters  ^ 
patent  of  Queen  Elizabeth  in  the  third  year  of  her  reign,  it  was  granted 
to  the  Chancellor,  Masters  and  Scholars  of  the  University,  and  their 
SQCceasors  for  ever,  that  the  Chancellor,  &c.,  and  their  successors  for 
erer,  and  their  deputies  for  the  .time  being,  "should  have  conu- 
sance before  themselves  of  all  and  all  manner  of  personal  pleas,  as 
well  as  of  debts,  accounts  and  all  other  contracts  whatsoever  and  inju- 
ries, as  of  trespass  against  the  peace,  and  of  all  misprisions,  within  the 
said  town  of  Cambridge  and  its  suburbs  begun  and  made,  or  at  any  time 
thereafter  to  be  begun  or  made  (mayhem  and  felony  only  excepted),  where 
and  whensoever  any  Master  or  Scholar  or  Servitor  or  Common  Minister 
of  the  said  University  should  be  one  of  the  parties ;  and  that  all  and 
singular  such  like  pleas  and  trespasses  aforesaid  the  Chancellor  and 
Scholars,  and  tbeir  deputies  and  their  successors,  should  hold  and  finally 
determine  wheresoever  within  the  town  and  suburbs  of  the  same  town  as 
they  should  think  fit,  and  execution  thereof  should  make  according  to 
the  laws  and  customs  aforetime  used :  and  that  the  said  Court  of  the 
Chancellor,  Masters  and  Scholars  upon  such  pleas  and  the  trespasses 
aforesaid  should  be  a  Court  of  Record,  and  that  of  such  like  actions, 
complaints,  suits  and  trespasses,  as  well  official  as  private,  according  to  the 
aforesaid  laws  and  customs(a)  should  inquire,  know,  hear  and  finally  deter- 
Bune  in  the  same  manner  and  form  as  aforesaid  they  were  accustomed ; 
and  as  well  by  amerciaments,  according  to  the  sound(a)  '*'dis-  ruiOQA 
cretion  to  be  imposed,  as  by  imprisonments  of  the  bodies  of 
delinquents  and  contumacious  and  guilty  persons,  to  compel  all  and  sin- 

(a)  Sic. 
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gular  delinqaents  and  defendants  in  any  ancli  like  aciionSy  compkmts 
and  trespasses  to  appear  and  answer  in  the  same  actions,  complainta 
and  trespasses,  and,  if  any  delinquent  or  defendant,  or  any  delinquenta 
or  defendants,  in  any  such  like  action,  complaint  or  trespass  should  be 
convicted,  to  call  upon  all  and  singular  such  like  delinquents,  guilty  per- 
sons and  defendants  to  make  satisfaction  concerning  all  things  of  which 
tliey  should  have  been  convicted,  or  any  one  of  them  should  have  been 
convicted,  according  to  the  laws  and  customs  of  the  said  University 
aforetime  in  use,  or  according  to  the  statutes  of  the  kingdom  of  EDgland 
then  published  or  thereafter  to  be  published:  and  that  as  well  the 
justices  assigned  or  to  be  assigned  to  hold  pleas  before  the  said  late 
Queen,"  &c.,  ''and  the  Justices  of  the  bench,*'  &c.,  ''as  all  other  judges 
whatsoever,  in  the  presence  and  absence  of  the  said  Queen,  her  heirs 
and  successors,  to  the  said  Chancellor,  and  his  successors  and  the(a)  depu- 
ties, should,  without  any  difficulty  or  impediment,  allow  the  conusance 
of  all  the  aforesaid  kinds  of  pleas ;  and  that  no  justice  or  judge,  in  the 
presence  or  absence,"  &c.,  "or  mayor,  bailiff  or  other  minister,  should 
intermeddle  concerning  the  said  pleas  or  any  of  them,  nor  put  the 
party  to  answer  before  them,  but  that  that  party  before  the  said 
Chancellor  and  his  successors,  or  the  deputies  there,  only,  should  be 
acquitted  or  punished  in  form  aforesaid,  and  not  elsewhere  or  otherwise; 
and  that  all  and  singular  writs  in  such  like  pleas  and  trespasses  made 
or  to  be  made  contrary  to  the  said  Queen's  grant  should  be  by  law 
♦OQM  *^'*^^'"(^)  T^®  claim  also  recited  stat.  13  Eliz.  c.  29,  confirming 
^  the  above  letters  patent  and  all  others  granted  to  the  Uni?ersit; 
by  the  Queen's  progenitors  or  predecessors.  The  claim  then  proceeded: 
"And  whereas  an  action  hath  lately,  as  is  alleged,  been  commenced  in 
Her  Majesty's  Court  of  Queen's  Bench  at  Westminster  against  the  Rev. 
William  Bates,  Fellow  of  Christ  College  in  the  said  University,  and  a 
Pro-proctor  of  the  said  University,  together  with  William  Bush  aud 
Charles  Woods,  both  of  the  town  of  Cambridge,  servants  of  the  same 
University,  at  the  suit  of  Henry  Turner ;  and  the  said  W.  B.,  W.  B.  and 
C.  W.  have  been  severally  served  with  a  writ  of  summons  issued  out  of 
the  said  Court,  whereby,"  &c. ;  reciting  the  writ,  which  commanded 
them  to  enter  an  appearance  in  Q.  B.  "  in  an  action  of  trespass  at  the 
suit  of  the  said  H.  T. ;  against  the  form  of  the  privilege  aforesaid :  We 
certify  and  signify  to  you  that  the  said  W.  Bates,  before  and  at  the  time 
of  suing,  summoning  and  impleading  aforesaid,  was  a  Pro-proctor  of  the 
said  University,  and  a  Fellow  of  Christ  College  aforesaid,  and  resident 
within  the  same,  and  registered  in  the  book  of  matriculation  of  the  said 
University,  and  still  is  a  resident  member  of  the  University  :  Therefore 
we  pray  you  that,  by  virtue  of  the  privileges  to  us  in  this  behalf  granted, 

(a)  Sic. 

(6)  On  the  argument  ia  Banc  it  was  contended  that  the  diorter  waa  in  some  reaped*  in«* 
cnrately  uranalated. 
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confirmed  and  enacted,  as  Boon  as  you  shall  have  inspected  these  our 
letters  significatory  and  claim,  yon  Trill  be  pleased  to  suspend  all  farther 
process  and  execution  thereof  against  the  said  W.  Bates,  W.  Bush  and 
C.  Woods,  and  them  from  your  Court  freely  to  dismiss  without  any 
expense ;  and  that  you  will  be  pleased  to  remit  the  ^conusance  p^oqa 
and  final  decision  of  the  said  action,  &c.,  to  us,  according  to  the  ^ 
form  and  effect  of  the  privileges  aforesaid;  by  virtue  of  which  said 
privileges  them  the  said  W.  Bates,  W.  Bush  and  C.  Woods  for  persons 
privileged  and  of  the  jurisdiction  of  the  University  aforesaid,  and  the 
conusance  and  final  determination  of  the  action  aforesaid,  we  challenge 
and  claim  by  these  presents.     Dated  under  the  seal  of  the  office  of  , 
Chancellor,"  Ac,  9th  December,  7  Vict.  a.  d.  1843.     (Signed)  "  W. 
Hodgson,  Vice  Chancellor." 

To  the  claim  was  annexed  a  certificate,  under  the  hand  and  seal  of 
the  Vice  Chancellor,  ^^  that  William  Bates  was  matriculated  a  pensioner 
of  Christ  College  in  this  University  of  Cambridge  on  the  14th  day  of 
Kovember,  A.  d.  1881."  The  registrar  of  the  University  made  affidavit 
to  the  same  effect,  and  verified  the  signature  of  the  Vice  Chancellor  to 
the  certificate,  and  the  seal  affixed  to  each  document ;  and  likewise  his 
signature  and  seal  to  a  power  of  attorney,  entered  on  the  rolls  of  the 
Court,  whereby  he,  as  Vice  Chancellor,  locum  tenens  and  deputy  of  the 
Chancellor,  Masters  and  Scholars,  appointed  Oeorge  Joseph  Twiss  and 
Clement  Tudway,  and  either  of  them,  attorneys  and  attorney  of  the 
Chancellor,  Masters  and  Scholars  to  claim  and  defend  the  liberties  and 
privileges  of  the  University  in  the  said  action. 

Mr.  Bates,  and  Bush  and  Woods,  made  affidavit  respectively  of  hav- 
ing been  served  with  copies  of  the  writ  of  summons.  Bates  deposed 
that  he  was  a  resident  member  of  the  University,  Master  of  Arts  and 
Pellow,  &c.,  and  a  Pro-proctor ;  that  the  supposed  trespass  was  an  act 
done  by  him,  on  29th  November  then  last,  in  discharge  of  bis  duty  as 
Pi-o-proctor ;  that  the  courts  of  ♦the  Chancellor  of  the  University  r-Mq^r 
are  regularly  holden  within  the  limits  of  the  same,  for  the  trial  ^ 
of  all  causes  arising  within  its  jurisdiction ;  that  deponent,  at  the  time 
of  the  issuing  and  service  of  the  writ,  and  still,  was  liable  to  be  sued  by 
the  plaintiff  in  that  Court ;  and  that  the  cause  of  action,  if  any,  arose 
irithin  the  liberty  of  the  said  University,  that  is  to  say  within  the  town 
and  suburbs  of  Cambridge,  and  not  elsewhere.  Bush  stated  ^^  that  he 
noif  is,  and  for  five  years  last  past  hath  been,  a  common  servant  of  the 
Aid  University  of  Cambridge,  called  a  Proctor's  man,  and  that  the  sup- 
posed trespass  for  which  this  action  is  brought  was  an  act  done  by  him 
on  the  29th  day  of  November  last  in  the  discharge  of  his  duty,  in  obe- 
£ence  to  the  order  of  the  defendant  William  Bates,  a  Pro-proctor  of  the 
University."  Woods's  affidavit  on  this  point  was  in  all  material  respects 
the  same.    Bush  and  Woods  both  stated  that  they  were  liable  and 
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willing  to  be  called  upon  to  answer  the  plaintiff  in  the  Vice  Chancellor's 
Court. 

All  these  affidavits  purported  to  be  sworn  before  '^  J.  E.  Marshall^  a 
commissioner,  &c/' 

Patteson,  J.,  indorsed  on  the  roll :  ^^  Claim  made  this  lltb  day  of 
December,  1848 ;  and  let  a  summons  issue  to  show  cause  why  the  conu- 
sance should  not  be  allowed.     J.  Patteson,  December  11th,  1843." 

The  plaintiff  made  affidavit  in  answer  (December  19th) :  That  the 
defendants,  on  the  29th  November,  &c.,  entered  his  house,  situate  in 
Bridge  Street  in  the  borough  of  Cambridge,  and  then  broke  and  damaged 
the  doors  of  the  said  house ;  that  the  action  was  brought  for  those  tres- 
passes ;  and  that  plaintiff,  at  the  time  of  the  commission  thereof,  and  of 
the  commencement  of  this  action,  was,  and  continually  thence  hath  been, 
and  now  is,  a  burgess  of  the  borough  of  Cambridge,  &c. :  And  that  Bush 
MQcrt  and  *Woods  were,  at  the  time  of  the  commission  of  the  tres- 
•^  passes,  &c.,  and  at  the  time  of  the  commencement  of  this  action, 
and  thence  continually  have  been,  and  now  are,  ^^  constables  in  and  for 
the  University  of  Cambridge,  appointed  and  acting  under  and  by  virtue 
of  a  certain  act  of  parliament,"  &c.(a)  (6  G.  4,  c.  97) ;  ^^  and  that  this 
action  is  brought  against  them  for  and  in  respect  of  acts  done  by  them, 
the  said  W.  B.  and  C.  W.,  in  execution  of  their  said  office." 

The  plaintiff's  attorney  also  made  affidavit  (December  19th),  stating 
that  the  mayor,  bailiffs  and  burgesses  of  Cambridge  were  a  prescriptive 
corporation,  and  reciting  charters  of  King  John  and  Henry  III.,  the 
latter  granting  to  the  burgesses  of  Cambridge,  among  other  things,  that 
they  ^^might  plead  within  the  town  all  pleas  touching  their  liberty,  as 
well  de  vetito  namio  as  other  pleas,  which  they  might  plead  without  his" 
(the  king's)  ^^  justices,  so  that  neither  any  sheriff  or  other  the  king's 
bailiff  might  intromit  in  anything  belonging  to  their  liberties,  unless  by 
default  of  the  said  burgesses  or  their  bailiffs."  The  affidavit  also  stated 
instances  in  which  the  mayor  and  bailiffs  had  claimed  and  been  allowed 
conusance  of  personal  actions  brought  in  the  Eang's  Bench  and  (in  7  B* 
2)  in  the  Hall  of  the  King's  House  at  Cambridge  before  the  steward  and 
marshal  of  the  King's  House :  and  that  there  is  an  ancient  prescriptive 
Court  of  record  in  the  borough,  called  the  Court  of  Pleas,  now  held 
weekly  before  the  Recorder,  having  conusance  of  all  actions,  real,  personal 
and  mixed,  arising  in  the  borough,  and  which  sits  eight  times  a  year 
for  the  trial  of  issues  in  law  and  fact. 

^2991  ^^  plaintiff's  attorney  afterwards  (December  22d)  ^made 
•^  another  affidavit,  stating :  that  J.  E.  Marshall,  the  commissioner 
-before  whom  were  sworn  the  affidavits  of  the  registrar  and  of  the  three 
defendants,  was,  when  those  affidavits  were  sworn,  and  now  is,  ''  the 
partner,  in  the  profession  of  an  attorney  and  solicitor,  of  G.  J.  Twiss, 
gentleman,  who  was,  when  the  said  affidavits  were  severally  sworn  as 

(a)  *'  For  the  better  preserration  of  the  peace  and  good  order  in  the  UniTeratttes  of  England." 
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aforesaid,  and  who  now  is,  the  attorney  for  the  University  of  Cambridge 
and  for  the  Vice  Chancellor  thereof,  and  is  employed,  as  such  attorney, 
in  making  claim  of  connsance  of  this  cause"  on  behalf  of  the  said 
University  and  Vice  Chancellor :  and  that  Twiss  and  Marshall  "  were, 
at  the  time  when  the  said  affidavits  were  severally  sworn,  and  now  are, 
the  attorneys  of  the  said  defendants  in  the  defence  of  this  action." 

After  hearing  on  the  summons,  it  was  arranged,  with  the  sanction  of 
the  learned  Jndge,  that  the  motion  should  be  made  in  full  Court,  that  the 
defendants  should  be  at  liberty  to  put  in  an  affidavit  on  the  point  affecting 
the  jurat,  and  that  cause  should  be  shown,  in  the  first  instance,  on  all 
the  affidavits. 

Twias  accordingly  deposed  as  follows.  That  he  carried  on  the  busi- 
ness of  an  attorney  and  solicitor  in  Cambridge,  in  coparinershtp  with  J.  E. 
Marshall,  under  the  firm  of  Twiss  k  Marshall.  That  deponent  was  the 
attorney  and  solicitor  of  the  Chancellor,  Masters  and  Scholars  of  the 
University  of  Cambridge,  appointed  by  virtue  of  a  resolution  of  the  Heads 
of  Houses  of  the  University,  on  or  about  20th  November,  18S8,  and  had 
60  continiied  ever  since.  And  that  Marshall  and  deponent  ^'  are  not 
jointly  the  attorneys  or  solicitors  to  the  said  Chancellor,  Masters  and 
Scholars;  but  he,  this  deponent,  solely  holds  the  said  appointment." 
'*That  he,  as  such  attorney,"  &c.,  ^^  to  the  said  University  as  aforesaid, 
and  not  jointly  with  the  said  J.  E.  Marshall,  *was  employed  by  r^conn 
the  Vice  Chancellor  of  the  said  University  to  make  claim  of  conu- 
Banoe  of  the  above  named  cause  on  behalf  of  the  said  Chancellor,"  &c.,  and 
did  accordingly  prepare  the  said  claim,  and  certain  affidavits  to  accom- 
pany the  same,  which  were  sworn  before  the  said  J.  E.  Marshall.  That, 
on  9th  December,  1843,  when  the  said  affidavits  were  sworn,  "  Deponent 
was  not,  nor  had  been,  nor  was  nor  had  been  the  said  firm  of  Twiss  k 
Marshall,  or  the  said  J.  E.  Marshall,  in  any  manner  concerned  in  this 
eaude  for  the  said  defendants,"  Bates,  Bush  and  Woods,  ^*or  any  of 
them,  as  attorneys  or  otherwise ;  and  that  the  only  instruction  received 
hy  this  deponent  or  his  said  partner  in  relation  to  the  above  named  cause 
were  and  are  the  instructions  given  to  him,  this  deponent,  by  the  said 
Vice  Chancellor,  to  do  what  was  necessary  for  and  on  behalf  of  the  said 
Chancellor,  Masters  and  Scholars,  in  making  and  establishing  the  said 
elaim,  and  no  further."  '^And  that  neither  he,  this  deponent,  nor  hid 
laid  partner,  nor  the  said  firm  of  Twiss  k  Marshall,  gave  instructions 
to  the  agents  in  this  cause,  or  any  oth^r  person,  to  cause  an  appearance 
to  be  entered  for  the  defendants  therein." 

In  Hilary  term,  1844,(a) 

Sir  W,  TF«  FoUettj  Solicitor  Oeneral,  moved  that  the  claim  should  be 
allowed :  and  he  contended  that  the  objection  to  the  jurat  was  answered 
by  Twiss's  affidavit,  which  clearly  showed  that  Marshall  had  no  share  in 
the  profits  arising  from  the  conduct  of  the  case.    (He  then  proceeded  to 

(a)  January  29th.    Belbra  Lord  Deitmav,  C.  J.,  Pattiso*,  CoLBmnw  and  WioimcAir,  Jb. 
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argue  on  the  other  points :  but  the  Court  desired  that  the  preliminary 

point  shonld  be  first  disposed  of.) 

^  *KeUy  and  Andrews  showed  cause  in  the  first  instance.    It  is 

-I  not  distinctly  sworn  that  Marshall  is  not  interested  in  the  profits: 
all  that  appears  is  that  he  was  not  appointed  attorney  for  the  TJniyer- 
sity.  If  Marshall  were  called  as  a  witness  to  the  swearing,  and  an 
objection  on  the  ground  of  interest  could  now  be  taken,  he,  if  sharing  the 
profits,  would  be  interested,  as  much  as  Twiss.  There  is  no  rule  of 
Court  directly  applicable:  but  the  practice  is  fully  understood.  The 
Rule  of  the  Court  of  King's  Bench,  E.  T.  15  G.  2,(a)  is  as  follows: 
^'  Whereas  the  swearing  of  affid&rita  before  commissionera  atithorifiod  io 
take  affidavits  in  this  Court,  in  causes  wherein  such  commissioners  are 
concerned  ae  cbttomeyB  for  the  parties  on  whose  behalf  such  affidavits 
are  made,  is  and  hath  been  disallowed  as  irregular,  which,  with  respect 
to  affidavits  made  of  the  cause  of  action  before  process  sued  out,  in 
order  to  hold  the  defendants  to  bail,  hath  been  found  inconvenient,  it  is 
ordered,  that  from  and  after  the  last  day  of  this  term,  all  affidavits  of 
any  cause  of  action  before  process  sued  out  to  hold  defendants  to  bail, 
may  be  sworn  before  any  commissioner  authorised  to  take  affidavits  in 
this  Court;  although  such  commissioner  be  concerned  as  attorney  for 
the  plaintiff ;  and  shall  be  deemed  to  be  regularly  taken."  That  clearly 
recognises  the  general  contrary  practice.  That  this  practice  included 
the  partner  of  the  attorney,  on  the  record  appears  from  Batt  v.  Vaiuy, 
1  Price,  116.  Now,  by  R.  Gen.  Hil.  2  W.  4, 1.  8,  6;  8  B.  k  Ad.  374, 
♦5^091  ^'^^ '  ^^  ^^  affidavit  of  "^the  service  of  process  shall  be  deemed 

•1  sufficient  if  made  before  the  plaintiff's  own  attorney,  or  his  clerk  ;*' 
and,  ^^  Where  an  agent  in  town,  or  an  attorney  in  the  country  is  the  attor- 
ney on  the  record,  an  affidavit  sworn  before  the  attorney  in  the  country 
shall  not  be  received ;  and  an  affidavit  sworn  before  an  attorney's  clerk 
shall  not  be  received  in  cases  where  it  would  not  be  receivable  if  sworn 
before  the  attorney  himself ;  but  this  rule  shall  not  extend  to  affidavits 
to  hold  to  bail."  This  shows  that  the  principle  is  not  confined  to  the 
attorney  on  the  record.  [Pattesok,  J«  In  Doe.  dem.  Orant  v.  Boe^ 
5  Dowl.  P. .  C.  409,  my  brother  CoLERinaB  held  that  the  last  mentioned 
rule  does  not  extend  to  the  clerk  of  an  attorney  applying  to  have  his 
client  let  in  to  defend  in  ejectment.]  At  that  stage,  the  client  was  not 
a  party  to  any  cause.  And  it  may  be  doubted  whether,  even  so  ex- 
plained, the  case  does  not  go  too  far.  When  an  affidavit  was  made  to 
hold  to  bail,  there  was,  properly  speaking,  no  cause  in  existence :  yet  it 
appears  that,  but  for  the  special  rule  which  has  been  cited,  such  affidavit 
Qould  not  be  sworn  before  the  attorney  for  the  plaintiff.  [Coi.BRineB, 
J.    I  think,  according  to  the  old  practice,  the  Court  of  Common  Pleas 

(a)  Peacock's  Rules,  K.  B.  139.  There  is  a  rule  in  C.  P.,  of  E.  T.  13  G.  2,  which  is  to  the 
mme  eflect,  and  extends  the  allowaneo  to  affidavits  "  of  the  service  of  |irocesa  where  oalyt 
oonimon  appearance  is  required."    Peacock's  Rules,  C.  B.  150. 
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flowed  affidavits  to  be  sworn  before  the  attorney  in  tbe  country,  not 
being  tbe  attorney  on  tbe  record.(a)  Pattbsok,  J.  I  do  not  see  bow 
tbe  University  is  a  party  to  tbis  record  at  all.]  Tbe  claim  of  conosance 
is  analogous  to  a  suit  at  law :  it  becomes  a  matter  of  record,  and  may  be 
pleaded  or  demurred  to.(()  Tbe  special  power  of  attorney,  it  is  true,  is 
granted  to  one  only :  but  tbat  is  so  on  otber  records ;  and  tbe  argument 
founded  on  tbis  *fact,  if  good,  would  at  once  make  tbe  rule  inap-  r-i^Qr^n 
plicable  in  any  case  to  tbe  partner  of  tbe  attorney  on  tbe  record.  ^ 
The  practical  question  is  whetber  tbe  commissioner  be  not  interested  in 
tbe  profits  to  be  derived  from  tbe  proceeding  by  bis  partner,  tbe  attor* 
nej  employed  to  prosecute  tbe  claim  of  conusance. 

Sir  TT.  W.  FoUettj  Solicitor  General,  Starkicj  Cowling  and  Cleculby^ 
contr^.  It  may  be  doubted  wbetber  a  olum  of  conusance  be  a  proceed- 
ing  to  wbich  tbe  general  rule  is  applicable  at  all.  Tbere  are  no  costs  to 
b^  recovered  from  tbe  opposite  side  so  as  to  give  tbe  attorney  an  interest 
in  tbe  event.  [Lord  DsKMAN,  G.  J.  Tbe  attorney  for  a  party  moving 
for  a  criminal  information  cannot  take  tbe  affidavits :  I  tbink  tbere  is  a 
case  to  tbat  effect  in  Kenyon's  Notes :  {e)  we  bave  repeatedly  acted  on  tbal 
principle.  Proceedings  for  an  information  may  produce  profits :  tbey  are 
causes  to  tbis  extent  at  least.]  Rex  v.  Wallaedf  3  T.  B.  408,  certainly 
is  an  aatbority  in  tbe  case  of  an  attacbment  But  bere  tbe  attorney 
represents  a  party  wbo  comes  only  to  insist  tbat  tbe  rigbt  of  trial  is  in 
himself.  In  WtUiafM  v.  Hoekin^  8  Taunt.  435,  a  motion  was  made  to 
vacate  a  bond,  warrant  of  attorney  and  judgment  tbereon,  for  securing 
an  annuity,  and  tbat  tbe  sums  levied  in  execution  migbt  be  returned,  on 
an  affidavit  sworn  before  a  commissioner  wbo,  as  appeared  by  affidavit  on 
the  other  side,  bad  stated  tbat  "  be"  was  about  to  move  to  set  aside  tbe 
annuity,  and  wbo  bad  been  tbe  legal  adviser  of  tbe  defendant.  It 
appeared,  bowever,  tbat  tbe  commissioner  was  neitber  tbe  '''attor*  tuloqa 
nej  nor  London  agent  in  tbe  cause :  and  tbe  Court  of  Common  *- 
Pleas  held  that  tbe  rule  applied  only  to  tbe  attorney  in  tbe  cause,  and 
received  tbe  affidavit  objected  to.  [Pattkson,  J.  Tbat  may  be  one 
of  the  cases  wbicb  gave  rise  to  tbe  rule  of  Hil.  2  W.  4, 1.  6,  8  B.  &  Ad. 
376 :  our  practice  differed  from  tbat  of  tbe  Court  of  Common  Pleas. 
CoLERiDGB,  J.  It  bas  been  beld  in  tbe  Excbequer  tbat  tbe  affidavit  of 
service  of  declaration  in  ejectment  may  be  sworn  before  tbe  attorney  Iq 
the  cause.(d)]  Tbe  affidavit  bere  migbt  bave  been  sworn  before  Twiss 
himself.  But,  as  it  is,  it  is  not  even  sworn  before  tbe  attorney  for  tbe 
University,  wbo  bas  a  special  and  individual  appointment  from  tbe 
Heads  of  Houses.    Even  if  Marsball  partook  of  tbe  profits,  tbat  would 

(«)  9f»  Read  y.  Cooper,  5  Tann.  89. 

(i)  S«  Leasinghy  v.  Smith,  2  Wtls.  406,  409,  410.    ^nd  p.  309,  post. 

if)  Probably  Bex  v.  Gaoler  of  Ipiwkk,  2  Keo.  Not6B,  431.  See  BegvukV.  Mixen,  1  Dowl. 
F.C.  N.S..865. 

{i^  See  Doe  tfeM.  Cooper  ▼.  Soe,  2  Y.  &  J.  284,  before  the  rule  of  Hil.  2  W.  4,  7. 3.  It  aeemi 
that  the  aarvtce  of  tbe  declaratioa  in  ejectment  wae  conaidered  proceaa. 
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not,  as  against  the  Uniyersitj,  pat  him  and  them  in  the  relation  of 
attorney  and  client.  Where  a  firm  is  employed,  the  partner  of  the 
attorney  on  the  record  may  perhaps  be  ^rithin  the  rule :  but  here  the 
commissioner  is  not  the  attorney  for  the  Uniyersity  or  the  defendants  in 
any  sense.  Cur,  adv.  vult 

Their  Lordships  delivered  judgment  on  this  point  on  the  following  day 
(January  80th). 

Lord  Denman,  C.  J.  We  have  given  this  question  a  fuller  considera- 
tion than  we  at  first  thought  would  have  been  required.  Some  doubt 
may  perhaps  be  felt  as  to  the  reason  of  the  general  rule :  but  it  has 
*^0^1  ^^^^  ftcted  on  for  ages  in  courts  of  common  law.  In  Smith  r. 
-"  *Woodroffe,  6  Price,  280,  the  Lord  Chief  Baron  Richards, 
sitting  in  equity,  and  finding  that  the  practice  there  was  to  receive 
affidavits  sworn  before  the  attorneys  of  the  pieties,  directed  that  this 
should  not  be  done  for  the  future,  thus  making  a  rule  where  none  existed 
before  :  and  a  General  Order  (a)  to  that  effect  was  afterwards  made  on 
the  equity  side  of  the  Court.  It  would  be  very  dangerous  if  we  were 
now  to  act  in  contradiction  to  a  rule  established  for  so  many  years.  We 
must,  therefore,  consider  it  to  be  in  full  operation.  But  here,  by  fair 
construction,  I  think  that  Marshall  is  not  to  be  considered  as  tHe 
partner  of  Twiss.  It  is  argued  that  a  similar  answer  might  be  made 
wherever  there  are  two  attorneys  in  partnership,  one  of  whom  is  the 
single  attorney  on  the  record :  but  certainly  we  should  never  give  effect 
to  the  objection  where  the  two  could  not  be  considered,  in  some  way, 
partners  as  to  the  particular  cause.  The  statement  here  is  that  Twiss 
was  appointed  attorney  and  solicitor  of  the  University  by  appointment 
from  the  Heads  of  Houses,  and  that  he  holds  the  appointment  solely, 
and  not  jointly  with  Marshall ;  and  that  he  was  employed,  and  not  he 
and  Marshall  jointly,  to  make  this  claim  of  conusance ;  and,  further, 
that  neither  he  nor  Marshall,  as  a  firm  or  separately,  had  been  con- 
cerned in  the  cause  itself.  Marshall  therefore  is  clearly  not  within  the 
rule. 

Patteson,  J.  I  certainly  did  express,  at  chambers,  an  opinion  that 
the  affidavits  ought  not  to  be  sworn  before  the  partner  of  the  attorney 
making  the  claim  of  conusance :  but  I  thought  it  a  proper  question  to  be 
*8061  ^considered  by  the  whole  Court.  It  is  new  to  have  these  ques- 
tions brought  before  a  Judge  at  chambers ;  but,  no  doubt,  that 
must  occur  in  business  which  is  to  be  transacted  in  vacation  as  well  as 
term.  The  rule,  as  I  thought,  and  still  think,  applies  wherever  there  is 
the  relation  of  client  and  attorney  between  the  party  on  whose  behalf 
the  affidavits  are  made  and  the  commissioner.  In  Batt  v.  Vaisey,  1 
Price,  116,  the  rule  was  extended  to  the  partner  of  the  attorney ;  and 
why  ?  Because  the  relation  of  attorney  and  client  ordinarily  exists  be- 
tween the  firm  of  the  attorneys  and  the  client:  that  is  the  ordinal/ 

(o)  Jaly  11,  2  6.  4 ;  9  Price,  478. 
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pnctii^p ;  and  it  is  this  which  creates  the  partnership  in  the  particular 
caose.  The  rule,  therefore,  ceases  to  be  applicable  where  the  cornmis* 
sioner,  who  is  a  partner,  is  shown  not  to  be  connected  with  the  cause  as 
attorney.  That  is  so  here.  Twiss  is  appointed,  solely,  for  the  Univer- 
litj,  by  the  Heads  of  Houses,  and  solely  makes  this  claim  on  their 
behalf.  Marshall,  thereifore,  does  not  stand  to  the  University  in  the 
relation  of  attorney. 

CoLERiBOB,  J.  I  am  entirely  of  the  same  opinion.  If  a  partnership 
vera  subsisting  here,  it  might  be  necessary  for  us  to  settle  a  principle  ^ 
to  vbich  different  opinions  might  be  entertained.  But  into  that  we  need 
Dot  go.  I  think  that,  if  Marshall  were  the  partner  of  the  attorney  for 
the  University,  there  would  be  a  good  objection  to  these  affidavits, 
although  this  is  not  strictly  a  cause  between  party  and  party ;  for  other- 
irifle  the  rule  would  be  without  effect.  Then  the  question  arises  whether 
Marshall  is  a  partner :  if  he  be  so,  in  *the  sense  in  which  mem-  r*o(i*r 
bers  of  a  firm  of  attorneys  are  generally  partners  of  the  one  who  '* 
is  attorney  on  a  record,  the  rule  must  apply.  But  here  it  seems  that 
the  facts  are  otherwise.  Twiss  had  nothing  to  do  with  the  cause  of 
Turner  v.  Bate*:  but  he  held  an  appointment  from  the  Heads  of  Houses 
as  attorney  to  the  University,  on  behalf  of  which  he  makes  this  claim  of 
conusance.  Marshall,  though  partner  in  the  general  business,  haa 
nothing  to  do  with  the  University's  claim.  There  is  no  improbability 
in  this :  nothing  is  more  common  than  a  partnership  which  does  not 
include  some  particular  transaction.  Are  we  then  to  look  at  the  depo- 
ntions  on  this  point  with  any  particular  suspicion?  I  think  not: 
the  facts  are  sworn  to  most  positively :  and  they  do  not  raise  the- 
qQe8tion.(a) 

The  argument  on  the  question  whether  or  not  the  claim  of  conusance* 
thoold  be  allowed  stood  over  till  Trinity  term,  1845,  when 

Kelly  and  Andrews  showed  cause.(()  The  plaintiff's  affidavit  showa 
that  Bash  and  Woods,  at  the  time  of  committing  the  trespasses,  were 
constables  for  the  University,  appointed  under  stat.  6  G.  4,  c.  97,  s.  !» 
and  that  they  are  sued  for  acts  done  in  execution  of  that  office.  But,  by 
a  proviso  in  sect.  1,  it  is  enacted,  *^  that  every  such  constable,  for  any 
act  done  by  him  in  the  execution  of  his  office,  shall  be  liable  to  be  sued 
or  indicted  in  the  courts  of  common  law,  notwithstanding  *such  r^cOAo 
constable  may  be  a  member  of  the  University,  and  notwithstand- 
ing any  claim  of  cognisance  or  privilege  whatsoever."  The  claim, 
therefore,  cannot  be  supported  as  to  Bush  and  Woods ;  and  the  circum* 
Btance  that  a  party  not  a  constable  is  joined  with  them  cannot  prevent 
the  statute  from  operating  in  their  case.     (Several  other  objections  were 

(«)  WiGRTiiAir,  J.,  wu  not  in  Coart. 

{h)  June  lOth.  Before  Lord  Denman,  C.  J.,  Pattesoit,  Williavi  and  Coleridob,  Ji. 
Patteson  and  Williams,  Js.,  ezpreased  doubt  whether  fhey,  being  members  of  the  University, 
(iQght  to  take  part  in  the  decision  ;  but  the  plaintiff's  oounsei  said  that  there  was  no  objectioii 
en  their  side. 
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made ;  Imt  tbe  report  is  confined  to  the  points  noticed  by  the  Qonrt  in 
giviog  jadgment.) 

Starkie,  Cowling^  and  Cfleasby,  contri.(a)  The  clause  cited  applies 
where  there  is  an  ^'  act  done"  in  the  office  of  constable.  The  affidavita 
here  do  not  show  that,  but  only  that  Bush  and  Woods  were  constables, 
and  that  ^^this  action  is  brought"  against  them  ^*for  and  in  respect  of 
acts"  done  by  them  in  the  execution  of  that  office.  The  nature  of  the 
acts  ought  to  have  been  shown,  or  at  least  the  belief  of  some  deponent 
stated  that  certain  acts  which  had  taken  place  were  done  in  execution 
of  the  office.  (The  Court  desired  to  hear  all  the  counsel  for  the  Uniyer* 
sity  on  this  point,  before  proceeding  to  the  others.)  The  deponents,  in 
efiect,  swear  to  nothing  more  than  their  view  of  the  statute  as  applying 
to  the  case.  They  do  not  explain  how  Bates  and  the  other  two  parties 
are  connected  as  defendants.  It  does  not  appear  that  Bates,  as  Pro-pro^ 
tor,  could  give  orders  to  them  as  constables.  [Golbridgs,  J.  The  act 
does  not  give  the  Proctors  or  Pro-proctors  authority  to  employ  persons 
as  constables.  But,  if  we  find  a  Pro-proctor  employing  these  persons 
to  break  into  a  house,  must  not  we  conclude  that  they  were  acting  as 
*3091  *^^^^^^'^^  ^]  ^^®  Court  cannot  judicially  come  to  such  a  con- 
clusion. But,  further,  the  plaintiff  is  not  entitled  to  be  heard  on 
s^davit.  The  claim  of  conusance  is  supported  by  an  affidavit,  but  that 
is  done,  as  in  the  case  of  a  plea  in  abatement,  to  inform  the  Court.  The 
opposite  party  cannot  put  in  affidavits:  if  the  claim  is  unfounded  in  law 
or  in  fact,  he  must  plead,  accordingly.  That  this  may  be  done  appears 
from  the  judgment  of  Wilmot,  C.  J.,  in  Learingbyy.  Smithy  2  Wils.  406, 
410.  [Pattsson,  J.  The  plaintiff  does  not  contradict  your  affidavits; 
he  would  say  that  they  furnish  only  half  the  truth.  Colsridob,  J.  A 
man  might  be  a  common  servant  of  the  University,  and  a  constable  too.] 
The  plaintiff  might  confess  and  avoid.  [Lord  Dsnhak,  C.  J.  Is  it  nn^ 
lawful  for  us  to  receive  affidavits  against  the  claim  ?  If  not,  it  is  a  ma- 
terial question  why  this  objection  was  not  taken  sooner.]  The  analogy 
between  a  claim  of  conusance  and  a  plea  in  abatement  is  noticed  in 
Mayes  v.  Lanff,  2  Wils.  810,  812,  judgment  of  Bathubst,  J. ;  tbe  one, 
like  the  other,  should  be  controverted  on  the  record.  The  Court  does 
not  know,  here,  except  as  it  is  informed  by  affidavit,  that  the  plaintif 
means,  on  a  trial,  to  follow  up  his  complaint  as  against  constables,  and 
not  as  against  Proctors'  men.  By  a  course  like  that  now  taken  here,  a 
claim  of  conusance  might  almost  always  be  defeated.  [Lord  Denmax, 
C.  J.  I  am  loth  to  admit  that,  when  affidavits  have  been  made,  and  one 
side  heard,  we  cannot  go  into  the  whole  matter.]  Cur.  adv.  v^uU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 


* 


810] 


♦In  Hilary  term,  1844,  Sir  William  Follett,  then  Solicitor 


General,  on  behalf  of  the  University  of  Cambridge,  claimed  cono- 
Sjance  of  an  action  of  trespass  brought  in  this  Court,  imder  the  charter 

(a)  June  llth.    Before  the  same  Judges. 
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of  3  Eliz.,  confirmed  by  statute  of  the  18th  year  of  the  same  reign. 
Thereby  the  Court  of  the  Chancellor,  Masters  and  Scholars  of  the  Uni-» 
Tersity  was  constituted  a  Court  of  Record,  with  cognisance  of  all  manner 
of  personal  pleas,  as  well  of  debts,  accounts  and  all  other  contracts  what- 
ioe?er  and  injuries,  as  of  trespass  against  the  peace,  and  of  all  misprisions 
within  the  town  of  Cambridge  and  the  suburbs,  where  any  Master  or 
Scholar  or  Servitor  or  Common  Minister  of  the  said  University  should  be 
one  of  the  parties.  The  claim  contained  an  ayerment  that  the  present  action 
was  an  action  of  trespass  commenced  against  the  Rev.  W.  Bates,  fellow  of 
Christ  College  and  a  Pro-proctor  of  the  said  University,  together  with 
W.  Basb  ftud  C.  Woods,  servants  of  the  said  University :  and  it  certified 
to  this  Court  that^^he  said  W.  Biites  was,  before  and  at  the  time  of  com* 
mencing  the  action,  and  still  is,  such  Pro-proctor  and  fellow,  matriculated 
and  residing  within  the  University.  This  claim  was  accompanied  by  a 
certificate  of  the  Vice  Chancellor  that  the  said  W.  Bates  was  such  mem- 
ber of  the  University ;  and  that  certificate  was  verified  by  an  aflSdavit  of 
the  registrar.  There  were  other  aflSdavits  in  support  of  the  claim,  made 
bj  the  three  defendants,  stating  that  the  act  for  which  they  were  sued 
was  an  act  done  by  them  in  their  several  characters  of  Pro-proctor  and 
of  common  servants  of  the  University. 

Caose  was  shown  in  the  first  instance  against  this  rule  on  an  excep- 
tion to  the  jurat  of  these  aflSdavits,  which  was  overruled.  Aflidavits  in 
tnswer  had  in  the  mean  *time  been  swom.(a)  And,  on  Wednes-  rtQyt 
day,  the  11th  of  June,  the  matters  were  again  brought  before  the  - 
Coort;  the  plaintiir's  learned  counsel  contending  that  the  rule  ought  to 
be  discharged,  on  several  objections  taken  by  them  to  the  proceedings 
of  the  University. 

After  argument,  one  of  these  appeared  to  the  Court  of  so  serious  a 
nature  that  we  have  taken  time  to  consider  it.  The  plaintiff's  affidavit 
alleges  that  the  defendants  Bush  and  Woods  were,  at  the  time  of  com* 
mitting  the  trespasses  for  which  the  action  is  brought,  '^  constables  in 
and  for  the  University,"  "  appointed  and  acting  under  and  by  virtue  of 
an  act  of  parliament,  entitled  ^  An  act  for  the  better  preservation  of  the 
peace  and  good  order  in  the  Universities  of  England ;'  and  that  this 
action  is  brought  against  them  for  and  in  respect  of  acts  done  by  them" 
^^  in  execution  of  their  said  office."  This  act  of  parliament  (6  G.  4,  c. 
97)  enables  the  Vice  Chancellor  to  appoint  such  number  of  able  men  as 
he  shall  think  fit  to  be  constables  for  the  University,  and  empowers  them 
to  act  within  the  precincts  of  the  University  and  four  miles  beyond,  sub- 
jecting them  to  the  power  of  justices  of  the  peace,  and  conferring  upon 
them  all  the  *^  powers  and  authorities,  privileges,  immunities  and  advan- 
tages" of  ordinary  constables.  ^^  Provided  always"  (his  Lordship  here 
read  the  proviso  sUted  in  pp.  807,  808,  antd). 

We  cannot  doubt  that  the  plain tiflf's  affidavit  correctly  sets  forth  the 

(a)  Sea  pp.  297-^899,  antd. 
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Evan  Davies  died  aboat  1769,  leaving  eix  sons  and  tliree  dangliten. 
By  his  will,  dated  2d  April,  1766,  he  devised  the  property  in  dis- 
pate  to  his  said  eldest  son  David.  On  the  marriage  of  David,  in  the 
year  1784,  a  fine  was  levied;  and  the  property  was  settled  (in  default 
of  issne  by  the  marriage)  to  the  nse  of  the  said  David  Davies  and  his 
heirs  and  assigns.  The  said  David  Davies  and  his  wife  died  with- 
out issne ;  the  former  in  February,  1811,  the  latter  in  October,  1815. 
The  names  of  the  six  sons  of  Evan  Davies  were,  David,  John,  Csesar, 
Walter,  Philip,  and  Benjamin.  John,  the  second  son,  died  in  1788, 
leaving  one  daughter,  Elizabeth,  whose  legitimacy  was  the  question  nid- 
mately  in  dispute  at  the  trial.  Caesar,  the  third  son,  died  in  1818,  leaf- 
ing three  children,  who  all  died  without  issue.  Walter,  the  fonrth  soo, 
died  in  1828,  leaving  two  daughters  surviving,  Maria  and  Maiy,  in 
whose  right  the  lessors  of  the  plaintiff  claimed.  Philip,  the  fifth  son, 
died  in  182&,  without  issue. 

David  Davies,  by  his  will,  dated  14th  June,  1809,  devised  the  pro- 
perty in  dispute  to  his  brother  Caesar  for  life,  then  to  his  nephew  Cssar, 
the  son  of  the  said  Caesar,  for  life,  remainder  to  his  male  issue,  and,  in 
default  of  such  issue,  to  his  brother  Walter  for  life ;  then  to  his  brother 
Philip  for  life ;  then  to  his  nephew,  Evan  John  (the  only  son  of  his  sister 
Esther  who  had  married  a  person  named  John  Rowland),  for  life ;  then  to 
his  nieces,  Hannah  and  Mary  John  (daughters  of  his  said  sister  Esther), 
and  their  issue ;  and,  for  want  of  all  such  issue,  to  his  own  right  heirs  for  ever. 
♦A1^1  "^Hannah  and  Mary  John  died  unmarried  in  1828  and  1827, 
^  respectively.  Evan  John  entered  into  possession,  and  was  the 
last  tenant  for  life,  the  previous  interests  having  expired.  He  died  in 
1842,  having,  in  May,  1839,  purchased  the  reversion  from  Elizabeth,  the 
daughter  of  John  Davies,  the  second  son  of  Evan  Davies.  The  defend- 
ants claimed  through  Evan  John.  And  the  question  on  the  trial  was, 
whether  Elizabeth  came  within  the  description,  in  the  will,  of  the  '^  right 
heirs"  of  the  testator. 

The  lessors  of  the  plaintiff  sought  to  prove,  by  evidence  of  declarations 
made  by  various  members  of  the  family,  that  John  Davies  was  never 
married  to  the  woman  who  was  the  mother  of  Elizabeth,  and  that  there- 
fore Elizabeth  was  illegitimate ;  in  which  case,  Maria  and  Mary  would 
be  the  right  heirs  of  the  testator.  It  appeared,  however,  from  the  phun- 
tiff's  own  evidence,  that  the  members  of  the  family  had,  in  some 
instances,  treated  both  mother  and  daughter  as  their  relations. 

In  answer,  evidence  was  tendered  to  prove  that  John  Davies  was  mar- 
ried, in  1761,  to  one  Eleanor  Dillon,  and  that  Elizabeth  was  the  lawful 
issue  of  the  marriage.  "This  evidence  was  to  the  following  effect.  Eliza- 
beth, who  had  been  married  to  a  person  named  John  Stevens,  died  in 
1841  or  1842 :  John  Stevens  died  in  1815.  Elizabeth  had  been,  od 
some  occasions,  recognised  by  the  family  as  a  relation.  But  the  eT? 
dence  mainly  relied  upon  was  that  of  a  Mr.  John  White,  who  had  iDtf* 
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ried  into  ibe  famOj,  and  who  was  the  solicitor  of  Evan  John,  and  in 
1839  had  acted  for  him  in  the  purchase  of  the  reversion.  He  stated 
that  he  had  receiYed  from  Elisabeth  Stevens,  in  1888,  or  early  in  1839, 
a  certificate  of  marriage  (which  he  prodaoed)  in  the  following  form. 

*''  February  5th,  1761.    John  Davies  and  Eleanor  Dillon  were  r.«cqi7 
kwfally  married  the  25th  day  of  January  1761,  as  appears  by  ^ 
the  Reg',  of  St.  James  Bristol.  "  W.  Davies,  Curate." 

That  he  had  received  this  from  her  when  he  was  making  inquiries  of 
her  as  to  her  pedigree,  to  enable  him  to  determine  who  was  the  person 
entitled  to  the  property;  but  that  he  had  not  mentioned  to  her  the  object 
he  had  in  view ;  and  that  he  did  not  know  at  the  time  that  there  was 
anjthiDg  in  dispute.  He  was  then  asked  whether,  at  the  time,  she  had 
made  any  statement  respecting  her  mother's  marriage.  The  question  was 
objected  to,  but  allowed :  and  the  witness  said  Elisabeth  had  then  told 
him  that  she  had  received  it  from  her  mother,  as  being  her  marriage 
certificate.  That  Evan  John  was  then  in'  possession  as  the  last  tenant 
for  life ;  and  that  he  became  the  purchaser  of  the  reversion  in  1889,  at 
which  time  there  was  nothing  in  dispute. 

The  only  proof  of  the  curate's  handwriting  was  given  by  the  parish 
clerk  of  St.  James,  who  produced  the  register  of  marriage  for  1761, 
containing  this  entry. 

*^No.  989.  John  Davies  of  this  parish,  and  Eleanor  Dillon  of  this 
parish,  were  married  in  this  church  by  banns,  this  25th  day  of  January, 
in  the  year  one  thousand  seven  hundred  and  61. 

"  By  me,  W.  Davies,  Curate." 

''  This  marriage  was  solemnized  between  us  John  Davibs, 

'*  In  the  presence  of  Eleanor  x  Dillon, 

Michael  Elliget  her  mark." 

John  Malone. 

The  clerk  said  that  he  had  acquired  a  knowledge  of  ^William  r«Qi  o 
Dayies'  handwriting  by  having  been  clerk  for  seven  years  and  a 
half,  and  thus  seeing  the  handwriting,  in  different  places  of  the  registei, 
of  a  person  signing  ^'  William  Davies,"  as  curate ;  and  that  he  believed 
the  signature  to  the  entry  in  question  in  the  register  and  to  the  certifi- 
cate to  be  in  the  curate's  handwriting.  This  was  objected  to  as  insufficient 
eridence  of  the  handwriting;  but  the  objection  was  overruled.  The 
declarations  of  Elizabeth  Stevens  in  proof  of  the  identity  of  the  parties 
named  in  the  register  and  certificate  were  also  objected  to,  but  re- 
ceived. 

The  conveyance  from  Elizabeth  Stevens  to  Evan  John  in  1889  was 
executed  and  signed  by  Elizabeth  Stevens,  describing  herself  as 
"  daughter  and  heiress  of  John  Davies,"  and  by  Evan  John.  These 
signatures  were  tendered  as  declarations,  and  objected  to,  but  received. 

Verdict  for  defendants.' 

In  Michaelmas  term,  1845,  E.  V.  Williams  obtained  a  rule  nisi  for  a 
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new  trial  on  the  ground  of  tlie  improper  reception  of  evidence.    Id  last 
Michaelmas  term,(a) 

Chilton  and  JLucena  showed  cause.  The  declaration  of  Elizabeth 
Stevens  was  admissible,  the  Judge  having  been  previously  satisfied  that 
she  was  a  member  of  the  family.  That  is  a  preliminary  question,  of 
which  the  decision  devolves  in  all  cases  upon  the  Judge.  In  Doe  dem. 
Bamford  v.  Barton^  2  Moo.  &  Rob.  28^  the  party  whose  declaration  the 
4coiQ*i  Judge  rejected  was  admitted  to  be  illegitimate.  It  is  true  *that 
the  question  whether  Elizabeth  Stevens  was  a  member  of  the 
family  or  not,  may  be  said  to  resolve  itself  into  the  same  with  the  issue 
to  be  tried,  namely,  whether  the  party  claiming  through  her  is  entitled 
to  the  premises ;  and  it  may,  therefore,  be  said  that  the  jury  vould 
be  called  upon  to  decide  by  their  verdict  the  very  same  point  which 
the  Judge  had  already  decided  previously  to  admitting  her  declara- 
tion. But  although  this  may  be  the  case,  such  a  circamstance 
cannot  alter  the  general  rule.  It  was  also  argued,  at  the  trial,  that, 
inasmuch  as  Elizabeth  Stevens's  legitimacy  was  necessary  to  her  right 
to  convey,  her  own  declaration  was  to  be  regarded  as  if  made  after  lu 
mota :  but  her  having  an  interest  in  making  such  a  declaration  is  not 
equivalent  to  a  lis  mota^  no  dispute  having  existed  when  it  was  made; 
Doe  dem,  Tilman  v.  Tarver,  By.  &  Moo.  141.  The  declaration  here 
should  be  received  on  the  same  principle  as  that  acted  upon  in  the  case 
of  The  Siissex  Peerage^  11  CI.  &  Fin.  86,  99,  with  regard  to  the  writing 
in  the  prayer  book.  As  to  the  deed,  the  signature  of  Evan  John  was 
at  all  events  a  declaration  admissible  in  evidence,  he  being  an  undoubted 
member  of  the  family ;  and  his  signature,  coupled  with  the  description 
of  herself  by  Elizabeth  Stevens,  amounted  to  evidence  given  bj  him 
that  Elizabeth  Stevens  was  his  first  cousin.  The  case  is  therefore  dis- 
tinguishable from  Johnson  v.  Lawson,  2  Bingh.  86.  Slaney  v.  Wade^  1 
Myl.  &  C.  338,  and  Doe  dem.  Johnson  v.  The  Earl  of  Pembroke^  11 
East,  504,  are  also  authorities  on  these  points. 

The  clerk's  evidence  as  to  the  authenticity  of  the  certificate  and 
register  was  sufficient ;  Doe  dem.  Tilman  v.  Tarver  (second  point). 
*^201  *Evans  and  E.  L.  JRichardSy  contrit.  Since  the  decision  in  John- 
•^  son  V.  LatDSon,  it  has  heen  undisputed  law,  that  declarations  on 
pedigree,  to  be  admissible,  must  come  from  some  member  of  the  familj; 
Crease  v.  BarreUj  1 C.  M.  &  B.  919, 928,  S.  C.  6  Tyrwh.  448, 470 ;  1  PhiU 
Ev.  229  (9th  ed.) ;  Monktan  v.  Attorney  General,  2  Buss.  &  M.  158.  Noif, 
if  Elizabeth  Stevens  was  illegitimate,  she  was  not  part  of  the  fninlj; 
Doe  dem.  Bamford  v.  Barton,  2  Moo.  &  Bob.  28.  Her  declaration, 
therefore,  either  oral  or  by  her  writing  on  the  deed,  can  be  admitted 

(a)  November  16th  and  20th,  1846.    Before  Lord  Dskmav,  C.  J.,  Colbrioos,  WioBTXif 
tnd  Erlb,  Js. 
The  argument  againat  the  role  ia  reported  by  H.  Merinde,  Eaq. 
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only  by  assuming  the  truth  of  the  very  fact  for  which  it  is  wanted :  thai 
is,  a  disputed  fact  is  to  be  proved  by  taking  for  granted  its  existence. 
And,  till  the  evidence  was  tendered,  the  proof  in  the  cause  had  shown 
illegitimacj,  which  strengthens  the  objection.  The  legitimacj  ought  to 
be  shown  dehors  the  evidence  which  it  is  sought  to  introduce  on  the 
assumption  of  the  legitimacy ;  Monkton  v.  Attametf  Q-eneral.  [Lord 
Deitman,  C.  J.  The  Judge  must  decide  the  fact,  in  order  to  determine 
whether  evidence  of  it  shall  go  to  the  jury :  that  is  no  more  than  is 
constantly  done  in  cases  of  handwriting.  Erle,  J.  Where  the  decla- 
rations of  an  agent  are  admissible,  he  may  first  prove  to  the  satisfaction 
of  the  Judge,  that  he  is  an  agent,  and  his  evidence  therefore  admissible, 
thoDgh  the  question  at  issue  turns  upon  the  fact  whether  he  be  agent  or 
not,  and  the  jury  have  ultimately  to  decide  that.]  The  evidence  given 
by  snch  a  witness,  that  he  is  agent,  is  admissible  without  previously 
assuming  the  agency ;  the  case  is  therefore  unlike  the  present,  where 
the  difficulty  is  in  getting  at  the  ^evidence  of  the  fact  without  r:^Q2t 
assuming  the  fact.  [Golbridge,  J.  In  Doe  dem.  Molesworth 
T.  SUemafiy  9  Q.  B.  298, 1  received  evidence  on  an  assumption  the  truth 
of  which  I  afterwards  left  to  the  jury,  telling  them  not  to  attend  to  the 
evidence  unless  they  adopted  the  assumption :  and  though  we  afterwards 
held  that  I  had  ruled  wrongly  in  another  respect,  this  course  of  proceed- 
ing was  not  impeached.]  At  least  that  course  should  have  been 
foUowed  here  :  the  jury  should  have  been  told  that  they  were  not  to 
attend  to  the  evidence  of  Elizabeth  Stevens,  unless  they  were  satisfied 
alhmdi  of  her  legitimacy. 

Further,  the  declaration  was  in  the  nature  of  a  declaration  made  post 
Htem  motam :  the  title  of  the  party  making  it  depended  on  the  fact 
which  she  declared.  This  is  not  a  ^^  natural  effusion,''  so  as  to  come 
within  the  principle  adopted,  in  Monkton  v.  Attomet/  Q-eneraly  2  Buss  & 
M.  159,  by  Lord  Chancellor  BnouaHAM  from  Lord  ELDON.(a)  In  the 
Berkeley  Peerage  Caee^  4  Campb.  401,  417,  it  was  laid  down  that  the 
rule  of  exclusion  applied,  though  the  party  making  the  declaration  did 
not  know  of  the  lis  mota.  This  point  was  noticed  in  Walker  v.  Counteu 
Beauehampy  6  C.  &;  P.  552,  560. 

Next,  the  evidence  of  the  declaration  in  each  instance  was  given,  not 
in  a  matter  of  pedigree,  but  only  in  the  course  of  explaining  the  history 
of  a  document.  It  was  therefore  not  adniissible ;  Bex  v.  Etith^  8  East, 
539,  542. 

As  to  the  register  and  certificate,  the  handwriting  of  the  curate  was 
not  properly  proved.  The  case  does  not  fall  within  the  rule  stated  in 
2  Phil.  £v.  258  (9th  ed.),  ^^that  where  the  antiquity  of  a  writing, 
purporting  to  bear  a  person's  signature,  makes  it  impossible  for  a 
^witness  to  swear  that  he  has  ever  seen  the  party  write,  it  is  suffi-  r^iooo 
dent  that  the  witness  should  have  become  acquainted  with  his 

(a)  WlUdoAe  t.  Baker,  13  Vei.  511,  514. 
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ttiannor  of  Bigning  his  name,  by  inspecting  other  ancient  writings  whicli 
bear  the  same  signature,  provided  these  ancient  writings  have  been 
treated  and  regnlarlj  preserved  as  authentic  documents."  Here  the 
writings  are  not  ancient  enough  to  come  within  the  rule:  the  date  of 
each  is  only  1761.  The  writer  might  well  have  been  alive  within  the 
present  century ;  and  persons  are  probably  living  who  have  seen  him 
write.  [Eblb,  J.  It  is  said  in  note  (1)  to  2  Phill.  Ev.  258 :  '<No  par- 
tieular  period  of  antiquity  has  been  assigned  for  the  introduction  of 
evidence  of  this  description."  ^^  Such  evidence  seems  to  be  admissible, 
wherever,  in  the  opinion  of  the  judge,  there  is  a  reasonable  difficulty  in 
procuring  better  proof,  in  consequence  of  the  remote  period."]  Roe 
dem.  Brune  v.  EawlingSj  7  East,  279,  282,  is  there  referred  to.  In 
that  case  the  writer  had  been  dead  sixty  years :  here  nothing  appears  as 
to  the  writer's  death.  In  I^e  Fitzwalter  Peerage  Cane^  10  CI.  k  F. 
198,  the  writer  was  proved  to  have  died  in  1751,  the  eridence,  whicb 
was  admitted,  being  offered  in  1848.  (Sir.  adv.  vuU. 

Lord  Penman,  G,  J.,  in  this  vacation  (February  8th),  delivered  the 
judgment  of  the  Court. 

It  was  admitted  that  the  defendants  were  entitled  to  the  verdict,  if  one 
Elizabeth  Stevens  was  legitimate ;  that  is,  if  her  mother  was  the  wife 
of  her  father  John  Davies. 

The  plaintiff  began,  and  brought  forward  facts  to  make  this  improba- 
*8281  ^^^'  particularly  the  declarations  of  *John  Davies,  who  was  re- 
ported to  have  said  that  he  had  not  married  her,  because  she  was 
a  bad  woman.  It  appeared,  however,  that  they  lived  together,  and 
passed  as  man  and  wife.  Some  members  of  the  family  had  treated  her 
as  his  wife ;  others  had  treated  her  daughter  Elizabeth  Stevens  as  their 
relation. 

Witnesses  were  then  called  for  the  defendants,  who  gave  additional 
evidence  to  the  same  effect :  and  then  an  attorney  produced  a  certificate 
of  the  marriage  of  John  Davies  with  Eleanor  Dillon,  and  stated  that  he 
had  received  it  from  Elizabeth  Stevens  when  he  was  inquiring  into  the 
pedigree.  He  was  then  asked  whether  Stevens  made  any  statement 
respecting  her  mother's  marriage ;  and  the  question  was  objecte<I  to  on 
various  grounds. 

First:  That  she  was  not  yet  conclusively  proved  to  be  a  member  of 
the  family.  The  answer  is,  that  it  was  the  duty  of  the  Judge  to  decide 
whether  it  was  proved  to  him :  and  he  decided  that  it  was.  There  are 
eonditions  precedent  which  are  required  to  be  fulfilled  before  evidence  i? 
admissible  for  the  jury.  Thus  an  oath,  or  its  equivalent,  and  compe- 
tency, are  conditions  precedent  to  admitting  vivft  voce  evidence ;  and 
apprehension  of  immediate  death  to  admitting  evidence  of  dying  declara- 
tions; and  search  to  secondary  evidence  of  lost  writings;  and  stamp  to 
certain  written  instruments:  and  so  is  consanguinity  or  affinity  in  the 
declarant  to  declarations  of  deceased  relatives.     The  Judge  alone  has  to 
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decide  whether  the  condition  has  been  fulfilled.  If  the  proof  is  by  wit- 
nesses, he  must  decide  on  their  credibility.  If  counter-evidence  is 
offered,  he  must  receive  it  before  he  decides ;  and  he  has  no  right  to  ask 
ibe  opinion  of  the  jury  on  the  fact  as  a  condition  precedent.  See 
*B(nrtlett  v.  Smithy  11  M.  &  W.  488.  In  this  case  the  Judge  t-^^o^ 
thought  the  condition  had  been  fulfilled;  and  we  are  of  the  same  ^ 
opinion. 

It  was  further  objected,  that  the  question,  whether  Elizabeth  Stevens 
was  a  member  of  the  family,  was  in  fact  the  issue  for  the  jury,  as  she 
was  not  contended  to  be  so  unless  she  was  legitimate ;  and,  if  she  was 
decided  to  be  legitimate,  her  declarations  to  prove  her  legitimacy  were  ^ 
superfluous.  The  answer  is,  that  neither  the  admissibility  nor  the  effect 
of  the  evidence  is  altered  by  the  accident  that  the  fact  which  is  for  the 
Jadge  as  a  condition  precedent  is  the  same  fact  which  is  for  the  jury  in 
the  issue. 

It  was  further  objected  that' the  evidence  of  the  declaration  of  the 
delivery  of  the  marriage  certificate  to  Elizabeth  Stevens  by  her  mother 
ought  not  to  have  been  received.  But  the  handing  down  of  pedigree 
papers  b  a  fact  which  may  be  proved  by  declaration,  according  to  the 
class  of  cases  where  family  pedigrees  have  been  held  admissible  by  rea- 
son of  their  being  handed  down  from  past  generations.  But  this  decla- 
ration appears  to  us  to  be  no  more  than  the  act  done,  the  handing  her 
marriage  certificate  from  her  own  keeping  to  that  of  her  daughter. 

We  must  DOW  consider  the  objections  to  this  copy  of  certificate.  It 
IVES  signed  with  the  name  of  the  person  who  appeared  in  the  registej  of 
a  parish  at  Bristol  as  the  officiating  curate  in  1761.  The  clerk  who 
produced  it  said  he  had  seen  the  same  signature  at  several  places  in  the 
original  register ;  and  he  believed  it  to  be  the  same  from  the  knowledge 
BO  acquired  of  that  clergyman's  writing.  But  there  was  no  witness  to 
speak  to  his  death,  *or  to  show  when  he  died;  nor  was  any  r-i^Qoc 
search  made  for  witnesses  who  might  have  seen  him  write,  and  ^ 
would  have  been  able  to  form  an  opinion  whether  the  writing  was  his. 
We  are  of  opinion  that  quite  enough  was  done.  He  must  have  been  at 
least  twenty-three,  fourscore  years  ago:  it  was  not  surmised  that  he 
was  a  kinsman  of  the  parties,  or  in  any  way  known  to  them.  To  seek 
about  for  all  persons  bearing  his  name,  in  order  to  identify  the  individual 
and  speak  to  his  character  of  writing  at  that  great  distance  of  time, 
would  have  been  a  useless  waste  of  labour.  As  curate  of  the  parish,  he 
was  the  proper  officer  to  give  out  such  a  document :  and  the  proof  of 
his  writing,  as  such,  was  the  same  as  that  r^eceived  in  respect  to  entries 
by  corporate  officers,  stewards,  4c. 

The  last  disputed  piece  of  evidence  was  a  deed  to  which  Elizabeth 
Stevens,  then  Davies,  was  a  party,  under  the  description  of  daughter 
and  heiress' of  John  Davies ;  and  one  Evan  John,  an  undoubted  relation, 
was  also  a  party.    Evan  John  was  the  tenant  for  life  of  the  property  in 


325  MUSGRAVE  V.  EHMERSOK.    H.  V.  1847. 

qnestion :  and  she  joined  with  him  in  conyeying  it  to  those  nnder  whom 
the  defendants  claimed  to  hold.     Here  was  the  declaration,  therefore, 
both  of  Elizabeth  Davies  and  of  Evan  John.     It  was  objected  to  on 
account  of  the  interest  they  had  in  making  out  things  to  be  as  there 
represented ;  and  at  least  this  intention  of  disposing  of  the  property  was 
said  to  be  equivalent  to  a  lis  mota.     But  we  think  that  this  objection 
also  fails.     No  dispute  existed :  but  the  parties  did  what  they  had  a 
right  to  do,  if  members  of  the  family.    Almost  every  declaraUon  of 
relationship  is  accompanied  with  some  feeling  of  interest,  which  will  often 
cast  suspicion  on  the  declarations,  but  has  never  been  held  to  render 
N  them  inadmissible. 
^QOf*-i       *One  remark  is  alone  required.     The  case  of  Doe  dem.  Bam- 
•^  ford  y.  BartoUy  2  Moo*.  &  Bob.  28,  which  was  the  most  relied  on 
for  the  plaintiff,  is  wholly  foreign  to  the  present.    But,  in  the  course 
of  it,  my  brother  Patteson  properly  said  that  the  Courts  are  not  dis- 
posed to  extend  this  privilege  of  profing  facts  by  declarations.    We 
agree.     And,  because  on  the  trial  of  this  cause  it  was  not  extended 
beyond  the  principles  that  have  often  been  approved  and  acted  on,  the 
rule  nisi  for  a  new  trial  must  be  discharged.  Bule  discharged. 
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^  cognisance  in  replevin  acknowledged  the  taking  as  for  a  distress  for  arrears  of  a  fee  firm 
rent,  alleging  that  B.  **  was  seised,  as  of  fee  and  right,  of  and  in  a  certain  annual  fee  ftrm 
rent,  of  1/.  9«.  3<l.,  pajrable  for  and  in  respect  of,  and  issuing  and  payable  oat  of,"  the 
locus  in  quo.  Title  was  then  traced  from  B. ;  and  it  was  alleged,  that  the  rent  "had  been 
duly  answered  and  paid  for  the  space  of  three  years  within  the  space  of  twenty  yean  next 
before  the  fhrst  day  of  the  session  of  Parliament  beginning  and  holden  at  Westminster  ths 
23d  day  of  January,  1727,  in  the  1st  year  of  the  reign  of  the  late  King  George  the  Second, 
and  from  thence  continued  by  several  prorogations  to  the  21st  January,  1731,  being  the  4th 
session  of  that  parliament.*' 

Meld  sufficient,  after  verdict,  under  stat.  4  G.  2,  c.  28,  s.  5,  though  neither  the  origin  nor  nature 
of  the  fee  farm  rent  was  further  shown. 

Issues  being  joined  upon  pleas  traversing  the  original  seisin  of  the  rent,  and  the  payment  fcr 
the  three  years,  books  were  put  in,  which  the  present  receiver,  who,  as  such,  had  custody 
of  the  rentals  and  title  deeds,  produced  from  his  own  custody.  These  books  contained  rent 
rolls  for  many  years,  with  entries  of  sums  received  in  respect  of  the  several  rents  therein 
contained,  and  among  others  the  rent  in  question.  The  books  were  not  signed.  He  also 
produced  a  paper  from  the  same  place,  signed  by  E.  R.,  deceased,  wherein  E.  R.  debited  him- 
self with  the  receipt  of  an  aggregate  rental  (not  stating  the  items)  of  between  7001.  and  800(., 
corresponding  almost  ezat^ly  with  the  aggregate  of  the  rentals  in  the  books. 

Hddf  that  the  account  and  books  might  be  connected,  as  an  entry  by  a  deceased  person 
charging  himself,  and  were  evVdence  for  the  jury  of  the  pa]rment  of  the  rent  in  question. 

Under  stat.  4  G.  2,  c.  28,  s.  5,  it  is  sufficient  that  the  rent  has  been  paid  for  three  years  seTerally 
complete  within  the  twenty  years  before  the  first  day  of  the  session  of  psrliament  mentioned 
in  that  clause,  though  such  three  years  be  not  consecutive. 

Replevin,  for  taking,  on  17th  June,  1842,  in  the  township  of  Dal- 
ton,  in  the  parish  of  Kirkbj  Ravensworth,  Yorkshire,  a  dwelling  hoosa 
*S2'n  ^^^^^  called  *Dalton  Mill,  the  goods  and  chattels,,  to  wit,  ono 
J  dock,  &c.,  of  plaintiff,  and  unjustly  detaining,  &c. 
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Cognisance  by  defendant  as  bailiff  of  the  Rigbt  Honourable  John  Earl 

Brownlow,  the  Right  Honourable  Edward  Herbert  Earl  Powia  and  Wil- 

braham  Egerton,  Esquire :  That  John  William,  Earl  of  Bridgewater, 

Binoe  deceased,  '*  long  before  and  at  the  time  of  his  death,  was  seised,  as 

of  fee  and  right,  of  and  in  a  certain  annual  fee  farm  rent  of  IL  9ir.  M,y 

payable  for  and  in  respect  of,  and  issuing  and  payable  out  of,  the  said 

dwelling  house  in  which,  &;c."     The  cognisance  then  alleged  a  devise  by 

the  Earl  of  Bridgewater  of  the  fee  farm  rent  unto,  and  to  the  use  of,  th^ 

said  Earl  Broimlow,  the  said  Earl  Powis,  and  one  Sir  Charles  Long, 

sioee  deceased,  their  heirs  and  assigns  for  oyer:  That  the  said  Earl  of 

Bridgewater  afterwards,  to  wit,  21st  October,  1823,  died  seised  of  the 

fee  farm  rent,  without  altering  his  will  as  to  the  devise  thereof.     That 

afterwards,  and  before  the  time  when,  &c.,  to  wit,  18th  January,  1888, 

Sir  C.  Long  died.     That  afterwards,  and  before  the  time  when,  &c.,  to 

wit,  on  27th  and  29th  June,  1840,  respectively,  by  lease  and  release 

(profert).  Earl  Brownlow  and  Earl  Powis  conveyed  the  fee  farm  rent  to 

George  Atty  and  his  heirs,  habendum  to  G.  A.  and  his  heirs  to  the  use 

of  the  said  Earl  Brownlow,  Earl  Powis  and  Wilbraham  Egerton,  their 

Iieirs  and  assigns  for  ever.    By  virtue  of  which,  &c.,  before  the  time 

when,  &c..  Earl  B.,  Earl  P.  and  W.  E.  ^*  became  and  were,  and  from^ 

thence  hitherto  have  been,  and  still  are,  seised  and  entitled  of  and  in  the 

said  fee  farm  rent ;  which  said  rent  had  been  duly  answered  and  paid 

for  the  space  of  three  years  within  the  space  of  twenty  years  next  before 

the  first  day  of  the  session  of  Parliament  beginning  and  holden  at 

^Westminster  the  23d  day  of  January,  1727,  in  the  1st  year  of   r^toog 

the  reign  of  the  late  King  George  the  Second,  and  from  thence 

continued  by  several  prorogations  'to  the  21st  of  January,  1731,  being 

the  4th  session  of  that  parliament."     And,  whilst  the  said  John  Earl 

Brownlow,  E.  H.  Earl  P.  and  W.  E.  were  '^  so  seised  and  entitled  to  the 

Baid  fee  farm  rent  as  aforesaid,"  a  large  sum,  &c.,  to  wit,  6/.  19«.  Td.^ 

''for  arrears  of  the  said  fee  farm  rent,  became  due,  in  arrear  and  unpaid 

to"  the  said  Earl  Brownlow,  Earl  P.  and  W.  E.,  and  from  thence,  until 

and  at  the  said  time  when,  &c.,  was  in  arrear,  kc. ;  and  defendant,  as 

hailiff  (as  before),  acknowledged  the  taking  for  a  distress  for  the  arrears, 

vhich  still  remain  due,  &c.,  to  Earl  Brownlow,  Earl  P.  and  W.  E.   Yeri- 

fication. 

Pleas  in  bar.  1.  That  the  said  Earl  of  Bridgewater  ^^  was  not  seised 
of  the  said  annual  fee  farm  rent,  in  the  said  cognisance  mentioned,  in 
manner  and  form  as  therein  is  alleged :"  conclusion  to  the  country. 
Issue  thereon* 
2  and  3.  Other  traverses  of  fact  Issues  thereon. 
4.  *'  That  the  said  rent  had  not  been  duly  answered  or  paid  for  the 
ipace  of  three  years  within  the  space  of  twenty  years  next  before  the  first 
day  of  the  session  of  Parliament  in  the  said  cognisance  mentioned,  in 

k2 


328  MusGRAYE  V.  EioffEiisoN.   H.  V.  1847. 

manner  and  form  as  therein  is  alleged :"  eonclnsion  to  the  comitry. 
Issne  thereon. 

5.  A  plea,  with  a  yerification.    Replication  trayeraing  the  fact.   iBsue 
thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Yorkshire  Summer  assizes, 
1844,  the  defendant,  in  support  of  the  issues  on  the  first  and  fourth 
pleas,  called  a  witness  named  Bayson,  the  present  receiyer.  Bayson 
4,000-1  produced  ^certain  books,  containing  the  amounts  of  the  rents  of 
the  different  parcels  of  the  property  of  which  the  present  rent 
was  alleged  to  be  parcel ;  and,  among  other  parcels,  there  appeared  entries 
of  a  rent  of  IL  9«.  Sd.,  sometimes  for  ^^  Dalton"  and  sometimes  for 
**  Dalton  Mill."  There  were  entries  of  this  sort  for  suceessiye  years, 
each  containing  a  column,  stating  the  amounts  of  rents  respectiyely  dae 
for  the  seyeral  parcels,  and  another  column  containing  the  sums  stated  to 
be  received  in  respect  of  the  same  severally.  These  books,  howeyer, 
were  not  signed.  The  first  which  was  tendered  showed  the  receipt  of  a 
whole  year's  rent  at  Lady-day  1717.  On  the  cover  of  this  book  was 
written  ^^  Fee  farm  rents  received  for  the  Honorable  William  Henry  and 
Charles  Egerton,  Esquires,  at  Michaelmas  1716,  and  Lady-day  1717, 
accounted  for  September  the  11, 1717."  The  second  which  was  tendered 
showed  a  receipt  of  a  whole  year's  rent  on  Lady-day  1718,  and  of  half 
a  year's  rent  at  Michaelmas  1718.  On  the  cover  of  this  book  was 
written  "  Fee  farms  received  for  the  Honorable  William,  Henry  and 
Charles  Egertons,  the  three  younger  sons  of  y*  Lady  Jane,  Countess 
Dowager  of  Bridgewater,  Michaelmas  1717,  Lady-day  1718,  and 
Michaelmas  1718."  Bayson  stated  that  these  books  were  in  his  custody 
as  receiver.  The  plaintiff's  counsel  objected  that  they  were  not  admissi* 
ble  in  evidence,  inasmuch  as  no  party  appeared  to  charge  himself  thereby: 
and  the  Lord  Chief  Baron  rejected  the  evidence.  Bayson  then  produced 
a  written  paper,  which  he  said  that  he  had  taken  from  the  same  box  in 
which  the  books  were  kept.  It  was  headed  ^*  Edward  Bawsthom,  acco', 
debtor  to  the  Honour^'*  CoUonell  William  Egerton,  and  also  to  the 
*SS01  B^^^^^  Doctor  Henry  Egerton  and  Charles  "^Egerton  Esq.,  for 
"^  the  estate  of  fee  farms  within  the  county  of  Yorke."  It  was 
signed  '^E.  Bawsthom."  Bawsthom,  in  this  paper,  debited  himself 
with  the  receipt  of  four  half  years'  rents  due  Michaelmas  1717,  Lady* 
day  1718,  Michaelmas  1718,  and  Lady-day  1719.  The  parcels  were 
not  stated,  but  only  the  aggregates,  amounting  to  between  7002.  and 
8007.  per  annum.  Bayson  stated  that  he  had  compared  these  aggregates 
with  the  aggregates  in  the  books  first  mentioned,  and  that  they  corres- 
ponded almost  exactly.  The  defendant's  counsel  then  proposed  to  pot 
in  this  account  and  the  books,  as  documents  connected  with  one  another: 
the  plaintiff's  counsel  objected ;  but  the  Lord  Chief  Baron  said  that  he 
thought  they  constituted  evidence  to  go  to  the  jury,  and  received  them* 
Proof  was  given,  by  similar  evidence  (except  that  there  was  no  indorse- 
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ment  on  the  cover  of  the  book),  of  the  receipt  by  Bawsthorn  of  three 
balf  years'  rents  at  Lady-day  1726,  Michaelmas  1726,  and  Lady-daj 
1727. 

The  plaintiff's  counsel  then  objected  that  there  was  no  payment  showa 
for  three  coBsectttive  years  before  the  21st  of  January,  1781.  The  Lord 
Chief  Baron  overruled  the  objection :  and  the  defendant  had  a  verdict 
on  all  the  issues; 

In  Michaelmas  term,  1844,  Bliss  obtained  a  rule  nisi  for  a  new  trial 
oin  the  grounds  of  improper  reception  of  evidence,  and  of  misdirection ; 
and  also  for  arresting  the  judgment,(a)  on  the  ground  that  the  cognisance 
did  not  show  the  origin  of,  and  title  to,  the  fee  farm  rent. 

In  Michaelmas  term,  1845,(6) 

*  Watson  and  Jlngh  Hill  showed  cause.  As  to  the  motion  in  p^^Qi 
arrest  of  judgment :  If  the  rent  existed  before  the  statute  of  quia  '- 
emptores  (18  Ed.  1,  c.  1),  the  distress  is  lawful :  if  it  originated  laieri 
the  distress  is  given  by  stat.  4  G.  2,  c.  28,  s.  5,  which  enacts :  *^  That 
from  and  after  the  24th  day  of  June,  1781,  all  and  every  person  or  per*. 
sons,  bodies  politic  and  corporate,  shall  and  may  have  the  like  remedjr 
by  distress,  and  by  impounding  and  selling  the  same,  in  cases  of  reat- 
seek,  rents  of  assise  and  chief  rents,  which  have  been  duly  answered  ot 
paid  for  the  space  of  three  years,  within  the  space  of  twenty  years  before 
the  first  day  of  this  present  session  of  parliament,(c)  or  shall  be  here- 
after created,  as  in  case  of  rent  reserved  upon  lease."  The  cognisanee 
shows  such  a  rent.  It  is  contended  that  the  origin  of  the  rent  should  bo 
shown,  whether  by  grant  or  prescription.  But  this  is  true  only  of 
estates  less  than  fee:  here  a  seisin  in  fee  is  alleged.  It  would  be  ofbei 
impossible,  in  the  case  of  an  ancient  rent,  to  show  the  origin.  This  if 
the  form  adopted  in  8  Wentw.  PL  119.  The  essential  defence  is  raised 
hj  showing  a  fee  farm  rent  within  the  words  of  the  statute;  Bradfnurjf 
T.  Wright,  2  Doug.  624.  At  the  utmost,  this  objection  could  be  good 
only  on  special  demurrer :  here  it  is  after  verdict ;  and  it  is  enough  that 
a  good  title  in  substance  is  alleged,  though  not  with  strict  particularity* 

Seeondly,  the  evidence  was  properly  admitted.  The  signed  accounts 
corresponded  in  amount(d)  with  the  books  containing  the  detailed  rental 
nearly  enough  to  entitle  the  Judge  to  submit  the  two  together  as  evi« 
dence  of  the  existence  and  payment  of  the  rents,  as  detailed  in 
*the  books.  The  documents  come  from  the  proper  custody ;  and  r^ooo 
the  books  were  entitled  to  the  same  consideration  as  the  counter-  ^ 
psrt  of  the  lease  which,  in  Doe  dem.  The  Earl  of  JEgremant  v.  FulmaUj 
3  Q.  B.  622,  was  held  admissible  because  it  came  from  the  muniment 

(«)  Sec  post,  p.  333,  note  (e), 

^)  Noveinber  26tb.    Before  Lord  Dikmak,  C.  J.,  Williaxs  and  Wwhtmiit,  Jf. 

(0  ianoary  2Ut,  1731. 

(0  It  was  also  soggeated  that  the  acooanta  and  books  (which  were  abown  to  the  court  tm 
tUs  ar^ment)  were  in  the  tame  handwriting ;  but  SOmb  said  that  thia  had  not  been  pointed 
•tttttthetnaL 
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room  of  the  aHeged  lessor.  Books  appearing  to  be  receivers*  books  and 
to  contain  acknowledgments  of  tbe  receipt  of  moneys  by  such  receiyera, 
since  deceased,  are  admissible ;  Doe  dem.  Webber  y.  Lord  Q-ecrge  Thynne^ 
10  East,  206. 

Lastly,  it  was  not  necessary  to  show,  under  stat.  4  G.  2,  c.  28,  s.  5, 
payment  of  the  rent  for  three  consecutive  years.  Payment  for  a  con- 
tinous  portion  of  two  years  was  shown,  and  also  payment  for  a  continu- 
ous portion  of  one  year  and  a  half,  all  within  the  twenty  statutable 
years.  It  will  be  argued  that,  as  the  words  *^  space  of  twenty  years" 
necessarily  signify  a  continuous  space,  so  must  the  words  "space  of 
three  years."  But  the  Court  will  not,  by  such  an  implication,  restrain 
the  effect  of  a  remedial  statute,  which  ought  to  be  construed  liberally. 
Besides,  the  words  "within  the  space"  necessarily  imply  continuous 
time :  but  that  is  not  so  as  to  the  words  ^'for  the  space." 

Bli$9y  contri.  First,  the  cognisance  ought  to  have  shown  how  the 
rent  originated.  Stat.  4  6.  2,  c.  28,  gives  the  distress,  but  not  this 
form  of  cognisance.  A  fee  farm  rent  is  a  rent  issuing  out  of  an  estate 
in  fee,  and  bearing,  at  its  origin,  a  given  proportion  to  the  value  of  the 
land.  The  authorities  on  this  point  are  collected  in  Bradbury  v.  Wright^ 
2  Doug.  624,  627,  note  [1].  It  must  be  either  a  rentcharge,  a  rentseck 
*S331  ^^  ^  rent-service.  It  cannot  be  a  rent-service  '^'unless  it  existed 
^  before  the  statute  of  quia  emptores ;  and,  if  this  be  not  shown, 
no  intendment  can  be  made  that  the  fact  is  so.  And  there  can  be  no 
rentcharge  or  rentseck  without  a  grant  by  deed  from  the  lord  or  tenant 
of  the  land.  Before  stat.  11  G.  2,  c.  19,  s.  22,  it  was  necessary,  in  all 
avowries  and  cognbances  for  rent  arrear,  to  show  how  the  rent  origina- 
ted, and  the  title  of  the  distrainor ;  SUly  v.  Dally y  1  Ld.  Raym.  331,  is 
an  instance :  but  that  statute  applies  only  to  rent  service,  and  not  to  s 
rentcharge  or  rentseck ;  Bulpit  v.  Clarke^  1  New  Rep.  56 ;  where  the 
objection  arose  on  general  demurrer.  The  objection  is,  not  that  the 
title  is  insufficiently  set  forth,  but  that  no  title  appears ;  and  this  is  fatal 
afler  verdict.(a)  The  allegation  of  a  seisin  in  fee  of  the  rent  shows  no 
title :  it  merely  asserts  a  payment  of  some  part  of  the  rent ;  and  the 
allegation  of  payment  for  three  years  of  course  shows  as  little.  The 
allegation  of  seisin  of  the  rent  seems  to  have  been  introduced  by  stat 
82  H.  8,  c.  2,  in  addition  to  the  allegation  that  showed  the  commence- 
ment of  and  title  to  the  rent  and  was  traversable  :  BeviVe  Ca^e^  4  Rep. 
6  a,  7  a,  8  a.  Title  and  seisin  are  both  necessary  to  give  authority  to 
distrain.  All  the  precedents  in  the  reports  and  entries  aver  both  title 
and  seisin.  In  Bradbury  v.  Wrtghty  2  Doug.  624,  the  origin  of  and 
title  to  the  rent,  as  well  as  the  seisin  of  it,  were  shown  in  the  cognisance. 

(a)  Bliss  also  urged  that  he  had  objected,  at  the  trial,  to  the  want  of  proof  as  to  the  natvf 
of-  the  rent ;  and  that  the  objection  had  been  overruled  on  the  ground  that  the  cognisance  oon- 
tained  no  allegation  aa  to  ihia.  He  contended,  therefore,  that,  if  the  objection  came  too  late  ato 
verdict,  he  waa  entitled  to  a  new  triaL    Aa  to  thia,  the  Court  expreaaed  no  opinion. 
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I      II  18  no  answer  to  thia  objection,  at  law,  to  say  that  the  '^'origin  r^ooA 
of  ancient  rents  often  cannot  be  ascertained :  the  relief  is  in  equity ; 
Duke  of  Bridgewater  ▼.  JEdtcardij  6  Bro.  P.  G.  868,  which  shows  the 
TftCdity  of  the  legal  objection* 

Next,  as  to  the  evidence.  It  is  essential,  as  conceded,  to  the  admis- 
sibility of  the  books  containing  the  details  of  the  rents  that  they  should 
be  connected  with  the  signed  receipt.  Now  the  only  connection  suggested 
is  that  the  gross  sums  in  the  latter  do  not  much  differ  from  the  aggre-' 
gites  of  the  seyeral  items  in  the  former.  No  case  has  gone  so  far  as  to 
wirrant  the  connection  of  documents  on  so  slight  a  ground :  even  if  the 
coincidence  were  exact,  it  would  be  iasufficient  for  this,  purpose.  In 
Baron  De  Rutzen  y.  JVirr,  4  A.  &  E.  68,  the  accounts  of  a  person  who 
professed  to  be  a  clerk  to  a  steward  were  rejected,  because  he  did  not 
sppear  to  have  been  clerk  except  by  the  account  itself,  though  they  were 
aerely  receipts  to  a  rental,  and  other  payments  of  the  same  rent  had 
been  properly  proved.  In  Stead  v.  Heatan,  4  T.  B.  669,  and  Eigham 
T.  Ridgfcayy  10  East,  109,  entries  were  received  as  connected  with  other 
eotries  in  which  parties  charged  themselves:  but  in  those  cases  the 
reference  from  one  writing  to  the  other  was  express.  The  identity  of* 
aunes  in  the  indorsement  and  headings  stops  far  short  of  that.  [Lord 
DsNiiAK,  C.  J.  I  think  there  is  not  much  in  the  indorsement.]  It  is 
trae  that  here  both  documents  came  from  the  same  custody :  but  that  is 
not  the  custody  of  a  party  charging  himself.  For  aught  that  appears, 
these  books  containing  the  details  of  the  rents  may  have  been  made  by 
the  persons  who  claimed  the  right*  [^Th$  Court  intimated  that  the  evi* 
dence  was  unobjectionable.] 

^Lastly,  the  word  *' space,"  occurring  twice  so  closely  in  stat.  r^ooK 
4  6.  2,  c.  28,  must  have  a  uniform  interpretation :  and  it  is  con-  '' 
ceded  that  ^*  the  space  of  twenty  years"  means  continuous  time.     If  the 
meaning  had  been  otherwise,  the  expression  would  have  been  "  three 
times  jearly  answered,"  or  words  to  the  same  effect.     Cur.  adv.  vult. 

Lord  Dbnman,  G.  J.,  in  this  vacation  (February  8th),  delivered  the* 
judgment  of  the  Court.  After  stating  the  nature  of  the  action,  and  the 
material  pleadings,  his  Lordship  said : 

Upon  the  trial,  a  verdict  was  found  generally  for  the  defendant ;  and 
a  new  trial  was  moved  for  upon  two  grounds :  First :  The  improper  re* 
ception  of  certain  accounts  in  evidence ;  and  secondly :  That  there  was 
no  evidence  that  the  rent  had  been  paid  for  the  space  of  three  years 
continuouilif  within  the  space  of  twenty  years  before  the  2Sd  of 
January,  1727. 

The  first  objection  was  disposed  of  upon  the  argument,  as  we  were 
dearly  of  opinion  that  the  accounts  were  properly  admitted. 

With  respect  to  the  second  objection,  the  evidence  was  that  the  rent 
had  been  paid  during  the  years  1716,  1717,  and  part  of  1718,  and 
afterwards  during  1726,  and  to  Lady-day,  1727,  making  in  the  whole  a 
VOL.  X.— 26 
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apace  of  four  7ear8,(a)  but  not  continuoiislj.  The  question  was,  if  thitf 
waa  Bufficient  to  satisfy  the  words  of  the  statute  4  G.  2,  c.  28,  s.  5. 
And  we  think  that  it  is.  Hie  statute  sajs  that  every  person  shall  haTO 
the  like  remedy  by  distress  in  cases  of  chief  rents  ^*  which  have  been 
*3361  *^^^7  ARBwered  or  paid  for  the  space  of  three  years,  within  the 
•^  space  of  twenty  years  before  the  first  day  of"  the  then  session 
of  parliament.  No  case  was  cited  in  support  of  the  position  that  the 
three  years'  mentioned  in  the  statute  must  be  continuous ;  nor  are  we 
aware  of  any  in  which  it  has  been  so  considered ;  nor  do  either  the  words 
or  the  spirit  of  the  statute  require  such  a  construction.  It  appears  to  m 
sufficient  if  for  the  space  of  thretuchole  years  within  twenty  years  before 
the  passing  of  the  act,  the  rent  waa  paid,  though  those  years  xoxj 
not  be  consecutive. 

An  objection  was  also  taken  to  the  avowry,  in  arrest  of  judgment, 
that  it  was  bad  after  verdict,  aa  it  ought  to  have  shown  the  origin  of  the 
rent,  and  not  have  commenced  with  an  allegation  of  a  seisin  in  fee  of  the 
rentcharge ;  and  that  no  right  to  distrain  was  shown  upon  the  face  of 
it.  Several  cases  were  cited  in  support  of  the  first  ground  of  objection, 
and  particularly  the  case  of  BtdpU  v.  Clarke^  1  New  Rep.  56.  Bat, 
without  giving  any  opinion  a^  to  what  our  judgment  would  have  been 
had  this  question  arisen  upon  demurrer,  it  appears  to  us  that  it  is  too 
late  to  take  the  objection  now,  it  being  at  most  a  defective  statement  of 
title,  which  is  cured  by  verdict.  There  is  no  legal  objection  to  the  alle* 
gation  of  seisin  in  fee  of  a  fee  farm  rent :  and  it  is  the  usual  mode  of 
describing  such  an  interest  in  the  rent  in  pleading,  as  in  Bradbury  t. 
Wright^  2  Doug.  624.  With  respect  to  the  right  to  distrain,  it  was 
decided,  in  the  case  of  Bradbury  v.  Wrightj  already  cited,  that  a  fee 
farm  rent  may  be  distrained  for  under  stat.  4  6.  2,  a  28,  provided  the 
*8S71  ^^^'^  ^  brought  within  the  fifth  section,  as  it  is  in  the  present 
^  case. 

We  are  therefore  of  opinion  that  the  nresent  rule  must  be  discharged 
generally.  Bule  discharged. 

(a)  See  ante,  pp.  329,  330. 


GOSLING  V.  VELEY  and  Another. 

(Decided,  February  8th.) 
Beported,  7  Q.  B.  406. 
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WILLIAMS,  Assignee  of  BROWN,  an  Insolvent  Debtor,  v.  CHAM- 
BERS.   Feb.  25. 

The  iMiignee  of  an  iomlTent  debtor  cannot  recover  in  respect  of  work  and  labour  performed  by 
tbe  inwWent,  and  neceaaary  for  hia  maintenance,  after  the  making  of  the  vesting  order  (atnif 
'         1  &  2  Vict,  c  110,  a.  37i,  and  before  the  inaolvent*8  discharge. 

Though  it  appear  that  the  defendant  had  not  paid  the  insolvent  before  the  assignee  interfered. 

Assumpsit  by  the  assignee  of  the  debts,  estate,  and  effects  of  Frede- 
rick Lewis  Brown,  heretofore  an  insolvent  debtor,  according  to  the 
statates,  &c.  The  first  count  of  the  declaration,  alleged  that  defendant, 
after  the  making  of  a  certain  order  by  the  Court  for  the  relief  of  Insol- 
vent Debtors  in  England,  for  vesting  the  estate  and  effects  of  the  said 
F.  L.  Brown,  according  to  the  form  of  the  statute,  &c.,  '^  and  after  the 
estate  and  effects  of  the  said  F.  L.  Brown  became  vested  in  the  plaintiff 
as  such  assignee  as  aforesaid,  and  before  the  final  discharge  of  the  said 
F.  L.  Brown  in  pursuance  of  the  said  statute,  to  wit,"  1st  June,  1845, 
^^was  indebted  to  the  plaintiff,  as  such  assignee  as  aforesaid,  in  the  sum 
of  131/.  14«.,  for  the  work  and  labour,  care,  diligence,  journeys,  and 
attradances  of  the  said  F.  L.  Brown  by  him,  before  his  said  discharge! 
done,  performed,  and  bestowed  as  the  ^agent  of  and  for  the  r^ooQ 
defendant,  at  his  request,  and  for  certain  commission  and  reward, 
dae  and  of  right  payable  from  the  defendant  in  respect  thereof."  Pro- 
inise  to  plaintiff,  as  such  assignee,  to  pay.  Breach,  nonpayment,  to  the 
damage  of  plaintiff  as  such  assignee. 

Plea  (3)  to  Ist  count.  "  That  the  said  work  and  labour,  care,  dili- 
gence, journeys,  and  attendances  of  the  said  F.  L.  Brown,  by  him  done, 
performed,  and  bestowed,  as  the  agent  of  and  for  the  defendant,  as  in 
the  said  first  count  mentioned,  were,  and  every  part  of  the  same  was, 
merely  the  personal  labour  of  the  said  F.  L.  Brown  in  this  behalf  done, 
performed,  and  bestowed  respectively,  after  the  making  of  the  said  order 
by  the  said  Court  for  vesting  the  estate  and  effects  of  the  said  F.  L. 
Brown,  and  were,  and  every  part  of  the  same  was,  then  done,  performed, 
and  bestowed,  in  and  for  the  necessary  present  maintenance,  support, 
and  livelihood  of  the  said  F.  L.  Brown  and  his  family ;  and  that  the 
moneys,  commission  and  reward,  due  and  payable  from  defendant  in 
respect  of  the  said  work  and  labour,  care,  diligence,  journeys,  and  attend- 
ances of  the  said  F.  L.  Brown  were  not  more  than  sufficient  for  the  said 
necessary  maintenance,  support,  and  livelihood  of  the  said  F.  L.  Brown 
and  his  family."  ^'  That,  before  the  commencement  of  this  suit,  and 
before  the  plaintiff,  as  such  assignee  as  aforesaid,  had  at  all  intervened 
and  interfered  in  that  behalf,  or  had  made  any  claim  or  demand  what- 
soever npon  or  from  the  defendant  in  respect  of  the  said  moneys,  com- 
mission,  and  reward,  due  from  the  defendant  in  respect  of  the  said  work 
and  labour,  4c.,  "  of  the  said  F,  L.  Brown,  or  any  part  of  the  same,  to 
^it,'*  Ist  June,  1845,  ''  defendant  paid  to  the  said  F.  L.  Brown  all  the 
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*S891  ^^^  moneys  so  due  for  the  said  work  and  labour/'  &c.,  ''of  *tlie 
said  F,  L.  Brown,  and  for  the  said  commission,"  &c.     Veri- 
fication. 

Replication.  That  defendant  did  not,  before  plaintiff  as  such  assignee 
had  at  all  intervened  or  interfered  in  that  behalf  or  had  made  any 
claim  or  demand  whatsoever  upon  or  from  defendant  in  respect  of  the 
said  moneys,  commission  and  reward  due  from  defendant  in  respect  of 
the  said  work,  &c.,  of  F.  L.  Brown,  or  any  part  of  the  same,  pay  to  F. 
L.  Brown  all  or  any  of  the  said  moneys  so  due  for  the  said  work,  &e., 
of  F.  L.  Brown,  and  for  the  said  commission,  &c.,  due  and  payable  in 
respect  of  the  same,  in  manner,  &c.     Conclusion  to  the  country. 

General  demurrer.     Joinder. 

The  ca8e;was  argued  in  last  term.(a) 

Cowling^  for  the  defendant.  The  fact  traversed  is  immaterial  to  the 
defence.  Stat.  1  &  2  Vict.  c.  110,  s.  87,  enacts  that  the  vesting  order 
shall  *'  vest  all  the  real  and  personal  estate  and  effects  of  such  prisoner, 
and  all  such  future  real  and  personal  estate  and  effects  as  aforesaid,  of 
every  nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid,  in 
the  said  provisional  assignee."  ^^  Such  debts  as  aforesaid"  are  "  all  debts 
due  or  growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her  before 
such  discharge  as  aforesaid."  This  enactment  only  makes  the  case 
similar  to  that  of  an  uncertificated  bankrupt  under  stat.  6  6. 4,  c  16, 
8.  68,  where  the  words  are  to  the  like  effect,  ^*  all  debts  due  or  to  be  doe 
to  the  bankrupt  wheresoever  the  same  may  be  found  or  known."  And 
this  last  enactment  did  not  alter  the  old  law,  under  which  it  was  decided 
that  an  uncertificated  bankrupt  might  maintain  assumpsit  for  work  and 
*^i(\l  '^^^^^  j>erformed,  *after  the  assignment,  for  the  necessary  main- 
^  tenance  of  himself  and  his  family ;  ChippendaU  v.  TovdiMoi^ 
4  Doug.  818.  According  to  Mr.  East's  note  of  that  case,  7  East,  57, 
note  {g\  Buller,  J.,  there  said :  '^  the  bankrupt  had  an  undoubted  rigbt 
to  sue  for  the  profits  of  his  labour ;  but  supposing  a  person  in  his  situa- 
tion should  gain  a  large  sum  of  money  or  considerable  effects,  then  snch 
money  and  effects  would  undoubtedly  be  liable  to  his  assignees."  In  1 
Cooke's  Bankrupt  Laws,  p.  481,  where  the  case  is  also  given.  Lord  Mans- 
field is  reported  as  saying :  "  The  assignees  cannot  let  out  the  bank- 
rupt ;  they  cannot  contract  for  his  labour."  In  Silk  v.  Osborne^  1  Esp. 
K.  P.  G.  140,  this  doctrine  was  recognised,  and  extended  to  materials 
found  by  the  bankrupt  in  the  course  of  such  work  and  labour.  In 
ffe^se  V.  Stevensan^t  8  B.  &  P.  565,  578,  Lord  Alvanlbt,  delivering  the 
judgment  of  the  Court  of  Common  Pleas,  recognised  the  same  limita- 
tion of  the  right  of  the  assignees.  He  says :  '^  Can  there  be  any  doubt, 
that  if  a  bankrupt  acquire  a  large  sum  of  money,  and  lay  it  out  in  land, 
that  the  assignees  may  claim  it  ?     They  cannot  indeed  take  the  profits 

(a)  January  26tb,  1S47.    Before  Lord  Dshmah,  C.  J.,  Pattsson,  Couridqi  and  Wkbt- 
lux,  Ja. 
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of  bis  daHj  labour.  He  must  li?e/'  In  Ex  parte  WaUen,  2  Mont.  D. 
k  De  Gr.  685,  it  was  held  that  a  bankrupt  was  not  bound  to  account  to 
Us  assignees  for  money  received  since  the  bankruptcy  for  surveying  and 
Tahung  tithes,  on  the  ground  that  this  was  the  fruit  of  his  personal 
labour.  In  Cole9  ▼.  Bamno^  4  Taun.  754,  the  Court  of  Common  Pleas 
went  still  farther,  and  held  that  an  uncertificated  bankrupt  might  recover 
flrom  his  own  assignees  for  work  and  labour  performed  by  him  for  the  benefit 
of  the  estate,  evidence  being  given  of  their  having  so  employed  him,  and 
^made  payments  to  him  from  time  to  time  in  respect  of  such  em-  p^Qj^^ 
ployment.  In  SerbeH  v.  SayeTj  6  Q,  B.  966,  since  stat.  6  G.  4,  ^  ^^ 
c  16,  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  this 
Court,  held  that  an  action  may  be  maintain^  by  an  uncertificated  bank- 
nipt  in  respect  of  property  acquired  after  the  assignment,  if  the  assignees 
be  not  shown  to  have  interfered.  It  is  clear  from  the  language  of  the 
Court  of  Exchequer  Chamber,  5  Q.  B.  981,  that  the  only  ground  on 
vhich  the  assignees  acquire  a  right  in  the  proceeds  of  contracts  of  the 
uncertificated  bankrupt  made  after  the  bankruptcy  is  that  he  may  be 
considered  to  contract  for  his  assignees.  That  ground  fails  where  such 
a  contract  cannot  be  implied,  as  where  he  has  laboured  merely  for  his 
necessary  maintenance  and  support,  which  is  the  allegation  on  this 
record.  [Pattxbon,  J.,  referred  to  Drake  y.  Beekham.{a)']  Sect.  87 
of  Stat.  1  &  2  Vict.  c.  110,  directly  excepts  from  the  operation  of  the 
Testing  order  the  "  working  tools  and  implements"  of  the  insolvent :  a 
proTiaion  which  clearly  contemplates  his  employing  himself  in  labour.  A 
similar  inference  arises  from  the  power  given  to  the  Court,  by  sect.  88, 
to  discharge  the  insolvent,  on  recognisances  for  his  appearance,  after 
order  to  bring  him  up. 

Butty  oontr^  Either  the  traverse  is  material,  or  the  plea  shows  no 
defence.  It  is  to  be  observed  that  this  is  not  a  case  in  which  the 
usignee  has  not  interfered :  he  sues  for  the  money,  which,  as  the  de- 
murrer admits,  '''has  not  been  paid  before  his  intervention.  Sub-  r^q^o 
ject  to  such  interference,  the  insolvent  may  undoubtedly  sue.  ^ 
ChippendaU  v.  Tomlinsanj  4  Doug.  818,  and  SUk  v.  OAom^  1  Esp.  N. 
P.  C.  140,  are,  therefore,  not  adverse  to  the  plaintiff.  Under  sect.  8T 
of  Stat.  1  &  2  Vict.  c.  110,  the  future  debts  vest  absolutely,  by  the  order, 
in  the  assignee.  There  is  no  express  decision  on  the  subject ;  but  the 
general  principle  now  relied  on  was  recognised  in  Ford  v.  DabbSy  5  M.  & 
G.  309.  Herbert  v.  Sayer  is  in  accordance  with  this^  and  fully  explains 
Kkehen  v.  Bartech^  7  East,  58,  where,  as  here,  it  appeared  on  the 
record  that  the  assignees  had  interfered  before  payment,  and  it  was  there- 
fore held  that  the  bankrupt  could  not  sue.  The  same  principle  is  afiSrmed 
k  Drayton  v.  Dale^  2  B.  &  C.  293,  298 ;  and  WM  v.  Fox^  7  T.  R. 
891,  does  not  contradict  it.     [Patteson,  J.     The  plaintifi*  insists  on  the 

(a)  11  M.  &  W.  315,  in  Ezch  Ch.,  reversing  (es  to  the  question  in  the  text)  the  jadgment  of 
the  Court  of  Ezcl^aer  in  Beekkam  t.  Dnkt,  S  M.  &  W.  846. 
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distinction  between  contracts  in  respect  of  his  personal  labour,  necessary 
for  his  maintenance,  and  debts  accruing  from  other  sources.]  No  such 
^distinction  can  be  drawn.  In  stat.  6  G.  4,  c.  16,  s.  114,  provision  is 
made  for  '^  such  allowance  to  the  bankrupt  out  of  his  estate,  until  he  shall 
have  passed  his  last  examination,  as  shall  be  necessary  for  the  support  of 
himself  and  his  family."  That  meets  the  argument  from  necessity,  some- 
times suggested  in  the  older  cases,  as  by  'Lord  Alvanlet  in  Hesse  v. 
Stevenson,  3  B.  &  P.  578.  In  sect.  43  of  stat.  1  &  2  Vict.  c.  110,  is  a 
similar  provision  for  an  insolvent  debtor ;  and  there  is  an  enactment  of 
the  same  kind  in  stat.  5  &  6  Vict.  c.  116,  s.  4.  [Pattbson,  J.  This 
Court  appears  to  have  recognised  the  distinction  as  to  fruits  of  personal 
labour,  in  Croftan  y.  Poole,  IB.  k  Ad.  568.  Wightmait,  J.  Suppose 
^QAo-i  the  '^'defendanthad  given  the  insolvent  a  bill  for  the  amount  due : 
^  could  the  assignee  have  insisted  upon  this  bill  being  given  up  ?] 
Probably  the  Court  for  the  relief  of  Insolvent  Debtors  would  have 
4>rdered  this :  but  there  appears  to  be  a  distinction  between  a  debt  and  a 
bill  given  for  a  debt ;  Beck  v.  Beverly^  11  M.  k  W.  846. 

Cowling  in  reply.  There  is  no  more  inconsistency  in  admitting  the 
general  doctrine  of  debts  passing  to  the  assignee,  and  excepting  the 
earnings  of  the  personal  labour  of  the  bankrupt  or  insolvent,  than  in 
distinguishing  damages  recoverable  for  slander  of  the  bankrupt  or  insol- 
vent from  debts  due  to  the  estate.(a)  Our.  adv.  tndt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  demurrer  to  a  replication  to  a  plea  to  the  first  count  of  the 
declaration,  which  stated  that  the  defendant,  after  the  making  the  vest- 
ing order  by  the  Insolvent  Debtors'  Court,  and  after  the  estate  of  the 
insolvent  became  vested  in  the  plaintiff  as  assignee,  and  before  the  final 
discharge  of  the  insolvent,  was  indebted  to  the  plaintiff,  as  assignee,  for 
the  work  and  labour,  journeys  and  attendances  of  the  insolvent  by  him 
before  his  discharge  done  and  performed  as  the  agent  of  the  defendant, 
and  for  commission  in  respect  thereof,  and  then  alleged  a  promise  to  pay 
the  plaintiff  as  assignee.  The  plea  stated  that  the  work,  &c.,  was.the 
personal  labour  of  the  insolvent  after  the  vesting  order,  and  the  money 
*^AAl  P^y*'^^®  ^^  respect  of  it  not  more  than  sufficient  *for  the  neccs- 
•J  sary  support  of  the  insolvent  and  his  family;  and  that,  before 
the  plaintiff  had  at  all  interfered  or  made  any  claim  in  respect  of  it,  the 
defendant  had  paid  the  insolvent. 

The  replication  denied  that  the  defendant  had  paid  the  insolvent;  and 
the  defendant  demurred  to  the  replication  on  the  ground  that  the  issoB 
taken  was  immaterial,  as  the  plaintiff  had  no  right  to  the  proceeds  of 
the  personal  labour  of  the  insolvent  under  the  circumstances  stated  in 
the  plea,  whether  the  defendant  had  actually  paid  the  insolvent  or  not 

By  the  thirty-seventh  section  of  stat.  1  &  2  Vict.  c.  110,  all  the  retl 
and  personal  estate  of  the  insolvent,  and  all  his  future  estate,  right,  title 

(a)  See  caeea  ooUected  in  HiU  ▼.  Smith,  13  M.  Sl  W.  SIB. 
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and  interest  in  or  to  anj  real  and  personal  estate  and  effects  which  may 
come  to  him  before  his  final  discharge,  and  all  debts  due  or  growing  dne 
to  the  insolvent,  or  to  be  due  to  him  before  such  discharge,  shall  be 
vested  in  the  assignee.  The  plaintiff's  claim  was  grounded  upon  the 
comprehensive  words  of  this  section,  which  would  entitle  the  assignee  to 
recover  any  debt  accruing  to  the  insolvent  before  his  final  discharge, 
either  for  work  and  labour  or  any  other  cause.  It  was,  indeed,  expressly 
decided,  in  the  case  of  Ford  v.  Dabhs^  5  M.  &  G.  809,  that  a  debt  accru- 
ing to  the  insolvent  between  the  vesting  order  and  the  final  discharge 
vests  in  his  assignee  under  the  thirty-seventh  section  of  the  act.  It  was 
however  contended,  on  the  part  of  the  defendant,  that,  though  the 
assignee  might  be  entitled  to  the  benefits  of  a  contract  made  with  the 
insolvent,  and  that  a  debt  accruing  to  the  insolvent  in  respect  of  such 
contract  would  vest  in  *the  assignee,  yet  that  he  could  not  let  out  p^q^^ 
the  insolvent  to  hire,  or  contract  himself  for  his  personal  labour;  ^ 
and  Chippendale  v.  Tomlin9onf  reported  in  Cooke's  Bankrupt  Laws,(a) 
▼as  cited  in  support  of  this  distinction.  A  great  many  other  cases  were 
Qted  on  both  sides  upon  the  argument,  but  none  in  which  it  was  held 
that  the  assignee  of  a  bankrupt  or  insolvent  could  sue  for  the  price  of 
the  personal  labour  of  the  bankrupt  or  insolvent  after  the  bankruptcy  or 
insolvency,  as  a  debt  due  directly  to  the  assignee  himself,  as  upon  a 
contract  made  with  him. 

In  the  present  case  the  debt  in  the  first  count  does  not  appear  to  be  a 
debt  due  or  growing  due  to  the  insolvent,  or  to  come  within  the  descrip- 
tion of  est&te  or  choses  in  action  which  would  vest  in  the  assignee  under 
the  thirty-seventh  section  of  the  act.  It  is  claimed  upon  the  pleadings 
as  a  debt  directly  due  to  the  assignee  for  the  personal  labour  of  the 
insolvent ;  and,  if  the  plaintiff  were  entitled  to  recover  in  respect  of  such 
a  claim,  we  must  go  the  length  of  deciding  that  the  assignee  might,  in 
the  words  of  Lord  Manspisld  in  Chippendale  v.  Tomlinsanj  1  Co.  Bank. 
L.  432,  let  the  insolvent  out  to  hire,  and  contract  himself  for  his  per- 
sonal labour. 

Upon  this  ground  we  think  that  the  defendant  is  entitled  to  judgment 
upon  this  demurrer.  Judgment  for  defendant. 

(a)  Vol.  I.  p.  431. 


♦NICHOLLS  V.  STRETTON.(a)  [♦SiB 

K  deed  recited  that  plaintiff  had  carried  on  the  husiness  of  an  attorney,  that  defendant  had  for 
four  years  been  his  salaried  clerk,  and  had  applied  to  him  to  accept  defendant  as  his  articled 
elerk  withont  premium,  which  plaintiff  coneented  to  do  on  defendant's  entering  into  tlM 
eorenBOZB  thereinafter  contained ;  and  defendant  bonnd  himself  clerk  to  plaintiff  for  five  yean 
by  articles:  It  was  then,  by  the  deed,  witnessed  (hat,  in  pursuance  of  the  agreement,  and  in 
consideration  of  5«.,  Stc,  defendant  did,  for  himself,  his  heirs,  executors  and  administra- 
tors,  thereby  eorenaDt  with  plaintiff,  his  ezeoiitora,  adminiatratora,  partners  and  aasignas 

(^  Sea  Niek0U$  v.  iSf  retCon,  7  Beav.  42. 
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That  defendant  should  not,  daring  the  term  of  fire  years  mentioned  in  the  articles, 
nor  at  any  time  after  its  expiration,  directly  or  indirectly,  interfere  or  intermeddle  with, 
or  be  concerned  as  attorney,  agent  or  otherwise,  for,  any  person  who  had  already  been 
or  who  should  from  time  to  time  thereafter  become  or  be,  the  client  or  correspondent  in 
business  of  or  with  plaintiflf,  or  any  partner  or  partners  he  might  admit  to  a  shsre  with  him. 
or  any  person  to  whom  he  might  sell  or  assign  the  whole  or  any  part  of  his  business  of  attor- 
ney ;  and  that  defendant  should  not  act  as  partner,  clerk  or  assistant  with  or  to  any  person 
who  should  interfere  or  intermeddle  as  aforesaid :  end,  in  case  defendant  should  commit  any 
breach  of  his  said  covenants,  he  should  forfeit  and  pay,  as  liquidated  damages,  100/.  for 
every  such  breach ;  and  each  day*s  repetition  or  continuance  of  any  interference,  &c.,  as 
aforesaid  should  be  deemed  a  fresh  breach  of  covenant,  and  incur  a  new  and  aeparate  penalty 
and  right  of  action. 

riaintiff  declared  in  covenant,  assigning  breaches  in  respect  of  persons  who  had  been  hia  clients 
before  and  at  the  lime  of  the  making  of  the  deed,  and  of  persons  who  had  been  his  clients 
while  defendant  continued  under  the  articlea. 

Held  that  the  part  of  the  covenant  in  respect  of  which  the  breaches  were  aasigned  was  good,  as 
not  operating  unduly  in  restriction  of  trade,  and  might  be  separated  from  the  rest ;  and  there- 
fore an  action  might  be  brought  on  such  breaches. 

Covenant.  The  declaration  alleged  that,  heretofore,  to  wit,  2d  Ja- 
naarj,  1838,  by  indenture  between  defendant  of  one  part  and  plaintiff 
of  the  other  (profert),  the  date  whereof  is  (to  wit)  the  daj  and  year 
aforesaid,  after  reciting  that  the  plaintiff  had,  for  several  years  then  last 
past,  carried  on  the  business  of  an  attorney  and  solicitor,  and  that  defend- 
ant had,  for  four  years  then  last  past,  been  one  of  plaintiff's  salaried  clerks, 
and  that  defendant  applied  to  and  requested  pliuntiff  to  accept  him,  defend- 
ant, as  his  articled  clerk  without  payment  of  any  premium,  which  plaintiff 
consented  to  do  on  defendant's  entering  into  the  covenants  and  agreements 
thereinafter  contained ;  and  that,  by  certain  articles  of  clerkship,  bearing 

♦Ad.?!  ^^^^  ^^^^  ^^^  ^^^  *said  indenture,  and  made  between  plaintiff  of 
•1  the  one  part  and  defendant  of  the  other  part,  the  defendant  put, 
placed  and  bound  himself  clerk  to  the  plaintiff  to  serve  him  during  the 
term  of  five  years,  to  the  intent  that  defendant  might  thereby  become  enti- 
tled to  make  application  to  Her  Majesty's  several  Courts  of  Common  Law 
and  Equity  at  Westminster,  to  be  admitted  an  attorney  and  solicitor  there- 
of respectively :  It  was  witnessed  that,  in  pursuance  of  the  agreement,  and 
in  consideration  of  5«.,  &c.  (acknowledgment),  the  *^  defendant  did,  for 
himself,  his  heirs,  executors  and  administrators,  thereby  covenant,  promisd 
and  agree  to  and  with  the  plaintiff,  his  executors,  administrators,  partners, 
and  assigns,  in  manner  following,  that  is  to  say :  That  he,  the  defendant, 
should  not  nor  would,  during  the  said  term  of  five  years  mentioned  in  the 
said  recited  articles  of  clerkship,  nor  at  any  time  after  the  expiration  of 
Buch  term,  either  directly  or  indirectly,  interfere  or  intermeddle  with,  or 
be  concerned,  as  attorney,  agent  or  otherwise,  for,  any  person  who  hid 
already  been,  or  who  should  from  time  to  time  thereafter  become  or  be^ 
the  client  or  correspondent  in  business  of  or  with  the  said  plaintiff,  or 
any  partner  or  partners  he  might  admit  to  a  share  or  shares  with  him. 
or  any  person  or  persons  to  whom  he  might  sell  or  assign  the  whole  or 
any  part  of  his  business  or  profession  of  attorney,  solicitor  and  convey- 
ancer; and  that  he,  the  defendant,  should  not  nor  would  act  as  partner, 
clerk  or  assbtant  with  or  to  any  person  or  persons  who  should  interfere 
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or  intermeddle  as  aforesaid  ;"  and,  in  case  defendant  should  commit  any 
breach  of  his  said  covenants,  &c.,  he  should  forfeit  and  pay,  as  liquidated 
damages,  100{.  for  every  such  breach :  and  it  was  declared  that  each 
day's  repetition  or  continuance  *of  any  interference  or  intermed-  r^oAo 
dling  as  aforesaid  should  be  deemed  a  fresh  breach  of  covenant, 
and  incur  a  new  and  separate  penalty  and  right  of  action :  As  by  the 
said  indenture,  kc.    That  the  ''plaintiff  then,  to  wit,  on,''  &c., ''  took  and 
receired  the  defendant  as  his  articled  clerk  without  the  payment  of  any 
premium ;  and  that  the  defendant  remained  and  continued  such  articled 
clerk  to  the  plaintiff  for  and  during  the  term  or  space  of  five  years  in  the 
articles  of  clerkship  mentioned :"  That  defendant  afterwards,  to  wit,  on, 
ic,  "upon  and  under  and  by  virtue  of  the  said  clerkship,  became  and 
was  duly  admitted  an  attorney  and  solicitor  of  Her  Majesty's  Courts  of 
Common  Law  and  Equity  at  Westminster  respectively,"  &c.     ''That^ 
before  and  at  the  time  of  the  making  of  the  said  indenture,  certain  per- 
sons, to  wit,  certain  persons  carrying  on  business  by  and  under  the 
name,  style  or  firm  of  Beckwith,  Dye  &  Eitton,  one  Frederick  Webb  and 
one  Charles  Drake,  were,  respectively,  clients  and  correspondents  in 
business  of  and  with  the  plaintiff :  of  all  which  premises  the  defendant 
then,"  to  wit,  on,  &c.,  *^  had  notice :  yet  the  plaintiff  in  fact  saith  that 
the  defendant,  not  regarding,"  &;c.,  ''afterwards,  and  after  the  making 
of  the  said  indenture,  and  after  the  expiration  of  the  said  term  of  five 
years,"  &c.,  '*  and  after  he  had  been  admitted  such  attorney  and  solicitor 
as  aforesaid,  and  after  he  had  such  notice  as  aforesaid,"  &c.,  to  wit,  on, 
tc,  "and  on  divers,  to  wit,  thirty,  other  .days,"  &c.,  "  did  directly  inter- 
fere and  intermeddle  with,  and  was  concerned  as  attorney  and  agent  for, 
the  said  persons  so  carrying  on  business  by  and  under  the  name,  style  or 
firm  of  Beckwith,  Dye  k  Kitton,  contrary  to  the  said  covenant,"  &c. : 
"  whereby  the  defendant,  on  *each  and  every  of  the  said  last  men-  r*QAQ 
tioned  days,  became  liable  to  pay  to  the  plaintiff  the  said  sum  of 
1001.,  in  the  -said  indenture  mentioned,  on  request."     Similar  interfer- 
ings,  &c.,  with  Frederick  Webb  and  Charles  Drake,  severally,  were  then 
charged ;  and  like  liabilities  were  respectively  alleged  to  have  accrued 
thereby.    The  count  further  alleged :  ^'  That  afterwards,  and  after  the 
inaking  of  the  said  indenture,  and  whilst  the  defendant  remained  and 
continued  so  articled  to  the  plaintiff  as  aforesaid,"  to  wit,  on,  &c.,  ''  cer- 
tain other  persons,  to  wit,  one  John  Goldsmith  Atkinson  and  one  William 
Sims  Sutton,  became  and  were  clients  and  correspondents  in  business  of 
and  with  the  plaintiff:  whereof  the  defendant  then,  to  wit,  on,"  &c., 
"had notice:  yet  the  defendant,  further  disregarding,"  &c. :  the  decla- 
ration then  charged,  as  before,  interferings,  &;c.,  with  J.  G.  Atkinson 
and  W.  S.  Sutton,  severally ;  and  like  liabilities  were  respectively  alleged 
to  have  accrued  thereby.     '^Nevertheless  the  defendant  (although  often 
requested  so  to  do)  hath  not  paid  to  the  plaintiff  the  said  several  sums  of 
Tou  X,— 27  B  2 
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IQOLf  amounting,"  kcy  ^^  nor  either  of  them/'  &Cy  "  accoreting  to  the 
tenor/'  &c.,  '^  of  the  said  indentore/'  &c. 

The  defendant  set  oat  the  indenture  on  oyer,  and  demurred  apeciallj. 
Joinder  in  demurrer. 

The  case  was  argued  in  Trinity  term,  1845.(a) 

Bramwdl^  for  the  defendant.  The  case  may  be  taken  as  on  general 
demurrer.  The  covenant  was  bad  as  being  in  restraint  of  trade,  and 
made  on  consideration  legally  insufficient.  There  was  nothing  to  bind 
*A^ni  ^^^  plaintiff  to  instruct  the  defendant ;  and  the  defendant  was  *not 
^  to  be  "  concerned,  as  attorney,  agent,  or  otherwise,  for  any  per- 
son who  had  already  been,  or  who  should  from  time  to  time  thereafter 
become  or  be,  the  client  or  correspondent  in  business  of  or  with  the  said 
plaintiff,  or  any  partner  or  partners  he  might  admit  to  a  share  or  shares 
with  him,  or  any  person  or  persons  to  whom  he  might  sell  or  assign  the 
whole  or  any  part  of  his  business  or  profession  of  attorney,  solicitor  and 
conveyancer."  Such  a  covenant  almost  puts  it  in  the  power  of  the 
plaintiff  to  exclude  the  defendant  from  all  business  whatever;  and  it  is 
much  more  extensive  than  can  be  required  for  the  protection  of  the 
plaintiff.  There  is  no  limitation  as  to  time  or  space.  The  Courts  will 
not  allow  the  public  interest  to  be  interfered  with  further  than  is  neces- 
sary for  the  reasonable  protection  of  the  party  imposing  the  condition. 
Here  he  would  have  been  fully  secured  against  the  loss  of  business  from 
the  opportimities  which  he  gave  the  defendant,  by  a  covenant  that  the 
defendant  should  not  be  concerned  for  any  one  who  had  been  the  plain- 
tiff's client  before  or  at  the  time  of  the  defendant  being  with  him.  The 
case  therefore  falls  within  the  principle  of  Homer  v.  GfraveSy  7  Bmg. 
735,  Mallan  v.  Mdtfj  11  M.  b  W.  653  (judgment  on  second  breach), 
Ward  V.  Byrne,  6  M.  &  W.  648,  Hinde  v.  Oray,  1  M.  &  G.  195,  203, 
4  :  and  this  principle  is  not  disallowed,  but  recognised,  in  Hitchcock  v. 
Coher,{p)  The  grounds  do  not  exist  here  on  which  restrictions  have 
been  held  defensible,  as  in  Q-ah  v.  Reed,  8  East,  80,  87,  Proctor  v. 
Sargent,  2  M.  &  G.  20. 

*S511  *^^^  it  will  be  argued  that  the  covenant  is  good  for  a  part; 
and  that  the  good  part  may  be  severed  from  the  bad.  Now, 
first:  the  contract  is  a  whole;  and  every  covenant  on  one  side  is  in 
consideration  of  every  covenant  on  the  other :  and,  if  any  part  be  void, 
the  whole  is  void.  This  is  distinctly  admitted  in  Waite  v.  Jones,  1  New 
Ca.  656,  662,  and  Jones  v.  Waitey{e)  by  the  Judges  who  there  held  the 
contract  legal ;  and  it  is  recognised  in  ShacheU  v.  Rosier,  2  New  Ca. 

(a)  June  3d  ttnd  6th.    Before  Lord  DsifMAif,  C.  J.,  PATTBSozr,  Williams  and  CoLiioffs. 

(fr)  6  A.  &  E.  446,  454,  in  Ezch.  Ch.,  revartixig  the  judgment  of  K.  B.  in  HOdUMi  ▼.  C«l»» 
€  A.  &  E.  438. 

(c)  i  New.  Ca.  341,  351,  354,  in  Ezch.  Ch.,  affirming  the  judgment  in  the  case  late  cited; 
IL  C.  affirmed  in  Dom.  Proc. ;  Jmus  ▼.  Waiitf  9  CI.  &  F.  101.    See  note  to  CoUuu  ▼.  ^' 
fem,  1  Smith's  L.  C.  169  a. 
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^j  646,  'and  Card  t.  ffope^  2  B.  &  C.  661.  A  ffistinotion  mnj 
perhaps  be  suggested  on  the  groond  that  this  is  a  oontract  nnder  seal, 
snd  that  snch  contracts  are  void  onlj  for  so  much  as  is  unlawful,  except 
in  the  case  of  infringement  of  some  direct  statutory  prohibition  which 
expressly  avoids  the  whole  of  the  infringing  instrument,  as  stated  in 
notes  (4)  and  {d)  to  Btaler  y.  Wigge^  1  Wms.  Saund.  66  (6th  ed.).  But 
that  rule,  when  properly  explained,  applies  only  to  cases  arising  upon 
statutory  illegalities ;  and  the  distinction  is  between  cases  where  the 
statute  simply  prohibits  the  particular  thing,  and  those  where  it  avoids 
tte  instrument.  If  there  were  any  peculiar  rule  on  the  point,  appli- 
cable to  all  instruments  under  seal,  it  would  have  been  an  answer  to  the 
objections  on  which  numerous  deeds  have  been  held  bad ;  as  in  Card  v. 
Eof€,  A  divisibility  seems  to  have  been  allowed  in  the  case  of  a  con- 
dition of  a  bond,  in  Chesman  v.  Namhf^  2  Str.  789 ;  S.  C.  2  Ld.  Raym. 
1456 :  (a)  but  the  condition  of  a  bond  is  in  defeasance  of  the  primary 
^liability :  in  a  contract,  whether  under  seal  or  not,  the  whole  r^opjn 
contract  on  one  side  is  the  consideration  for  the  whole  contract 
on  the  other ;  and  it  would  be  impossible  to  say  how  much  the  one  party 
iras  entitled  to,  if  he  was  only  liable  for  a  part  of  the  consideration. 
The  remark  made  in  this  Court,  from  the  Bench,  in  Hitcheock  v.  Coker^ 
fi  A.  ft  E.  446,  that  the  agreement  was  not  divisible  because  it  was  not 
under  seal,  must  have  been  made  with  reference  to  a  bond.  No  dis- 
tinction on  the  ground  of  the  instrument  being  under  seal  was  suggested 
in  MaQan  v.  3fay,  11  M.  &  W.  668 :  and  the  language  of  £ord  Abingbr, 
C.  B.,  as  to  the  whole  of  a  contract  being  avoided  by  illegality  of  a 
part,  in  Thorp  v.  (7ofe,(&)  is  perfectly  general.  But,  next,  the  illegal 
part  of  an  agreement,  if  separable  at  all,  can  be  divided  from  the  rest 
only  where  the  objectionable  words  can  be  struck  out  and  leave  an  intel- 
ligible contract.  Thus,  in  Malhm  v.  Jfay,  the  words  ^^  or  any  of  the 
towns  or  places  in  England  or  Scotland,  where  the  plaintifis,  or  the 
defendant  on  their  account,  might  have  been  practising  before  the 
expiration  of  the  said  service,"  might  have  been  omitted,  leaving  a  lawful 
coTeaant.    Here  the  same  cannot  be  done. 

Cowlinffy  contrft.  Even  without  separating  the  different  parts  of  this 
eoTenant,  there  is  no  more  protection  than  the  particular  profession 
requires,  the  defendant  being  restricted  only  as  to  persons,  and  not  as 
to  place  or  lime.  Therefore  the  language  of  the  Court  of  Exchequer 
Chaiaber  in  Hitehcoek  v.  CoheVy  6  A.  &  E.  454  &  seq.,  is  applicable* 
*B\in%  V.  €hyy  4  East,  190,  is  an  instance  of  a  restriction  by  p^eqicQ 
igreement,  held  good,  for  the  protection  of  attorneys.  In  ■- 
Whiitaker  v.  jETotre,  3  Beav.  883,  it  was  held  by  Lord  Lanodale,  M. 
K.,  that  an  agreement  by  a  solicitor  not  to  practise  in  any  part  of 

Great  Britain  for  twenty  years  was  good :  that  goes  very  far  beyond  the 

i. 

(«)  Affinned  *!i  Dom.  Proc. ;  Cketman  ▼.  NaMif,  1  Bro.  P.  C.  1234. 

(^  4I>DwL  P  C.  457,  466;  S.  C.  (iiotMm«  dictum)  8  Cio.  M.  d&  R.  ^Gf,5TjfA0Vf. 


363  NicHOLLS  V.  Stretton.  H.  V.  1847. 

covenant  in  tbis  case.  [Patteson,  J.  I  cannot  help  thinking  that  the 
Master  of  the  Rolls  there  most  have  proceeded  on  the  ground  that  the 
limitation  was  for  twenty  years  only.]  In  Hitcheock  v.  Cokerj  6  A.  & 
E.  446y  456y  it  was  laid  down  expressly  that  no  objection  arises  from 
indefiniteness  of  time.  So  in  Mallan  v.  JUatf  and  Archer  v.  Marahy  6 
A.  k  E.  959,(a)  restrictions  unlimited  as  to  time  were  held  good.  No  line 
can  be  drawn  as  to  duration.  The  possible  multitude  of  customers  is 
objected  to :  but,  if  they  had  been  named  in  a  schedule  to  the  deed,  thtf 
restriction  would  have  been  upheld,  as  was  assumed  in  Sunlocke  y* 
Blacklowey  2  Saund.  156.(6)  In  Bannie  v.  Irvine^  7  M.  &  G.  969,  a 
restriction  was  enforced  which  comprehended  an  unlimited  number  of 
customers.  [Lord  Denman,  C.  J.  The  body  of  customers  here  may 
alter  from  time  to  time.  Could  you  enforce  a  contract  prohibiting  a  man 
from  dealing  with  such  persons  as  you  might  name  from  time  to  time  ?] 
That  restriction,  even,  is  less  extensive  than  the  restriction  in  Whittaker 
V.  ffatoe.  In  Ward  v.  Bymey  5  M.  &  W.  548,  the  prohibition  was 
unrestricted  except  as  to  time ;  on  this  ground  the  Court  held  the  agree- 
ment bad.  [Patteson,  J.  I  do  not  see  how  that  case  can  be  reconciled 
♦8541  ^^^  Whittaker  v.  Howe.']    The  trade  in  Ward  v.  *Byme  was 

^  that  pf  a  coal  merchant :  probably  the  different  nature  of  the 
callings  may  account  for  the  difference  of  the  decisions.  That  seems  to 
be  the  view  of  Maule,  J.,  in  Proctor  v.  Sargent^  2  M.  &  G.  88 ;  (c)  and 
this  may  help  to  explain  the  difference  of  the  decisions  in  Homer  v. 
OraveSy  7  Bing.  735,  and  O^aU  v.  Reed,  8  East,  80. 

But,  secondly,  the  contract  is  at  least  good  so  far  as  it  concerns  the 
clients  who  carried  on  business  with  the  plaintiff  at  the  time  of  making 
the  indenture  or  during  the  continuance  of  the  articles ;  and  the  breaches 
are  confined  to  these.  It  is  true  that,  when  any  contract,  whether 
under  seal  or  not,  is  in  part  illegal,  the  whole  contract  fails.  But  that 
is  different  from  the  present  case,  where  the  contract  is,  not  to  do  any- 
thing illegal,  but  only  to  abstain  from  certain  acts,  some  of  which  a 
party  cannot  bind  himself  not  to  do,  but  may  still  legally  abstain  from 
doing.  In  such  a  case  the  law  will  enforce  such  restrictions  as  the  party 
can  bind  himself  to.  The  cases  cited,  as  to  this  point,  on  the  other  side, 
are  not  disputed.  Newman  v.  Newman^  4  M.  &  S.  66,  and  Cheemanr. 
Nainhyy{d)  are  cases  of  bonds.  But  Mallan  v.  May  was  on  covenant; 
and  there  the  Court  held  the  plaintiff  entitled  to  recover  on  a  breach  of 
the  legal  covenant,  though  a  breach  of  an  illegal  one  was  also  assigned. 
That  case  goes  beyond  the  present.  Cheen  v.  Priee,  18  M.  &  W.  695, 
^Q^r-i  is  exactly  the  present  case :  though  it  is  true  that  error  ^has  been 

-^  brought  upon  that  deci8ion.(e)    It  is  said  that  here  the  parts  of 

(a)  See  Pemberton  y,  Vaughan,  10  Q.  B.  87. 

(b)  And  see  notes  (1)  and  (a),  in  6ih  ed. 

(e)  See  MaUan  ▼.  May,  11  M.  &  W.  667.  (<{)  In  Dom.  Pioc.,  I  Bro.  P.  C.  S9i 

(«)  The  judgment  of  the  Court  of  Exchequer  Chamber  was  affirmed  in  HiL  T.  1847;  Fntf 
V.  Gnm,  16  M.  db  W.  346. 
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the  covenant  are  inseparable.  But,  if  the  words  *'  or  who  should  from 
tiiDe  to  time  thereafter  become,"  and  also  the  words  '^  or  any  partner  or 
partners  he  might  admit  to  a  share  or  shares  with  him,"  &c.,  to  the  end 
of  the  corenant,  be  struck  out,  there  will  remain  a  covenant  which  will 
Bot  be  objected  to  on  the  other  side,  commensurate  with  the  breaches. 
It  is  not  necessary  that  the  part  left  should  be  strictly  grammatical.  In 
Sinde  v.  Oray,  1  M.  &  G.  195,  the  breach  might  certainly  have  been 
dirided,  according  to  the  present  argument  for  the  plaintiff;  but,  when 
that  was  pointed  out  in  the  Court  of  Exchequer,  in  Green  v.  Pricey  13 
M.  t  W.  698,  the  Lord  Chief  Baron  answered  that  the  point  was  not 
there  taken.  It  is  said  that  the  plaintiff  could  not  be  sued  upon  a  cove- 
nant made  on  a  consideration  which  could  not  be  wholly  enforced :  but 
that  difficulty  applies  only  to  executory  contracts,  not  where,  as  here, 
the  plaintiff  has  already  performed  all  his  part.  [Patteson,  J.  I  must 
own  that  I  feel  much  pressed  with  the  objection  which  you  are  now 
answering.] 

BramweJl,  in  reply.  In  Bannie  v.  Irvine^  7  M.  &  G.  969,  there  was 
merely  a  sale  of  good  will  for  a  term :  the  contract  was  only  not  to  dis- 
turb the  vendee  in  the  enjoyment  of  the  thing  sold. 

The  objection  to  dividing  the  legal  and  illegal  parts  of  the  covenant  is 
illmtrated  by  the  argument  of  Lord  Dbnman,  C.  J.,  in  Jones  v.  Waiter 
5  New  Ca.  362,  where  he  suggests  reversing  the  parties,  as  a  test  whe- 
ther the  contract  sued  *on  is  legal.  No  distinction  can  be  founded  p^q^^ 
on  the  fact  that  the  plaintiff  has  performed  his  part :  the  contract  '- 
most  be  looked  on  as  it  stood  when  made.  Cur.  adv.  vult. 

Lord  Dbnmak,  C.  J.,  in  this  vacation  (February  25th),  delivered  the 
judgment  of  the  Court. 

This  case  must  be  decided  in  favour  of  the  plaintiff,  in  conformity  with 
the  decision  of  Price  v.  Chreen^  16  M.  &  W.  846,  in  the  Exchequer 
Chamber.  Judgment  for  plaintiff. 

The  QUEEN  v.  HINCHLIFF  and  Another,  Justices  of  the  Peace 

of  CHESHIRE.    Feb.  25. 

A  iroman  applied  at  petty  se saiona  for  an  order  of  filiation.  The  case  waa  a4joumed,  and  an 
order  made,  at  the  adjourned  petty  aeaaiona,  on  the  putative  fiither,  who  appealed  to  the 
quarter  aeaaiona.  Before  thoae  aeaaiona  were  held,  the  attorney  for  the  mother  gave  notice 
of  abandoning  his  order,  and  tendered  to  the  appellant*a  attorney  IZ.  lOt.  for  coata,  which  he 
Kcepied,  eappoaing  the  aum  to  be  offered  in  diacharge  only  of  the  coata  of  the  adjournment, 
■nd  the  anm  being,  in  fact,  much  below  the  whole  amount  of  coata.  The  reaidue  being 
oopaid,  the  mother*a  attorney  reqneated  the  juaticea  in  petty  aeaaiona  to  rehear  the  caae  for 
the  porpoae  of  making  another  order.    On  their  refuaal,  and  motion  for  a  mandamna. 

Writ  refoaed ;  becauae  the  abandonment  had  not  been  completed  by  replacing  the  appellant 
in  kia  original  aituation,  and  therefore  the  order  waa  atill  in  force. 

A  BULB  nisi  having  been  obtained  for  a  mandamus  to  the  above  Jus- 
tices, cause  was  shown  in  last  term(a)  by  Whitehurst  and  Huddlestone;  and 

(o)  lannary  28th  and  29tb.    Before  Lord  Divmav,  C.  J.,  Pattibov,  Co:.Ksn>ei,  and 
WiGinua,  Ja. 
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issaed  under  an  order  of  the  Hooie  of  Commons,  beeeuBe  it  did  not  tpeafy  any  caue  fx  the 
arrest. 

Per  Lord  Dsif  man,  C.  J.,  and  WioBTVAzr,  J.  The  warrant,  as  framed,  even  if  Talid  for  the  pur- 
pose of  taking,  did  not  justify  any  of  the  alleged  trespasses,  beyond  the  uking. 

Per  Williams,  J.  The  warrant  was  not  to  be  examined  strictly  like  that  of  an  inferior  court, 
or  justice  of  the  peace ;  and,  using  the  latitude  of  intendment  allowed  in  construing  warrants 
of  superior  courts,  and  coupling  the  mandatory  part  with  the  recital,  it  might  be  understood 
that  the  warrant  ordered  the  officer  of  the  House  to  bring  the  plaintiff  before  them  for  a  cams 
which  they  had  deemed  sufficient  to  authorise  sending  for  him :  and  for  the  sufficieocy  of  that 

'    cause  credit  roust  be  given  to  the  House  as  to  a  superior  Court. 

Hdd  by  the  Court  of  Elzchequer  Chamber,  reversing  the  judgment  of  the  Queen's  Bench,  that, 
if  the  warrant  had  been  that  of  a  justice  of  the  peace  or  of  a  court  acting  under  a  special  stata- 
tory  authority,  the  objections  would  have  been  fatal,  fiut  that  the  warrant  must  be  ooa- 
atrued  as  process  of  a  superior  court,  not  appearing,  on  the  process  itself,  to  be  beyond  the 
scope  of  their  jurisdiction :  and,  so  considered,  it  was  sufficient.  And  that  the  language  of 
the  warrant  justified  all  the  alleged  treq>as8es. 

Trespass.    The  declaration  stated  that  defendant   on  6th  Febraary, 
1840,  with  force  and  arms  assaulted  plaintiff,  and  then  seized  and  laid 

*S601  ^^^^  ^^  ^°^'  *^^^  forced  and  compelled  him  to  go  in  and  along 
a  certain  passage  to  a  certain  room,  and  afterwards  in  and  along 
a  certain  other  passage  to  a  certain  other  room,  and  then  imprisoned 
plaintiff  for  a  long  time,  to  wit,  for  the  space  of  two  hoars  then  next 
following,  and  then  forced  and  compelled  him  to  return  through  and 
along  the  first  mentioned  passage  into  the  said  first  mentioned  room,  and 
there  kept  and  detained  him  for  a  further  long  space  of  time,  to  wit,  for 
the  space  of  two  hours  then  next  following,  contrary  to  law  and  against 
the  will  of  plaintiff,  whereby  plaintiff  was  greatly  exposed  and  injured 
in  his  credit  and  circumstances ;  and  other  wrongs,  &c.  To  plaintiff's 
damage  of  200L 

Plea  1.  That,  before  and  at  the  said  time  when,  &c.,  and  during  all 
the  time  in  the  declaration  and  in  this  plea  mentioned,  a  parliament  of 
our  Sovereign  Lady  the  Queen  was  holden  at  Westminster  in  the  county 
of  Middlesex,  and  was  sitting  there  at  the  said  time  when,  &c.,  and 
during  all  the  time  in  the  declaration  and  in  this  plea  mentioned :  And  that, 
shortly  before  the  said  time  when,  &c.,  to  wit,  on  27th  January,  a.  p. 
1840,  certain  matters  and  things  came  on  to  be  discussed  and  debated, 
and  were  under  discussion  and  debate,  in  the  said  House  of  Commons, 
in  respect  of  and  concerning  which  it  was  considered  by  the  said  House 
of  Commons  to  be  necessary  that  the  plaintiff  should  be  questioned  and 
examined  at  the  bar  of  the  said  House :  and  thereupon,  and  for  the 
^8611  P^n^^^®  ^^  procuring  the  attendance  *of  the  plaintiff,  to  be 
examined  at  the  bar  of  the  said  House  of  Commons  touching  and 
concerning  the  matters  and  things  aforesaid,  it  was  afterwards,  and 
before  the  said  time  when,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
ordered  by  the  said  House  of  Commons,  in  pursuance  of  and  according 
to  the  ancient  usages  and  privileges  of  the  said  House  of  Commons  and 
the  law  and  custom  of  Parliament,  that  the  plaintiff  should  attend  the 
said  House  of  Commons  forthwith ;  of  which  said  order  the  plaintiff  af^ 
wards,  and  before  the  said  time  when,  &c.,  to  wit,  on,  &c.,  had  nodoe: 
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That  plaintiff  did  not  nor  woald  attend  the  said  House  of  Commons  in 
obedience  to  the  said  order,  but  irilfullj  and  contemptuously,  without 
any  reasonable  cause  or  excuse  in  that  behalf,  wholly  neglected  and 
refused  to  do  so,  and  disregarded  the  said  order,  and  also  for  a  long 
ipace  of  time,  to  wit,  from  the  day  and  year  last  aforesaid  until  the  said 
time  when,  &c.,  concealed  and  absented  himself  for  the  purpose  of 
aToiding  the  attending  the  said  House  of  Commons  in  obedience  to  the 
said  order:  of  all  which  premises  the  said  House  of  Commons  after- 
wards, to  wit,  on  the  4th  day  of  February  in  the  year  aforesaid,  was 
mformed  and  had  notice  :  That,  thereupon,  and  in  order  to  compel  the 
attendance  of  the  plaintiff  at  the  bar  of  the  said  House  of  Commons^ 
to  be  questioned  and  examined  there  touching  and  concerning  the  matters 
and  things  aforesaid,  it  was  afterwards,  and  before  the  said  time  when, 
ic,  to  wit,  on  the  day  and  year  last  aforesaid,  ordered  and  resolved  by 
the  said  House  of  Commons,  in  pursuance  of  and  according  to  the  ancient 
nsages  and  privileges  of  the  said  House  *of  Commons  and  the  law  and 
custom  of  Parliament,  as  follows;  that  is  to  say:  That  the  plaintiff 
flhould  be  sent  for,  and  brought  before  the  said  House  of  ^Commons  r^o^o 
in  the  custody  of  the  Serjeant  at  Arms  attending  the  said  House 
of  Commons;  and  that  the  Speaker  of  the  said  House  of  Commons 
should  issue  his  warrant  accordingly :  Whereupon  the  Right  Honourable 
Charles  Shaw  Lefevre,  then  being  the  Speaker  of  the  said  House  of 
Commons,  in  pursuance  of  the  order  and  resolution  hereinbefore  last 
mentioned,  and  in  pursuance  of  and  according  to  the  ancient  usages  and 
privileges  of  the  said  House  of  Commons  and  the  law  and  custom  of 
Parliament,  afterwards  and  before  the  said  time  when,  &c.,  to  wit,  on 
the  day  and  year  last  aforesaid,  in  order  that  the  plaintiff  might  be 
brought  in  the  custody  of  the  Serjeant  at  Arms  of  the  said  House  before 
the  said  House  according  to  the  order  and  resolution  last  mentioned  for  the 
purpose  aforesaid,  by  his  warrant  in  that  behalf  duly  made,  after  reciting 
therein  that  the  said  Souse  of  Commons  had  that  day  ordered  that  the 
plaintiff  should  be  sent  for  in  the  custody  of  the  Serjeant  at  Arms  attend^ 
ing  the  said  House^  did  require  and  authorise  the  Serjeant  at  Arms  then 
attending  the  said  Souse  of  Commons  to  take  into  custody  the  body  of 
the  plaintiff.  Averment,  that  defendant  then  (to  wit,  on  the  day  and 
year  last  aforesaid)  was  the  Serjeant  at  Arms  attending  the  said  House 
of  Commons,  and  that  the  said  warrant  was  afterwards,  and  before  the 
said  time  when,  &c.,  (to  wit,  on  the  day  and  year  last  aforesaid),  duly 
delivered  by  the  said  Speaker  to  the  defendant,  then  being  such  Serjeant 
at  Arms  as  aforesaid,  to  be  by  him  executed  in  due  form  of  law :  By 
virtue  of  and  in  execution  of  which  said  warrant  the  defendant,  as  such 
Serjeant  at  Arms  as  aforesaid,  afterwards  and  at  the  said  time  when,  kcy 
gently  laid  his  hands  upon  plaintiff  to  arrest  Him  and  take  him  into 
eostpdy,  and  did  then  arrest  him  by  his  body,  by  virtue  '''of  and  r^cogo 
in  execution  of  the  said  warrant,  and  did  then,  in  order  to  bring 
YCL,  X.— 28  T 
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ihe  pluntiff  before  the  said  House  of  Commons  in  exeention  of  and  in 
obedience  to  the  said  warranty  necessarily  force  and  compel  the  plaintif 
to  go  in  and  along  the  said  several  passages,  kc»<,  respectiyely,  to  the 
said  several  rooms,  &c.,  respectively,  using  no  unnecessary  violence  to 
the  plaintiff  in  that  behalf^  and  did  then  necessarily  imprison  the  plain- 
tiff and  keep  and  detain  him,  for  and  during  the  said  several  times  ia 
the  declaration  mentioned  respectively,  until  defendant  could  bring  plain> 
tiff  before  the  stud  House  of  Commons  in  obedience  to  the  said  warrant 
the  same  being  reasonable  times  in  that  behalf  respectively,  using  no 
imnecessary  violence  and  doing  no  unnecessary  damage  to  the  plaintiff 
in  that  behalf,  as  the  defendant  lawfully  might  for  the  causes  aforesaid: 
which  are  the  said  several  supposed  trespasses,  be.    Verification. 

Plea  2  was  the  same,  nearly  verbatim,  with  plea  1,  down  to  the  ave^ 
ment  of  delivery  of  the  warrant  to  defendant  for  execution  in  due  fom 
of  law.  It  then  proceeded  as  follows :  And  this  defendant  further  sajB 
that,  after  the  said  warrant  hid  been  so  delivered  to  him  as  aforesaid, 
and  before  the  execution  of  the  same  by  him  as  hereinafter  mentioned^ 
to  wit,  just  before  the  said  time  when,  &c.,  in  the  declaration  men- 
tioned, the  said  plaintiff  was,  and  was  found  by  him  the  defendant^ 
within  that  part  of  Her  Majesty's  Palace  at  Westminster  which  thea 
was  appropriated  to  and  used  by  the  said  House  of  Commons,  and  that 
the  plaintiff  remained  and  continued  there  until  the  said  time  when,  ftc, 
in  the  declaration  mentioned.  And  defendant  further  says  that,  bj 
virtue  of  and  in  execution  of  the  said  warrant,  defendant,  as  such  Ser 
*^^dl  J^^^  ^^  Arms  as  aforesaid,  ^afterwards  and  at  the  said  time 
^  when,  &c.,  in  the  declaration  mentioned,  gently  laid  his  hands 
«pon  the  plaintiff  so  then  still  being  and  being  found  by  him  within  the 
•aid  part  of  Her  Majesty's  said  Palace  at  Westminster  aforesaid,  to 
arrest  him  and  take  him  into  custody,  and  did  then  arrest  him,  &e.  The 
rest  of  the  plea  did  not  materiaUy  differ  from  the  concluding  part  of 
plea  1.    Verification. 

Plea  3  averred  the  sitting  of  parliament  before  and  at  the  time  when, 
&c.,  and  during  all  the  time  in  the  declaration  and  plea  mentioned,  &&; 
and  it  then  alleged  that,  shortly  before  the  said  time  when,  Ac,  to  irit, 
on  27th  January,  A.  n.  1840,  it  was  ordered  by  the  House  of  Commoni 
of  the  said  parliament,  in  pursuance  of  and  in  accordance  with  the 
ancient  usages  and  pririleges  of  the  said  House  of  Commons  and  the 
law  and  custom  of  parliament,  that  the  plaintiff  should  attend  the  said 
House  of  Commons  forthwith,  upon  and  to  answer  a  charge  which  had 
shortly  before  been  made  against  the  plaintiff  in  the  said  House  of  Conh 
mons,  that  he  the  said  plaintiff  had  shortly  before  the  last  mentioned 
day,  to  wit,  on  the  24th  day  of  January  in  the  year  aforesaid,  committed 
and  been  guilty  of  a  breach  and  contempt  of  the  privileges  of  the  said 
House  of  Commons  ;  of  which  said  order  of  the  said  House  of  Commoni 
the  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  aforeea^ 
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bid  notice.  Ayerment,  u  in  plea  1,  that  plamtiff  did  not  nor  would 
tttend  the  Hooae  in  obedience  to  the  said  orderi  but  neglected,  &c.y  and 
iriUnlly  and  contemptoonaly  and  irithont  reasonable  cause,  &c«,  disre* 
garded  the  same,  and  for  a  long  time,  to  wit,  &c.,  concealed  and  secreted 
Itimself  for  the  purpose  of  evading  and  avoiding,  &c. :  of  all  which,  fro. 
(notice  to  the  House  on  4th  February,  &c.):  and  ^thereupon  r^q/ic 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  it  was  "- 
ordered  and  resolved  by  the  said  House  of  Commons  in  pursuance  of 
snd  in  accordance  with  the  ancient  usages  and  privileges  of  the  said 
House  of  Commons  and  the  law  and  custom  of  parliament,  in  order  to 
compel  the  attendance  of  the  plaintiff  for  the  purpose  hereinbefore  men- 
tioned, as  follows,  that  is  to  say,  &c.  The  rest  of  the  plea  was  the  same 
as  the  corresponding  part  of  plea  1. 

Plea  4.  After  averring  that  a  parliament  was  holden  and  sitting 
Ac.,  88  in  the  preceding  pleas :  That,  shortly  before  the  time  when,  &c., 
to  wit,  on  27th  January,  A.  n.  1840,  it  was  ordered  by  the  said  House 
of  Commons,  in  pursuance  of  and  according  to  the  ancient  usage  and 
jHrivileges  of  the  said  House  of  Commons  and  the  law  and  custom  of  par- 
liament, that  the  plaintiff  should  attend  the  said  House  of  Commons 
forthwith :  of  which  sud  order  the  plaintiff  afterwards,  and  before  the 
said  time  when,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  had 
Botice.  Averment  that  plaintiff  did  not,  nor  would,  attend  the  said 
House  of  Commons  in  obedience  to  the  said  order,  but  wilfully  and  con^ 
iemptuously,  without  showing  or  causing  to  be  shown  to  the  said  House 
of  Commons  any  reasonable  cause  or  excuse  in  that  behalf,  wholly  ne* 
glected  and  refused  to  do  so :  of  all  which  premises  the  said  House  of 
Commons  afterwards,  to  wit,  on  the  4th  day  of  February,  &c.,  was 
informed  and  had  notice.  And  that  thereupon,  and  in  order  to  compel 
die  attendance  of  the  plaintiff  at  the  bar  of  the  said  House  of  Commons, 
it  was  afterwards,  and  before  the  said  time  when,  &c.,  to  wit,  on  the  day 
and  year  last  aforesaid,  ordered  and  resolved,  &c. :  the  plea  then  stated 
the  order  of  the  House  to  send  for  ^plaintiff,  &o.,  and  that  the  p^q/iA 
Speaker  should  issue  his  warrant ;  and  continued,  as  plea  Ijio  *• 
the  end.     Yerification. 

Demurrer.  To  plea  1.  For  that  the  same  does  not  show  or  disclose 
any  suflScient  authority  to  have  been  possessed  by  the  defendant  for  the 
committing  of  the  trespasses  in  the  declaration  mentioned,  and  in  the 
■aid  plea  attempted  to  be  justified;  and  also  for  that  the  said  first 
plea,  although  it  admits  that  the  defendant  committed  the  acts  com- 
plamed  of  by  the  plaintiff,  yet  does  not  show  that  the  defendant  was  act^ 
ing  under  any  authority,  process,  warrant  or  proceeding  known  to  or 
recognised  by  the  law ;  or  for  what  or  why  the  said  plaintiff  should  or 
Goght  to  have  attended  the  said  House  of  Commons ;  or  state  or  show 
particularly  the  nature  of  the  matters  or  things  with  respect  to  which 
the  plaintiff  was  to  appear  and  be  examined  before  the  said  House  of 
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Commons,  so  as  to  enable  the  Court  to  judge  of  the  necessity  of  Bach 
appearance  and  examinationy  or  of  the  legality  of  the  said  order  for 
pbiintifT's  appearance  and  examination ;  or  for  what  or  why  he  waa  to  be 
amenable  to  the  jurisdiction  of  the  said  House  of  Commons ;  or  that  any 
act  had  been  done  or  committed  by  the  said  plaintiff  to  render  it  obliga- 
tory on  him  to  attend  the  said  House,  or  to  enable  the  said  House  to 
exercise  any  dominion  or  control  over  him,  or  to  confer  on  the  said 
House  any  legal  power  to  pass  the  resolution  in  the  said  first  plea  men- 
tioned ;  nor  does  the  said  plea  show  any  sufficient  cause  why  the  said 
plaintiff  was  not  legally  entitled  to  conceal  and  absent  himself,  and  avoid 
yielding  obedience  to  such  order  or  resolution,  or  why,  because  he  did 
not  attend  the  said  House,  he  would  be,  according  to  law,  liable  to  be 
apprehended  under  any  warrant  or  authority  from  the  said  House ;  nor 

*^({*n  ^^^  ^^^  ^^^  ^^^  P^^^  ^^^  ^^  *show  that  the  said  warrant  con- 
-^  tained  any  charge  whatever  against  the  plaintiff,  or  show  why  or 
wherefore  he  was  to  be  apprehended:  And  also  for  that  the  said  first 
plea  is  in  other  respects,  &c. 

To  plea  2.  Like  the  demurrer  to  plea  1,  down  to  "  warrant  or  autho- 
rity from  the  said  House :"  the  demurrer  then  continued  :  Nor  does  it 
appear,  by  the  said  second  plea,  how  the  presence  of  the  plaintiff  m  the 
said  part  of  Her  Majesty's  Palace  at  Westminster  was  any  justificatiott 
of  the  said  trespasses  charged  in  the  declaration,  or  that  the  presence 
of  the  plaintiff  there  conferred,  either  of  itself  or  in  conjunction  with  the 
said  order,  resolution  and  warrant,  or  either  of  them,  any  right  or 
authority  upon  the  defendant  to  commit  the  same :  Nor  does  the  said 
second  plea  state  or  show  that  the  said  warrant  contained  any  charge, 
be. :  as  the  demurrer  to  plea  1,  to  the  end. 

To  plea  8.  Like  the  demurrer  to  plea  1,  only  omitting  the  words  from 
^^or  state  or  show  particularly  the  nature"  to  *^  order  for  plaintiff's  ap- 
pearance and  examination,"  and  substituting  ''or  upon  what  occasion  or 
how  the  plaintiff  had  been  guilty,  or  that  the  plaintiff  had,  in  fact,  been 
guilty,  of  any  contempt  or  breach  of  the  privileges  of  the  said  House," 
and  adding  (after  the  words  ''resolution  in  the  said  third  plea  men- 
tioned)" "  and  for  that  the  said  third  plea  does  not  describe  or  state  any 
particular  contempt  or  breach  of  privilege,  so  that  a  court  of  law  could 
pronounce  any  judgment  upon  the  legal  effect  of  such  order  or  resolu- 
tion." 

To  plea  4.  Like  the  demurrer  to  plea  1,  only  substituting  for  the 
words  from  "  or  state  or  show"  to  "  order  for  plaintiff's  appearance  and 
examination,"  these ;  "  or  the  circumstances  under  which  the  said  order 
♦fiftfti  was  made,  *or  show  any  reason  or  authority  for  making  the 
->  same ;"  and,  for  the  subsequent  words  from  "  nor  does  the  said 
plea  show  any  sufficient  cause"  to  "  authority  from  the  said  House," 
these ;  "  nor  does  the  said  last  plea  show  why  the  plaintiff  would  be. 
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tcoording  to  law,  liable  to  be  apprebended  under  any  warrant  or  autho* 
ritj  from  tbe  said  House  because  be  did  not  attend  Uie  same." 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Michaelmas  term,  1844,  November  15th 
and  19th. 

Kelly f  for  the  plaintiff,  contended :  That  the  defendant,  in  pleading 
to  this  action,  was  bound  to  set  forth  the  warrant(a)  and  to  rest  his 
justification  upon  it.  2.  That  the  warrant  pleaded  was  bad  in  law,  be- 
cause it  stated  no  offence  committed,  or  supposed  to  have  been  committed, 
by  the  plaintiff,  nor  any  cause  for  the  arrest ;  no  object  for  which  be 
was  imprisoned;  no  place  and  no  term  of  imprisonment ;  and  no  condition 
on  which  he  was  to  be  delivered  from  custody.  8.  That,  if  the  warrant  was 
in  itself  bad,  it  could  not  be  aided  by  extrinsic  matter  appearing  on  the 
pleas.  4.  That,  even  if  it  could  be  so  aided,  no  extrinsic  matter  suffi- 
eienr  to  bear  out  the  warrant  appeared  on  the  present  pleas ;  for  that 
the  House  of  Commons  had  power  to  arrest  only  on  a  contempt  found 
and  adjudged  against  the  party,  and  not  upon  a  mere  charge  of  con- 
tempt; nor  for  the  purpose,  merely,  of  being  brought  before  the  House 
to  be  examined.(&)  He  also  urged,  as  objections  of  a  more  formal  kind: 
5.  That  the  privilege  of  the  House  to  arrest  under  the  circumstances 
was  not  ^sufficiently  alleged  by  stating  merely  that  the  order  was  rtcogg 
made,  and  the  warrant  issued  ^^  in  pursuance  of  and  according  to 
the  ancient  usages  and  privileges  of  the  said  House  of  Commons  and 
the  law  and  custom  of  parliament :"  but  that  the  possession  of  sucb 
pririlege  ought  to  have  been  directly  averred.  And  6.  That  the  pleas 
did  not  sufficiently  aver  notice  to  the  plaintiff  of  the  order  to  attend  tbe 
House  of  Commons,  general  words  only  being  used  ('*  of  which  said  order 
the  plaintiff  afterwards,"  &c.,  '^had  notice");  but  that,  to  place  a  party 
in  contempt,  it  should  appear  that  notice  had  actually  been  served 
upon  him. 

Sir  F.  ThesigeVj  Solicitor  General,  maintained,  first:  That  the  de- 
fendant, being  an  officer  of  the  House  of  Commons,  was  protected  by  the 
order  of  that  House  directing  him  to  do  to  the  plaintiff  the  particular  act 
complained  of,  and  that  such  order  was,  of  itself,  an  answer  to  the  action. 
Bat  he  forbore  to  argue  this  point,  the  Court  having,  in  StockdaU  v. 
Ean$ardj  9  A.  &  E.  1,  given  a  contrary  decision,  to  which  they  had 
declared  their  adherence  in  the  Case  of  the  Sheriff  of  Middlesex^  11  A* 
ft  £.  273.  He  observed,  however,  that  the  present  case  differed  from 
&oekdale  v.  Hansard^  inasmuch  as  the  proceedings  now  called  in  ques- 
tion were  alleged  to  have  been  taken  in  pursuance  of  the  ancient  usages 
and  privileges  of  the  House :  and  he  therefore  contended,  2.  That,  as 
this  was  averred,  and  admitted  by  the  demurrer,  the  order  was  in  itself 

(a)  On  which  point  be  cited  note  (1)  to  Greeiu  y.  Joacs,  1  Wms.  Saand.  298,  and  the  authori- 
ties  there  referred  to. 
<^)  See  p.  402,  poet. 
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ft  jintificatioii,  notwithstanding  the  judgment  in  Stoekah  r.  Bamari^ 
nnless  the  Conrt  would  say  that  the  ancient  wages  and  privileges  in  thii 
^R701  ^^P®^  could  not  legally  be  ^exercised.  But,  sopposing  that  ike 
^  Conrt  felt  at  liberty  to  go  farther  into  the  case,  he  argned:  3. 
That  the  powers  claimed  by  these  pleas  (namelyi  to  compel  all  persom 
to  attend  the  House  for  the  purpose  of  being  examined,  to  compel  the 
attendance  of  all  persons  charged  with  contempts  of  the  House,  and  to 
compel  the  attendance  of  all  persons^without  special  cause  assigned(a) )  were 
established  by  precedent  and  authority,  were  rested  in  the  House  by  the 
law  and  custom  of  parliament,  and  were  necessary  for  the  discharge  of 
its  functions,  4.  That  the  plaintiff,  having  contemptuously  refused  to 
obey  an  order  of  the  House  which  they  had  jurisdiction  to  make,  wss 
liable  to  be  arrested  and  brought  before  them  in  custody  under  a  war- 
rant  in  the  form  sanctioned  by  their  practice,  as  the  warrant  in  question 
was  admitted  by  the  pleadings  to  be.  6.  That,  the  order  being  made, 
and  the  warrant  issued,  in  a  matter  over  which  the  House  had  jurisdie- 
tion,  this  Court  could  not  inquire  into  the  formal  mode  of  proceeding 
adopted  by  them  according  to  their  own  usage  and  practice :  the  estab- 
lished rule  being  that  the  Court  will  not  attempt  to  review  the  practice 
of  a  Court  exercising  co-ordinate  jurisdiction.  6.  That  the  warrant,  if  it 
could  be  examined  into,  was  sufficiently  certain,  according  to  the  tests 
which  have  been  applied  to  warrants  issued  by  the  superior  courts,  and 
even  by  justices  of  the  peace.  7.  On  the  question  as  to  notice,  he  con- 
tended that,  if  the  plaintiff  meant  to  allege  an  actual  defect  of  notice,  he 
^S71 1  ™^S^^  \iKY%  taken  '^'an  issue  of  fact :  as  to  the  sufficiency  of  the 
^  present  allegation  in  point  of  law  (the  objection  not  being  taken 
as  a  special  ground  of  demurrer)  he  cited  The  Dean  and  Chapter  rf 
Windsor  v.  O-over,  2  Wms.  Saund.  802,  305  a  (6th  ed.),  and  note  (13) 
to  that  case. 

On  the  question  whether  or  not  the  warrant,  if  the  proceedings  were 
otherwise  invalid,  would  protect  the  officer,  the  Attorney  General 
declined  to  offer  any  argument,  deeming  it  most  fit  to  rest  the  case  upon 
the  authority  of  the  House  and  the  general  validity  of  its  proceedings. 

Kelly  was  heard  in  reply. 

The  reasons  urged,  and  the  authorities  cited  (in  addition  to  those  above 
referred  to),  on  the  several  points  of  the  case,  will  appear  sufficiently  in 
the  judgments  of  the  Court,  and  in  the  report  of  the  subsequent  arga* 
xnents  and  judgment  in  the  Court  of  Error.  Our,  adv.  v^U, 

The  Court  being  dirided  in  opinion,  judgment  was  now  given  seriatim, 
as  follows. 

WiOHTMAir,  J.    I  am  of  opinion  that  the  plaintiff  is  entitled  to  jud^ 

Xa)  As  to  the  power  of  the  Hoaae  of  ComroonB  to  enforce  attendance  without  prenoui  auramo&fi 
and  by  merely  sending  the  Serjeant  at  Arms,  without  written  warrant,  to  fetch  the  party,  thi 
Solicitor  General  cited  the  cases  of  Baifubriggj  1  Hats.  Prec.  92,  (ed.  1818);  NorUm^  ibi^.; 
CtktU  Servant,  1  Hata.  113;  BrueHon,  ibid.  731;  GiffQtd,  and  Crooke^  ibid.  199.  He  •!» 
nferred  to  the  case  of  Pem^^rton,  1  Hata.  203.  * 
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ment  upon  the  demurrer  16  the  pleas :  and  I  come  to  this  conclasion  for 
reasons  which  involve  no  question  as  to  the  privileges  of  the  House  of 
Commons,  bat  depend  entirely  upon  the  form  of  the  warrant,  and  the 
mode  in  which  it  is  pleaded  as  a  justification. 

The  declaration  charges  the  defendant  with  seising  the  plaintiff,  and 
compelliDg  him  to  go  along  a^passage  to  a  room,  and  afterwards  rmomq 
tlong  another  passage  to  another  room,  and  there  imprisoning  the 
plaintiff,  and  then  compelling  him  to  return  to  the  first  mentioned  room, 
and  there  still  keeping  him  in  prison.  To  this  prim&  facie  trespass  the 
defendant  pleads  four  pleas,  each  setting  np,  in  substance,  the  same 
justification.  That  the  Hou^e  of  Commons,  in  order  to  compel  the 
attendance  of  the  plaintiff  before  them,  made  an  order  that  the  plaintiff 
shoold  be  sent  for,  and  brought  before  them  in  custody  of  the  Serjeant 
it  Arms,  and  that  the  Speaker  should  issue  his  warrant  accordingly ; 
that  the  Speaker  did,  in  pursuance  of  such  order,  and  according  to  the 
QBages  and  privileges  of  the  House  of  Commons,  in  order  that  the  plain- 
tiff might  be  brought  in  custody  before  the  House,  by  his  warrant,  recit* 
bg  that  the  House  had  ordered  that  the  plaintiff  should  be  sent  for  in 
the  custody  of  the  Serjeant  at  Arms,  require  and  authorise  the  defend* 
ant  (being  Serjeant  at  Arms)  to  take  into  custody  the  body  of  the  plain- 
tiff; and  that,  by  virtue  of  this  warrant,  the  defendant  did  arrest  the 
plaintiff,  and  did,  in  order  to  bring  him  before  the  Howe  in  obedience  to 
the  warranty  force  the  plaintiff  to  go  along  the  passages  and  into  the 
nid  rooms,  and  imprison  him  there  as  mentioned  in  the  declaration.  To 
these  pleas  there  is  a  demurrer,  stating,  amongst  several  other  causes, 
that  the  warrant  does  not  show  why  or  wherefore  the  plaintiff  was  to  be 
apprehended. 

It  is  to  be  observed  that  the  defendant  justifies  under  the  warrant  of 
the  Speaker,  and  under  nothing  else.  He  does  not  justify  under  the 
order  of  the  House,  nor  under  the  order  and  the  warrant  taken  together, 
but  under  the  warrant  solely.  What  he  did,  he  says,  was  in  execution 
of^  and  in  obedience  to,  the  said  warrant.  Admitting,  then,  the  privi* 
leges  of  the  House,  and  the  '^validity  of  their  order,  to  the  fullest  r#Q»To 
extent,  will  the  warrant,  as  stated  in  the  plea,  justify  the  defend- 
ant in  doing  that  which,  upon  the  face  of  the  plea,  admits  he  did  ? 

The  warrant,  reciting  an  order  of  the  House  that  the  plaintiff  should 
be  brought  before  them  in  the  custody  of  the  Serjeant  at  Arms,  directs 
the  defendant  to  take  the  plaintiff  into  custody ;  and  there  it  stops.  It 
does  not  direct  the  defendant  to  bring  him  before  the  House,  or  to  take 
him  into  custody  in  pursuance  of  the  order,  or  that  he  may  be  dealt  with 
according  to  the  order,  but  simply  directs  the  defendant  to  take  the 
plaintiff  into  custody.  It  has  no  conclusion  stating  why  he  is  to  be  taken 
into  custody,  nor  what  is  to  be  done  with  him  when  taken,  nor  how  long 
he  is  to  be  kept. 

Under  this  warrant  the  defendant  justifies,  not  only  the  taking  the 
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plaintiff  into  cnstodj,  but  the  takmg  him  first  to  one  place  and  then  to 
another,  and  keeping  him  there  in  order  to  take  him  before  the  House 
of  Commons,  which  he  was  not  directed  to  do  by  the  warrant. 

The  plea  states  the  order  of  the  House  to  have  been  made  according 
to  the  usage  and  privilege  of  Parliament,  and  that  the  Speaker  vas, 
according  to  such  usage  and  privOege,  directed  to  issue  his  warrant 
accordingly,  and  that  the  Speaker  did,  according  to  such  usage  and  pri- 
vilege, in  order  that  the  plaintiff  might  be  brought  before  the  House, 
direct,  by  his  warrant,  that  the  defendant  should  take  him  into  custody: 
but  the  plea  does  not  state  that,  by  usage  or  privilege,  a  warrant  to  take 
the  plaintiff  into  custody,  merely,  was  a. warrant  not  only  to  take  him 
into  custody  but  to  bring  him  before  the  House,  and  to  do  all  that  was 
necessary  for  that  purpose. 

*^^Ai  Was  the  defendant,  then,  at  liberty  to  do  more  than.  *he  was 
-I  expressly  directed  by  the  warrant  to  do,  because  he  would  see, 
by  the  recital  of  the  order,  that  it  required  more  to  be  done  to  fulfil  it 
than  was  authorised  or  required  by  the  warrant  itself?  Or  is  the  war- 
rant to  be  construed  as  directing  the  defendant,  not  merely  to  take  the 
plaintiff  into  custody,  but  to  bring  him  before  the  House,  and  to  do  all 
that  might  be  necessary  for  that  purpose  ? 

The  terms  of  the  warrant  are  precise  as  to  the  duty  of  the  defendant: 
and,  independently  of  some  usage  or  privilege,  the  existence  of  which  is 
not  shown,  there  is  no  authority,  of  which  I  am  aware,  to  warrant  the 
addition,  by  implication  or  intendment,  of  a  much  greater  power  of  dis- 
posing of  the  person  of  the  plaintiff  than  is  contained  in  the  directious 
given  in  unambiguous  terms  to  the  defendant. 

Several  cases  were  cited,  in  which  warrants  of  the  Speaker  in  pursu- 
ance of  orders  of  the  House  of  Commons  were  set  out  at  length ;  and  in 
all  of  them  the  warrants  were  in  terms  fulfilling  the  orders  of  the  House. 
In  Sir  Francis  BurdeU'%  Ca%e^{cL)  reported  in  14  East,  the  warrant  of 
the  Speaker  recited  the  order  of  the  House  that  Sir  Francis  Burdett 
should  be  committed  to  the  Tower  of  London,  and  required  the  Serjeant 
at  Arms  to  "take  into  his  custody  the  body  of  the  said  Sir  Francis  Bur- 
dett, and  then  forthwith  deliver  him  over  into  the  custody  of  the  Lieu- 
tenant of  His  Majesty's  Tower  of  London."  These  latter  words  would 
have  been  quite  superfluous,  if  a  direction  and  authority  to  the  Serjeant 
at  Arms  to  take  Sir  Francis  into  custody,  without  more,  would  have 
warranted  his  not  only  taking  him  into  custody  but  carrying  him  to  the 
^Q^f'-y  Tower  of  London.  Li  the  *CiM«  of  the  Sheriff  of  MiddleteXf  11 
-I  A.  &  E.  273,  which  arose  out  of  that  of  Stoekdale  v.  Mansard, 
9  A.  &  E.  1,  and  is  reported  in  11  Adolphus  k  Ellis,  the  warrant  of  the 
Speaker,  after  reciting  the  order  of  the  House,  required  the  Serjeant  at 
Arms  to  take  the  two  sheriffs  into  his  custody  and  to  keep  them  during 
the  pleasure  of  the  House.    Li  both  these  cases,  as  well  as  in  all  otheis 

(8)  Burd§U  T.  Alb&t,  14  Eait,  1,  5,  6. 
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of  which  I  am  aware,  the  warrant  of  the  Speaker  gaye  to  the  Serjeant 
at  Arms  express  authority  to  do  all  that  he  did  in  obedience  to  it. 

The  Ca%e  of  Q'off^{a)  reported  in  8  Maule  k  Selwyn,  was  cited  for 
the  defendant  to  show  that  the  express  authority  given  by  the  warrant 
might  be  extended  by  the  recital  of  the  order.  But  that  case  is  very 
distinguishable  from  the  present.  That  was  a  commitment  to  the  gaoler, 
to  keep  the  prisoner  ^^  until  he  should  be  discharged  by  due  course  of 
bw."  And  it  was  objected  that,  as  the  commitment  was  not  for  a  crime, 
some  period  for  which  he  was  to  be  detained  should  have  been  stated. 
The  commitment  recited  an  adjudication  that  he  should  be  committed 
until  he  rendered  an  account ;  and  it  was  held  that,  coupling  the  con* 
elusion  of  the  warrant  with  the  recital,  the  time  for  which  he  was  to  be 
kept  sufficiently  appeared,  and  the  conclusion,  until  discharged  by  due 
course  of  law,  was  explained.  It  is,  besides,  to  be  observed  that  the 
express  terms  of  the  warrant  in  that  case  authorised  the  gaolor  to  do  all 
that  he  actually  did,  namely,  to  keep  the  prisoner  in  his  custody ;  but 
here  the  express  terms  of  the  warrant  do  not  authorise  the  defendant  to 
take  the  plaintiff  before  the  House,  or  to  any  particular  place ;  and  it  is 
proposed  to  "^use  the  recital,  not  to  explain,  but  to  give  additional  ri^o^fct 
avthority  to  the  defendant  beyond  that  which  is  given  in  express 
and  definite  terms. 

It  was  also  contended,  for  the  defendant,  that  any  defects  in  the  war- 
rant were  supplied  by  the  averment  in  the  plea  that  the  warrant  was 
made  '*  in  pursuance  of  and  according  to  the  ancient  usages  and  privi- 
leges" of  the  House  of  Commons.  This  may  be  so ;  and  the  warrant, 
as  far  as  it  goes,  may  be  in  accordance  with  the  usages  and  privileges  of 
the  House  of  Commons.  But  the  averment  does  not  include  that  which 
the  defendant  did  beyond  the  authority  given  by  the  warrant,  and  will 
not  remove  the  objection  taken  to  the  justification.  % 

It  is  quite  unnecessary  to  consider  whether  the  defendant  could  or 
could  not  have  justified  under  the  order  and  the  warrant  together,  by 
the  introduction  of  other  averments  in  his  pleas :  for  he  was  justified 
under  the  warrant  only.  Whether  it  was  by  mistake  or  intentionally 
that  the  warrant  was  drawn  in  the  form  in  which  it  is,  it  is  not  now  very 
material  to  inquire.  The  form  is  unusual ;  and,  as  it  seems  to  me, 
imperfect :  and,  without  at  all  questioning  the  privileges  of  the  House 
of  Commons,  I  am  of  opinion  that  the  warrant  will  not  support  the  jus- 
tification. And,  though  the  objection  upon  which  I  form  my  opinion 
may  perhaps  appear  technical  and  formal,  it  is  in  reality  very  important, 
as  it  is  founded  upoi^  the  principle  that  an  authority  giving  the  right  to 
seize  or  restrain  the  person  of  another  must  be  strictly  pursued,  and  that 
defects  in  the  express  authority  given  to  a  ministerial  ofiicer  to  arrest 
cannot,  when  the  terms  are  otherwise  clear  and  precise,  be  supplied  by 
intendment. 

Oi)  Et  parte  Gvff,  3  M.  &  S.  203. 
VOL.  X.— 29 
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*S771  *^  therefore  think  that  the  plaintiff  is  entitled  to  the  jtidg- 
•^  ment. 

CoLBBinoE,  J.  It  is  unnecessary  for  me,  after  the  judgment  of  my 
brother  Wightman,  to  repeat  the  statement  of  the  record. 

It  appears  to  me  that  the  questions  which  arise  on  this  demurrer  are 
five.  Ist.  Is  the  warrant  stated  in  the  pleas  sufficient,  if  examined  oq 
the  ordinary  principles  and  without  reference  to  its  having  been  issaed 
by  the  Speaker  and  in  obedience  to  an  order  of  the  House  of  Commons? 
2d.  If  not,  does  that  circumstance  vary  the  principles  on  which  it  is  to 
be  tried,  so  as  to  make  it  sufficient?  8d.  If  not,  are  its  defects  such  as 
prevent  it  from  being  a  justification  to  the  defendant,  an  officer  bound, 
it  may  be  said,  to  obey  it  ?  4th.  If  so,  may  these  be  helped  by  the  tt^U 
stated  in  the  pleas,  showing  under  what  circumstances  it  issued?  5th. 
If  so,  are  those  facts,  as  stated  in  any  one  of  the  pleas,  sufficient  for 
the  purpose  ? 

First.  The  statement  of  the  warrant,  which  is  the  same  in  all  the 
pleas,  is  this :  ^^  after  reciting  therein  that  the  said  House  of  GommoiM 
had  that  day  ordered  that  the  plaintiff  should  be  sent  for  in  the  custody  of 
the  Serjeant  at  Arms  attending  the  said  House,  did  require  and  authorise 
the  Serjeant  at  Arms  then  attending  the  said  House  of  Commons  to  take 
into  custody  the  body  of  the  plaintiff."  The  warrant  therefore  discloses 
that  the  Speaker  issued  it  in  pursuance  of  an  order  of  the  House  tc 
send  for  the  plaintiff  in  custody,  and  the  command  to  the  defendant  to 
take  him  into  custody.  But  it  does  not  disclose  that  the  party  was 
charged  with  any  offence,  or  had  been  convicted  of  any ;  still  less  does 
*S781  *^^  ^^^^  ^^^  nature  of  the  offence ;  neither  does  it  expressly  direct 
the  Serjeant  at  Arms  to  what  place  to  take  the  body  of  his  pri- 
soner, nor  how  long  to  detain  him.  If  for  the  House  of  Commons,  in 
this  warrant,  you  substitute  any  other  authority  known  to  the  constito- 
iion,  it  is  quite  clear  that  this  warrant  would  be  bad.  The  party  sought 
to  be  arrested  under  it  might  lawfully  resist,  or,  if  arrested,  would  be 
discharged  upon  the  return  to  a  writ  of  habeas  corpus.  It  would  be  s 
waste  of  time  to  enlarge  upon  this  point :  and  I  will  only  refer  to  the 
Petition  of  Right,  8  C.  1,  ss.  5,  and  10 ;  Lord  Coke*s  Commentary  on 
Magna  Charta,  c.  29;  2  Inst.  52,  53,  and  2  Lord  Hale  s  P.  C.  122, 123: 
this  last  the  rather,  because,  although  he  is  inclined  in  some  measure  to 
qualify  the  strong  language  of  Lord  Coke,  yet  the  utmost  latitude  which 
he  will  allow  is  that  there  must  be  a  ^'  tolerable  certainty  in  the  body  of 
the  warrant  for  what  it  is,  as  for  felony  generally,  though  the  particuUr 
is  best  to  be  expressed."     But 

Secondly.  As  this  warrant  issues  by  authority  of  the  House  of 
Commons,  it  may  be  answered,  first,  that,  as  to  the  cause  of  arrest,  it  n 
sufficiently  stated ;  for  the  order  is  stated,  and  the  order  of  the  House 
is  sufficient  cause :  secondly,  that,  if  that  be  not  so,  still  the  warraoti 
of  the  House  are  not  to  be  dealt  with  as  the  warrants  of  ordinary  msgi^' 
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tratea,  and  that  the  form  here  adopted  is  sufficient :  thirdly,  that  the 
plea  avers,  and  the  demurrer  admits,  this  warrant  to  be  issued  in  the 
form  authorised  bj  the  law  and  usage  of  parliament,  which  must  conclude 
against  all  objections. 

The  first  of  these  answers,  which,  however,  applies  only  to  the  omis- 
sion of  a  statement  of  the  cause  of  arrest,  is  founded  on  the  supposed 
anthoritj  of  the  "^House,  and  involyes  this  proposition :  that  the  r^toyn 
House  may  order  its  officer  to  arrest  any  man  and  bring  him  in 
custody  before  them,  at  its  mere  will  and  pleasure,  without  previous  sum- 
mons, without  charge  of  offence  or  adjudication  of  guilt,  without  any 
purpose  to  be  answered,  in  a  word  without  any  cause  but  that  mere  will 
and  pleasure.  If  this  proposition  be  true,  the  cause  of  arrest  is  undoubt- 
edly stated ;  and  that  objection  to  the  form  of  the  warrant  fails.  But  is 
the  proposition  true  ?  It  is,  I  believe,  the  first  time  that  it  ever  was 
asserted ;  and,  as  it  distinctly  places  the  personal  liberty  of  every  com- 
moner in  the  land  within  the  irresponsible  power  of  the  House,  as  it 
asserts  that,  whether  charged  or  uncharged,  guilty  or  innocent,  contemp- 
tuous and  disobedient  or  submissive  and  obedient,  the  House  may  im- 
prison any  one  of  us,  it  surely  should  have  been  shown  by  those  who 
maintain  it  on  what  foundation  it  rests,  what  authority  can  be  cited  for 
it,  whether  it  has  been  uniformly  claimed,  or  whether  it  fiows  as  a  neces- 
sary consequence  from  the  great  duties  which  the  House  has  to  perform, 
or  the  general  and  acknowledged  powers  with  which  it  is  armed  by  the 
constitution.  Nothing  of  this  kind  was  attempted  in  this  argument.  It 
iraa  not  necessary  for  the  learned  argument  in  Stochdale  v.  Bansard^  9 
A.  &  E.  1 :  but  neither  does  it  follow  from  anything  there  maintained. 
That  the  Commons  are,  in  the  words  of  Lord  Coke,  the  general  inquisi- 
tors of  the  realm,  I  fully  admit :  it  would  be  difficult  to  define  any  limits 
by  which  the  subject  matter  of  their  inquiry  can  be  bounded :  it  is  unne- 
cessary to  atteqipt  to  do  so  now:  I  would  be  content  to  state  that 
*they  may  inquire  into  everything  which  it  concerns  the  public  r^togn 
weal  for  them  to  know ;  and  they  themselves,  I  think,  are  intrusted 
with  the  determination  of  what  falls  within  that  category.  Coextensive 
with  the  jurisdiction  to  inquire  must  be  their  authority  to  call  for  the 
attendance  of  witnesses,  to  enforce  it  by  arrest  where  disobedience  makes 
that  necessary,  and,  where  attendance  is  required,  or  refused,  in  either 
stage,  of  summons  or  arrest,  there  need  be  no  specific  disclosure  of  the 
subject  matter  of  inquiry,  because  that  might  often  defeat  the  purpose  of 
the  examination.  All  this,  however,  which  I  not  merely  admit  but  main- 
tain, falls  immensely  short  of  the  proposition  now  in  hand.  It  is  to  be 
observed  that  the  pleas  themselves,  so  far  from  resting  on  this,  contain 
a  full  statement  of  circumstances,  showing  that,  in  the  particular  instance, 
the  Commons  were  fully  justified  in  requiring  a  warrant  to  be  issued. 
Had  the  Solicitor  General  conceived  that  there  was,  by  the  constitution 
of  Parliament,  such  an  authority  as  is  now  contended  for,  it  is  inconceiv- 
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able  that  a  mucli  shorter  and  more  eaailj  proyeaUe  plea  would  not  hate 
been  put  on  the  file :  the  mere  issuing  of  this  warrant  by  order  of  the 
House  would  have  sufficed.     In  truth,  common  learning  on  the  constito- 
tion,  common  justice,  and  common  sense,  equally  revolt  against  it.    If 
such  a  limitation  on  the  birthright  of  Englishmen  existed,  so  important, 
so  remarkable  in  its  cause  and  consequences,  it  must  have  been  stated, 
though  it  would  have  been  recorded  with  regret,  I  think,  and  something 
like  shame,  in  some  one  of  those  many  definitions  of  our  most  valuable 
right,  the  right  of  personal  liberty,  with  which  our  text  writers  abonnd. 
^Qoi -I       I  p&ss  on  to  the  second  answer :  that  with  regard  to  *the  tran- 
-'  scendent  powers  of  the  House,  and  its  identity  with  the  people 
at  large,  and  out  of  respect  to  its  great  dignity,  the  warrants  which  it 
issues  are  not  to  be  dealt  with  as  those  which  proceed  from  tribnnals 
co-ordinate  with  ourselves,  or  inferior.     I  cannot  admit  that  the  degree 
of  strictness  in  which  formal  accuracy  is  to  be  required  in  warrants  has 
been  measured,  or  ought  to  be,  by  the  dignity  of  the  courts  from  which 
they  issue.    Experience  has  shown  that  the  liberty  of  the  subject,  with 
which  we  are  intrusted,  is  involved  in  the  accuracy  in  point  of  form  of 
legal  proceedings.     For  that  reason  accuracy  is  required :  and  in  that 
view  of  it  it  is  no  paradox  to  say  that  form  becomes  substance.    The 
more  powerful  therefore  the  source,  and  the  higher  in  point  of  rank,  the 
more  strictness  ought  we  to  show,  the  more  accuracy  may  reasonably  be 
required.     From  the  wide  extent  of  jurisdiction,  indeed,  in  the  one  case, 
and  its  narrowness  in  the  other,  a  different  rule  of  intendment  exists: 
but,  with  this  qualification,  the  rule  is  as  I  have  stated.     And,  as  it  is 
no  breach  of  respect  to  suppose  that  the  highest  functionary  of  the  most 
exalted  Court  may  improvidently  err  in  point  of  form,  however  honest 
his  intention,  and  as  the  most  mischievous  results  might  flow  to  the  indivi- 
dual or  to  posterity  if  the  inaccuracy  were  allowed  to  pass  into  a  prece* 
dent,  the  more  mischievous  in  proportion  to  the  greater  power  of  the 
Court,  it  is  no  breach  of  respect,  but  a  bounden  duty,  respectfully  to  set 
such  erroneous  proceedings  aside.     But  it  is  trifling  with  language  to 
speak  of  the  present  warrant  as  defective  in  form  only.     If  the  House 
cannot  arrest  of  its  own  mere  pleasure  and  without  cause,  to  omit  to 
state  any  cause,  and  to  rely  on  its  mere  pleasure,  is  to  proceed  with  one 
^Kogon  '''essential  of  the  jurisdiction  absent.    If  the  only  objection  to  the 
warrant  had  been  that  it  omitted  to  state  expressly  for  what  time 
the  plaintiff  was  to  be  in  custody,  in  whose  custody  to  be  kept,  or  whither 
to  be  carried  by  the  Serjeant,  I  will  not  say  that  it  might  not  have  been 
answered  that  all  these  might  be  collected  with  reasonable  certainty 
from  the  recitals,  at  least  sufficiently  so  for  the  purpose  of  protecting  the 
officer  in  his  obedience.     But  there  is  nothing  from  which  the  cause  for 
issuing  the  warrant  can  in  the  remotest  degree  be  gathered. 

Lastly,  it  is  said  that  from  the  language  of  the  pleas  we  are  bound  to 
understand  that  the  form  of  the  warrant  is  according  to  the  ancient 
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uages  and  privileges  of  tbe  House  and  the  law  and  custom  of  Parlia- 
ment.   If  the  result  of  the  language  of  the  record  is  that  the  plaintiff 
lias  admitted  this,  then  I  also  distinctly  admit  that  he  is  answered :  as 
against  him,  tbe  law  of  Parliament  must  be  taken  to  be  as  admitted : 
and,  whenever  a  court  of  law  finds  the  law  of  Parliament  applicable  to 
a  ease  before  it,  it  is  as  much  bound  to  govern  its  decisions  by  it  as  in 
another  case  by  the  common  or  statute  law  of  the  realm.     The  law  of 
Parliament  is  parcel  of  the  law  of  England,  of  the  same  authority  as 
any  other  parcel.     This,  therefore,  is  merely  a  question  of  construction. 
The  first  plea  states  an  order  by  the  House  in  pursuance  of  and  according 
toils  ancient  usages  and  privileges,  and  the  law  and  custom  of  Parliament, 
"as follows;  that  is  to  say:  That  the  plaintiff  should  be  sent  for,  and 
brought  before  the  said  House  of  Commons  in  the  custody  of  the  Serjeant 
at  Arms,'*  and  **  that  the  Speaker  of  the  said  House  of  Commons  should 
issue  his  warrant  accordingly."     There  can  be  no  doubt  that  these  last 
^words  import  merely  that  the  Speaker  should  issue  the  warrant  p^^goq 
m  such  legal  and  accustomed  form  as  will  legally  effectuate  the  ^ 
order  of  the  House :  but  nothing  can  be  collected  from  them  as  to  what 
is  the  legal  and  accustomed  form :  and  they  will  not  give  validity  to  a 
wanant  in  any  but  the  legal  and  accustomed  form.    The  plea  proceeds : 
'^whereupon  the  Right  Honourable,"  &c.,  ^Uhen  being  the  Speaker,'* 
&c./^in  pursuance  of  the  order  and  resolution,"  &c.,  and  ^Mn  pursuance 
of  and  according  to  the  ancient  usages  and  privileges  of  the  said  House 
of  Commons  and  the  law  and  custom  of  Parliament,  afterwards  and 
before,'*  &c.,  "  in  order  that  the  plaintiff  might  be  brought  in  the  custody 
of  the  Serjeant  at  Arms  of  the  said  House  before"  it  ^^  according  to  the 
order  and  resolution  last  mentioned,  for  the  purpose  aforesaid,  by  hi^ 
warrant  in  that  behalf  duly  made,  after  reciting  therein  that  the  House 
bad  that  day  ordered,"  &;c.     (His  Lordship  then  stated  the  warrant, 
as  in  pp.  862,  877,  ant%).     It  is  a  maxim  in  the  construction  of  plead* 
ings  that  everything  shall  be  taken  most  strongly  against  the  pleader : 
but  I  prefer  to  consider  this  language  without  any  such  unfavourable  lean- 
ing.   It  appears  to  me  clear  that,  considered  candidly,  and  by  the  light 
of  common  sense,  all  that  is  said  of  the  usages  of  the  House  and  the  law 
of  Parliament  relates  to  the  jurisdiction  of  the  Speaker  and  his  act  in 
iasoing  a  warrant  to  effectuate  the  resolution  of  the  House:  all  that 
relates  to  the  qualities  of  the  warrant  itself  is  summed  up  in  the  words 
"in  that  behalf  duly  made.'*    But  it  is  now  settled  law  that  the  word 
"daly"  will  not  supply  the  place  of  a  specific  allegation  of  any  material 
requisite  to  the  validity  of  an  act.    If  it  were  requisite  that  this  warrant 
should  have  been  *under  the  seal  of  the  Speaker,  to  allege  it  p^qo^ 
'Muly  made"  would  not  cure  the  want  of  an  averment  that  it  was  '- 
under  his  seal.   Everard  v.  Patterson^  6  Taunt.  625,  is  an  authority  for 
this,  in  the  Exchequer  Chamber.     A  fortiori,  it  will  not  cure  the  want 
of  an  averment  that  it  was  made  according  to  the  fonui  and  with  all  the 
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be  left  in  blank,  and  no  reason  stated  for  the  onuBsion,  bnt  only  an 
imperfect  description  of  the  individual,  as — ^H.  son  of  George  H.,  it  has 
been  decided  by  all  the  judges  that  resistance  would  be  lawful,  and  a 
killing  of  the  constable  not  murder ;  Bex  v.  Sbody  1  Mo.  C.  C.  281.(a) 
MQo^^  Now  it  cannot  be  contended  that  the  constable  was  *bound  to 
execute  what  the  party  might  lawfully  resist  eyen  to  the  death: 
and  the  ground  on  which  the  constable's  justification  can  alone  be  put, 
the  act  itself  being  prim&  facie  illegal,  is  that  a  lawful  authority  com- 
manded him,  and  therefore  made  it  his  duty  to  do  it. 

I  have  examined  many  parts  of  Lord  Coke  and  Lord  Hale  on  this 
point :  but  it  is  not  very  easy  to  extract  a  certain  rule  from  them,  nor  to 
reconcile  them  with  each  other.  The  law,  with  regard  both  to  the  form 
of  warrants  and  the  authority  of  magistrates  to  issue  thjem,  was  not  so 
accurately  settled  when  they  wrote  as  it  has  since  been.  Even  Hawkins, 
at  a  later  date,  leans  to  the  opinion  that  a  constable  ^^  may  and  ought  to 
execute  a  general  warrant  to  bring  a  person  before  a  justice  of  peace, 
to  answer  such  matters  as  shall  be  objected  against  him  on  the  part  of 
the  king,  for  that  the  officer  ought  to  presume  that  the  justice  hath  a 
jurisdiction,"  "unless  the  contrary  appear;  and  it  may  often  endanger 
the  escape  of  the  party  to  make  known  the  crime  he  is  accused  of;"  3 
Hawk.  P.  C.  175  (ed.  7),  B.  c.  18,  s.  10.  But  neither  this  opinion  nor 
these  reasons  could  be  maintained  at  this  day. 

In  the  2d  Institute,  Lord  Coke  considers  the  matter  of  the  requisitei 
to  make  a  good  warrant  in  two  places :  in  the  commentary  on  Magna 
Charta,  c.  29,  pp.  52,  8,  4,  and  that  on  the  statute  De  frangentibns 
Prisonam,  1  Ed.  2,  pp.  591,  2.  What  he  says  in  the  latter  place,  which 
would  be  more  unfavourable  to  the  defendant,  ought  not  to  be  relied  on, 
because  it  is  said  with  particular  reference  to  the  statute.  In  the  former, 
he  is  treating  expressly  of  imprisonment,  lawful  or  unlawful,  as  that  may 
^QOQ^  depend  on  the  goodness  or  badness  of  the  ^warrant.  One  of 
the  requisites  to  make  it  good  he  asserts  to  be  the  statement  of 
the  cause  on  its  face.  Among  his  reasons  is  the  impossibility  of  the 
Court  dealing  with  the  case  on  the  return  to  a  habeas  corpus,  unless  the 
cause  of  the  imprisonment  appear ;  and  he  states  that  the  Petition  of 
Right  has  now  made  an  end  of  the  question.  That  statute,  it  will  be 
remembered,  recites  the  grievance  that  divers  subjects  had  of  late  been 
imprisoned  *^  without  any  cause  showed,"  and  provides  against  it  for  the 
future.  Having  shown  what  is  an  unlawful  imprisonment  in  thi.s,  among 
other,  respects,  he  comes  to  the  remedies,  and  among  them  enumerates 
this  action  of  false  imprisonment,  not  making  any  distinction,  it  should 
seom,  between  the  magistrate  who  issues  and  the  officer  who  execnteB 
the  warrant. 

Lord  Hale,  2  P.  C,  at  p.  Ill,  and  also  1  P.  C.  578,  states  his  opinion 
that  a  warrant,  not  containing  the  cause  9pe€ially^  but  being  only  gt^ 

(a)  See  Hoye  y.  AmA,  1  Man.  &  G.  775,  785. 
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nOy  to  aniwer  $ueh  matters  a»  shtztl  be  cijectedj  is  not  void,  but  only 
erroneoos,  and  will  be  a  justification  for  the  officer  acting  under  it.  At 
p.  460  of  vol.  ly  be  says,  ^^altbough  the  warrant"  ^'  be  not  in  strictness 
Iswful,  as  if  it  express  not  the  cause  particularly  enough^  yet  if  the  mat- 
ter be  within  his  jurisdiction  as  justice  of  peace,  the  killing  of  such  officer 
in  execution  of  his  warrant  is  murder;  for  in  such  case  the  officer  cannot 
dispute  the  validity  of  the  warrant,  if  it  be  under  seal  of  the  justice.** 
For  this  he  cites  Yearb.  14  H.  8, 16,(a)  which  is  not  at  all  a  satisfactory 
authority.  All  the  Judges  there  seemed  to  think  that  a  justice  could  not 
arrest  for  felony ;  but  the  majority  thought,  as  he  was  a  Judge  of  record, 
and  had  a  seal  *of  office,  the  warrant  under  his  seal  would  pro-  p^oq/v 
tect  the  officer  though  the  matter  was  out  of  his  Jurisdiction.  ^ 
Again,  Lord  Hale,  vol.  i.  p.  580,  states  that,  ^^  a  general  warrant  upon 
a  complaint  of  robbery  to  apprehend  all  persons  suspected,  and  to  bring 
them  before,  &c.,  was  ruled  voidj  and  false  imprisonment  lies  against" 
the  officer  executing  it. 

Understood  in  one  and  that  the  most  reasonable  sense,  the  test  of 
jnrisdiction  is  the  safest  and  most  generally  applicable  that  can  be  sug- 
gested, the  jurisdiction  namely  to  arrest  upon  the  facts  stated  on  the 
warrant.  If  the  warrant,  in  the  shape  in  which  it  is  given  to  the  officer, 
is  snch  that  the  party  may  lawfully  resist  it,  or,  if  taken  on  it,  will  be 
released  on  habeas  corpus,  it  is  a  warrant  which  in  that  shape  the  magis- 
trate had  no  jurisdiction  to  issue,  which  therefore  the  officer  need  not 
haye  obeyed,  and  which,  at  common  law,  on  the  principle  above  laid 
down  by  Chief  Justice  Willbs,  will  not  protect  him  against  the  action 
of  the  party  injured.  Where  a  cause  is  expressed,  but  imperfectly,  the 
officer  may  not  be  expected  to  judge  as  to  the  sufficiency  of  the  state- 
ment :  and  there,  if  the  subject  matter  be  within  the  jurisdiction  of  the 
magistrate,  he  may  be  bound  to  execute,  and,  as  a  consequence,  be 
entitled  to  protection.  Where  no  cause  is  expressed,  there  is  no  que^ 
tion  as  to  the  want  of  jurisdiction.  That  is  this  case;  and  I  am  there- 
fore of  opinion  that  the  obedience  of  the  defendant  was  voluntary  and 
not  protected  by  the  warrant. 

I  come,  therefore,  to  the  fourth  question :  wjiether  we  may  look  to 
the  facts  alleged  in  the  pleas  to  supply  that  which  is  wanting  in  the  war- 
rant itself.  And  I  have  necessarily  anticipated  much  of  what  I  should 
have  said  *on  this  point,  in  considering  the  last  preceding  ques-  r»QQ-| 
tion.  Upon  principle,  this  seems  a  question  very  easy  of  an- 
swer. Why  is  it  necessary  to  state  at  all  the  cause  on  the  face  of  the 
warrant?  Several  reasons  are  given:  not  the  least  important  is,  thai 
the  party  called  upon  to  submit  to  the  process  of  the  law  may  know 
what  it  is  that  is  charged  against  him,  and  for  what  it  is  that  he  is  called 
upon  to  yield  himself  a  prisoner.  If  no  cause,  or  an  insufficient  cause 
appear,  he  takes  his  measures  accordingly  at  the  time ;  and  he  must 
judge  from  the  information  communicated  at  the  time.     Should  he 

(•)  Yetrb.  HU.  14  H.  S.  fo.  16  A,  pL  3. 
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resist,  and  kill  or  injure  the  officer  in  his  resistance,  and  be  brought  to 
trial,  it  could  not  be  contended  that  any  fact  could  be  added  to  the 
statement  in  the  warrant  to  bis  prejudice.  The  act  with  which  he  is 
charged  must  take  its  character  from  the  circumstances  as  they  then 
stood.  He  was  resisting  a  wrongful  imprisonment,  wrongful  because  the 
officer  was  not  armed  with  a  legal  authority  for  arresting  him ;  and  that 
is  the  act  for  which  he  is  to  answer.  This  reasoning  equally  applies,  if 
he  submits  and  brings  his  action  for  damages.  Whatever  cause  for 
imprisoning  him  may  have  existed,  the  action  lies,  because  the  imprison- 
ment of  which  he  complains  was  unauthorised  and  wrongful.  As  well 
might  a  new  warrant  be  subsequently  granted  to  the  officer,  and 
relied  on  by  him  as  a  defence,  as  facts  be  added  in  the  plea  to  help  out 
the  defective  warrant.  These  facts  can  only  show  that  be  might  have 
been  well  arrested,  not  that  he  was,  which  is  the  question  at  issue.  We 
may  come  nearer  to  the  point,  and  suppose,  not  only  a  good  cause,  but 
a  good  warrant,  only  the  constable  has  left  it  at  home  and  arrests  with- 
out any ;  the  imprisonment  clearly  would  be  illegal ;  it  could  not  be  said 
*S921  ^  ^^^^  heen  effected  *under  and  by  virtue  of  the  warrant;  and 
'^  surely  no  averment  in  pleading  could  be  allowed  to  cure  the 
defect.  Nor  is  this  mere  form :  we  are  bound  to  look,  beyond  the  mere 
instance,  to  the  evils  which  the  precedent  might  let  in  if  any  laxity  vere 
allowed  in  these  proceedings,  by  which  our  property,  our  liberty,  oar 
lives  are  to  be  affected.  The  case  thus  standing  upon  principle,  I  do 
not  find  any  authority  cited  which  looks  the  other  way.  The  cases 
most  nearly  in  analogy  are  those  of  commitments  by  magistrates  after 
conviction ;  and  these  all  maintain  the  argument  for  the  plaintiff;  the 
conviction  will  not  defend  the  magistrate  unless  the  commitment  agree 
with  it,  and  the  execution  be  regular ;  and  the  legislature  has  interposed, 
by  Stat.  7  &  8  G.  4,  c.  80,  s.  89,  to  protect  defective  commitments  if 
they  allege  a  conviction  and  there  be  a  good  and  valid  conviction  to 
sustain  them.  Our  own  practice,  on  returns  to  habeas  corpus  with  a 
certiorari  bringing  up  the  depositions  in  felony,  proceeds  on  the  same 
principle ;  for,  if  the  warrant  be  bad,  but  the  depositions  disclose  good 
ground  for  imprisonment,  we  do  not  merely  remand  but  recommit 
Wickes  V.  CltUterbueky  2  Bing.  488,  and  Rogers  v.  JoneSy  By.  &  M. 
129  ;(a)  are  authorities,  so  far  as  they  go,  the  same  way. 

I  think,  therefore,  that  we  are  not  at  liberty  to  look  to  the  facts  stated 
in  the  plea  for  the  purpose  of  curing  the  defect  in  the  warrant.  It  is 
unnecessary  therefore  for  me  to  consider  their  effect.  It  was  very  pro- 
per to  plead  them ;  for  they  show  that  the  Speaker  had  jurisdiction  to 
issue  a  warrant ;  but  they  do  not  show  that  the  warrant  he  did  issue  was 
a  lawful  one. 

*S9S1       ^^  come  to  this  conclusion  with  most  sincere  regret :  I  cannot 

^  but  think  it  probable,  from  the  admitted  facts,  that  the  Hoase 

was  pursuing  an  inquiry  strictly  within  its  province ;   and  it  is  to  b6 

(a)  8.  C.  in  Banc,  Rog€r9  y.  Jo%t§,  3  B.  &  C.  409. 
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lamented  that  its  course  should  be  obstructed  by  an  inadyertency  in  the 
language  used  in  the  proceeding  necessary  to  enforce  due  obedience  to 
its  commands,  or  that  this  Court,  or  any  member  of  it,  should  even  appear 
to  be  in  conflict  with  it.  It  is  a  consolation  that  the  difference  is  only 
apparent :  no  question  of  privilege  is  /eally  at  issue :  one  or  two  propo- 
BitioDS  have  indeed  been  put  forward,  which  I  have  been  compelled  to 
notice  and  dissent  from ;  but  these  have  not  been  shown  to  be  founded 
on  any  usage  of  the  House.  We  were,  indeed,  told  that  to  the  journals 
of  the  House  we  must  refer  for  the  law  of  Parliament  in  this  matter ; 
and  I  agree  to  the  remark ;  for  the  law  of  Parliament  must  govern  us 
in  this  case ;  and  the  usage  of  Parliament,  meaning  thereby  the  clear, 
ancient  and  uniform  usage,  is  the  law  of  Parliament.  But,  upon  the 
reference,  no  warrant  was  produced  in  this  form,  or  open  to  this  censure. 
It  was  said  that  in  earlier  times  the  House  arrested  without  written 
warrant ;  and  no  doubt  that  appears  to  be  so :  but  this  avails  nothing  in 
the  argument,  unless  it  can  be  shown  that  the  Serjeant  did  not  orally 
communicate  to  the  party  the  cause  for  which  he  was  summoned  or 
arrested.  It  is  perfectly  consistent  with  what  appears  that  he  did  so, 
and  ve  ought  to  presume  that  he  did ;  for  we  must  presume  that  the 
House  of  Commons  would  proceed  in  the  manner  most  consonant  with 
reason  and  justice,  and  the  analogy  of  the  common  law. 

No  distinction  between  the  several  pleas  has  been  made  in  the  argu- 
ment on  the  part  of  the  defendant. 

*Tbe  conclusion,  upon  the  whole,  to  which  I  have  come,  is  that  rt^QQA 
our  judgment  ought  to  be  for  the  plaintiff.  ^ 

Williams,  J.  I  have  the  misfortune  to  differ  from  the  rest  of  the 
Court  in  this  case.  It  is  some  satisfaction,  however,  to  think  that  this 
difference  does  not  arise  upon  any  question  affecting  the  existence  or  the 
extent  of  the  privileges  of  the  House  of  Commons.  No  doubt  was 
attempted  to  be  raised  upon  this  point,  in  the  argument  of  the  learned 
counsel  for  the  plaintiff.  The  objection  to  the  pleas,  and  the  right  of 
the  plaintiff  to  the  judgment  of  the  Court,  were  made  to  rest,  exclusively, 
upon  the  form  of  the  Speaker's  warrant  as  set  forth  in  those  pleas.  A 
few  additional  words,  as  I  understood  that  argument,  would  have  removed 
all  doubt  and  difficulty  from  the  case.  If,  in  the  warrant  of  the  Speaker, 
the  direction  to  the  defendant  had  been,  not  merely  to  take  the  plain* 
tiff  into  custody,  but  ''  him  safely  to  keep  during  the  pleasure  of  the 
House"  (and  I  am  at  a  loss  to  understand  what  validity  the  warrant  can 
receive  from  the  addition),  I  should  have  been  unable  to  distinguish  this 
case  from  that  of  the  Sheriff  of  Middlesex^  11  A.  &  E.  278.  Because, 
although  in  the  present  there  is  not,  as  in  that  case  there  was,  a  direct 
resolution  or  adjudication  of  a  contempt,  yet  a  contempt  of  the  House 
of  Commons  and  of.  its  undoubted  privileges  plainly  appears  from  the 
undisputed  facts  of  the  case. 

It  may  be  convenient,  therefore,  thus  early  in  the  course  of  the  remarks 
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I  am  about  to  offer,  to  bring,  at  once,  distinctly  into  notice  what  were 
the  circumstances,  and  what  the  occasion,  upon  which  the  plaintiff  was 
^og^-i  ^taken  into  custody  by  the  defendant,  the  Serjeant  at  Arms 
-^  of  the  House  of  Commons.  And,  in  so  doing,  I  shall  not  deem 
it  needful  to  travel  out  of  the  first,  plea  and  the  allegations  therein  con- 
tained. 

It  appears,  then,  that  certain  matters  were  under  discussion  in  the 
House  of  Commons,  and  that  it  was  considered  by  the  said  House  to  be 
necessary  that  the  plaintiff  should  be  examined  at  the  bar  of  the  said 
House :  that  it  was  thereupon  ordered  that  the  plaintiff  should  attend 
forthwith :  that  the  plaintiff  had  notice  of  the  said  order,  and  did  not 
attend,  but  ^'  wilfully  and  contemptuously"  refused  so  to  do :  and  that 
the  said  House  was  informed  and  had  notice  thereof:  that  thereupon  it 
was  ordered  that  the  plaintiff  should  be  sent  for  and  brought  before  the 
House  in  the  custody  of  the  Serjeant  at  Arms,  and  that  the  Speaker 
should  issue  his  warrant  accordingly.  Then  follows  the  warrant,  which 
it  will  be  necessary  hereafter  to  notice  more  particularly.  At  present, 
I  am  only  considering  whether  a  contempt  was,  in  fact,  committed. 

And,  upon  this  part  of  the  case,  no  doubt,  as  I  believe,  has  been,  or, 
as  I  think,  can  be  raised.  In  the  consideration  of  it,  I  perfectly  agree 
with  what  was  said  by  Lord  Denman  in  the  Case  of  the  Sheriff  of 
Middlesex  J  11  A.  &  E.  291 :  ^'  It  is  unnecessary"  (says  his  Lordship) 
^^  to  discuss  the  question"  (the  strong  opinion  of  Lord  Coke,  however,  is 
well  known ;  see  4  Inst.  37,  and  the  passages  cited  in  argument  ;(a) 
^^  whether  each  House  of  Parliament,  be  or  be  not  a  Court ;  it  is  clear 
that  they  cannot  exercise  their  proper  functions  without  the  power 
4,nQ/>n  *of  protecting  themselves  against  interference."  Equally  clear 
is  it,  in  my  opinion,  that,  in  the  exercise  of  their  inquisitorial 
functions,  they  must  have  the  power  of  enforcing  the  attendance  of 
witnesses,  or  their  authority  would  be  nothing,  and  the  House  of  Com- 
mons but  the  shadow  of  a  name.  The  House,  therefore,  had  an  undoubted 
right  to  order  the  attendance  of  the  plaintiff,  and,  upon  his  ^'  contemp- 
tuous" refusal,  to  commit  him  for  the  contempt,  or  (as  I  think)  to  order 
him  to  be  brought  in  custody  before  them,  to  show  cause,  if  he  had  anj, 
why  he  refused  to  attend,  or  to  give  evidence,  if  required.  Up  to  this 
point,  therefore,  there  is,  I  apprehend,  no  doubt,  and  the  matter  is  clear: 
the  question  is,  as  already  stated,  upon  the  form  and  manner  in  which 
the  authority  of  the  House  has  been  vindicated  upon  the  present  occa- 
sion. 

The  plea  states  the  Speaker's  warrant  thus.  Whereupon,  the  Speaker, 
in  pursuance  of  the  said  last  mentioned  order  (that  the  plaintiff  should 
be  brought  before  the  House  in  custody,  &c.),  *'  and  according  to  th^ 
ancient  usages  and  privileges  of  the  said  House  of  Commons  and  the 
law  and  custom  of  Parliament,"  by  his  warrant  duly  made,  ^^  after 

{fl)  4  Inst.  pp.  11,  23,  24,  28,  were  cited  by  the  Solicitor  General. 
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redting  thorem  that  the  said  House  of  Commons  had  that  day  ordered 
that  the  plaintiff  should  be  sent  for  in  the  custody  of  the  Serjeant  at 
Arm»j'  ^'  did  require  and  authorise  the  Serjeant  at  Arms"  ^^  to  take  into 
custody  the  body  of  the  plaintiff."  Then  follows ^the  justification  of  the 
defendant,  that  he  took  him  by  virtue  of  the  warrant  in  order  to  bring 
Mm  before  the  Houee*  And  the  question  is,  whether  the  said  warrant 
be  or  be  not  a  justification  to  him  in  the  execution  of  his  duty,  no  excess 
therein  being  pretended. 

And,  before  I  proceed  to  examine  that  more  minutely,  "^I  think  v^qm 
it  right  to  premise  that  all  cases  of  warrants  of  commitment  by 
inferior  jurisdictions  are,  in  my  opinion,  wholly  inapplicable  to  the  pre* 
sent.  It  seems  to  me  clear  that  the  warrant  of  the  Speaker  of  the  House 
of  Commons,  if  brought  before  this  Court,  is  judged  of  upon  principles 
entirely  different  from  those  which  govern  the  decision  of  the  cases  just 
referred  to.  The  warrant  in  the  Cme  of  the  Sheriff  of  Middlesex^  11 
A.  k  E.  277,  was  in  the  following  form :  ^'  Whereas  the  House  of  Com- 
mons have  this  day  resolved  that  William  Evans,  Esq.,  and  John  Wheel- 
ton,  Esq.,  Sheriff  of  Middlesex,  having  been  guilty  of  a  contempt  and 
breach  of  the  privileges  of  this  House,  be  committed  to  the  custody  of 
the  Serjeant  at  Arms  attending  this  House:  These  are  therefore  to 
require  you  to  take  into  your  custody  the  bodies  of  the  said  William 
E?ans  and  John  Wheelton,  and  themsafely  to  keep  during  the  pleasure 
of  this  House ;  for  which  this  shall  be  your  sufficient  warrant.  Charlbs 
Shaw  Lefbyrb."  Now  this,  if  examined  according  to  the  rules  which 
prevail  in  the  cases  above  mentioned,  is,  I  apprehend,  manifestly  defect- 
ire.  If  a  person  be  convicted  of  being  '^a  rogue  and  vagabond,"  and 
committed  accordingly,  and  facts  be  stated  not  sufficient  to  justify  the 
legal  inference,  he  is  entitled  to  his  discharge ;  Rex  v.  Brown^  8  T.  R«  ^ 
26.  Equally  defective,  I  presume,  would  it  have  been,  if  the  warrant 
had  stated  a  conviction  of  the  party  as  being  ^'  a  rogue  and  vagabond,'* 
without  more.  If  commissioners  commit  a  bankrupt  for  a  contempt  in 
not  answering  questions,  this  Court  would  discharge  him  if  the  questions 
were  not  specified,  that  the  Court  might  judge  of  their  legality ;  by  two 
judges  in  Ex  *parte  Leake^  9  B.  &  Cr.  234,  240 :  and  in  JEx  r^ggg 
parte  (7ojf,  8  M.  &  S.  208  (hereafter  more  fully  noticed),  a  war-  *- 
rant  of  commitment  for  not  aocounting  and  paying  over  money,  directing 
the  party  to  be  kept  till  ^^  discharged  by  due  course  of  law^^  would,  it 
Beems,  have  been  held  bad,  if  it  had  not  been  supported  by  previous  parts 
of  the  warrant.  If,  as  contended  for  in  the  argument  for  the  plaintiff, 
oonrenient  certainty  as  to  the  place  where,  and  the  time  during  which, 
the  custody  is  to  be,  are  requisite  in  order  to  make  a  warrant  legal,  that 
object  seems  to  be  imperfectly  forwarded  by  the  statement,  that  the 
party  should  be  kept  during  the  pleasure  of  the  House.  What  would  be 
thought  of  a  magistrate's  warrant,  however  in  all  other  respects  unex- 
ceptionable, which  should  direct  a  commitment  during  the  pleasure  of 
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any  man  or  set  of  men  whatsoever  ?  Yet  the  Speaker's  warrant,  in  the 
form  above  set  forth,  was  sustained  hj  this  Court,  and  the  parties  apply- 
ing for  liberation  remanded ;  and  that,  too,  under  circumstances  wUch, 
if  any  such  case  can  over  exist,  would  have  led  to  an  examination  of  it 
with  the  greatest  anxiety  and  jealousy.  And  not  only  was  such  the 
decision  of  this  Court ;  but  all  doubt  may  be  considered  at  an  end  by  the 
questions  proposed  by,  and  the  answer  given  to,  the  House  of  Lords  in 
BurdeU  v.  Abbot^  5  Dow,  165,  199.(a) 

I  come  now  to  the  allegation  in  the  plea  above  set  forth.  And,  I 
believe,  it  is  considered  that  the  words,  ^^the  Speaker,"  ^^in  pursuance" 
of  the  said  last  mentioned  order,  *^  and  according  to  the  ancient  u%aga 
and  privileges  of  the  said  House  of  Commons  and  the  law  and  custom  of 
^oacTi  Parliament^*  ^^  by  his  warrant  in  that  behalf  *duly  made,"  "did 
require  and  authorise  the  Serjeant  at  Arms"  ^Ho  take  into 
custody  the  body  of  the  plaintiff,"  simply  mean  that  the  Speaker  did,  in 
fact,  make  his  warrant.  I  confess,  however,  that  I  entertain  some  doabt 
whether  the  allegation  ought  to  be  so  restrained,  or  whether  it  is  not, 
also,  descriptive  of  the  nature  and  quality  of  that  warrant ;  that  is, 
whether  it  is  not  to  be  understood  from  the  allegation  that  the  warrant 
was  in  such  form  as,  according  to  the  usages  of  the  House  and  the  law 
of  Parliament,  had  been  in  like  cases  issued  by  the  Speaker  to  bring  a 
party  in  custody  before  the  House.  And,  if  so,  I  should  also  doabt 
whether  such  allegations,  so  understood,  would  not,  at  once,  have  closed 
the  question,  upon  the  ground  that  the  House  of  Commons  is  competent 
to  regulate  the  forms  of  its  own  proceedings,  and  is  the  sole  judge  of 
them.  In  the  case  Ex  parte  Smt/th{b)  it  appeared  that  the  Judicial 
Committee  of  the  Privy  Council  had  ordered  Smyth  to  appear  "  ab»h 
lutely :"  of  this  order  Smyth  complained,  and  applied  for  a  prohibition, 
both  to  this  Court  and  to  the  Exchequer.  Both  Courts,  upon  the  beariDg, 
considered  the  question  in  the  same  manner.  Was  the  cause  within  the 
jurisdiction  of  the  Court  below?  If  so,  the  inquiry  is  at  an  end;  for 
the  complaint  respects  the  conduct  of  the  cause  in  that  Court,  and  with 
its  practice  we  will  not  interfere.  And  this,  too,  in  the  case  of  an  inf^ 
rior  Court.  It  is  unnecessary,  however,  to  pursue  this  part  of  the  sub- 
ject further,  or  to  pronounce  any  decisive  opinion  upon  it,  becanse,  in 
*4001  ^^^^^^^  view,  the  warrant  may,  in  my  ^opinion,  be  sustained,  and 
^  that,  even  if  it  ought  to  be  examined  in  the  manner  contended  for 
by  the  plaintiff,  it  is  good  and  sufficient  in  law. 

Upon  this  part  of  the  case,  two  questions,  as  it  seems  to  me,  arise: 
first,  whether  the  recital  in  the  warrant  may  be  resorted  to,  in  order  \x^ 
explain  and  support  the  mandatory  part ;  and,  secondly,  if  it  may,  whether 
such  recital  be  sufficient  for  the  purpose. 

Now,  upon  the  first  question,  Qoff's  Case,  8  M.  &  S.  203,  abore 

fa)  See  p.  418,  post. 

(«)  In  B.  R.  3  A.  &  E.  719,  724.    In  Ezcheqoer,  2  C.  M.  &  R.  748 ;  8.  C.  Tyr.  ia  G.  S29. 
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referred  to  generally,  has  a  stroDg  bearing.    It  is,  indeed,  decisive  to 
show  that  previoaa  matter  may  have  the  effect  of  explaining  and  rectify- 
ing in  a  warrant  what  would  otherwise  be  imperfect  and  erroneous. 
Goff  was  committed  by  warrant  of  two  justices,  for  that  he,  being  col- 
lector of  rates  for  the  parish  of  Richmond,  under  stat.  25  G.  8,  c.  41, 
refused  to  pay  over  moneys,  collected  by  virtue  of  the  act,  to  W.  S. ; 
and  the  justices  adjudged  that  he  should  be  committed  to  gaol,  there  to 
remain  until  he  should  account  and  pay  over  the  moneys  to  the  said  W. 
S.    They  then  required  the  keeper  of  the  gaol  to  receive  and  keep  him, 
^^ until  he  should  be  discharged  hy  due  course  of  law.'*    For  this  fault, 
and  the  uncertainty  of  the  latter  part  of  it,  the  warrant  was  objected 
to;  and  the  cases  of  commitments  by  commissioners  of  bankrupt,  which 
kd,  therefore,  been  held  ill,  were  cited.    And  those  cases  were  not 
qnestioned  in  the  argument ;  but  reliance  was  placed  on  the  previous 
fart  of  the  warrant,  and,  especially,  the  adjudication  that  Goff  should 
be  committed  until  he  accounted  and  paid ;  and  it  was  contended  that 
the  conclusion  ought  to  be  construed  with  reference  to  that  which  pre- 
ceded it,  and  *80  be  sustained.    And,  per  Lord  Ellbnborouoh  :  r*4A;| 
"coupling  the  premises  with  the  conclusion,  is  it  not  in  effect  the 
lame  as  if  the  warrant  had  directed  the  gaoler  to  detain  the  party  until 
he  had  accounted  7    We  must  read  the  warrant  as  if  the  magistrates 
had  in  the  conclusion  recited  over  again  the  adjudication."  The  prisoner 
was  remanded.    The  principle  of  this  case  has  since  been  recognised  by 
the  Court  of  Exchequer ;  Coster  v.  Wilsotij  8  M.  &  W.  411.    It  cannot, 
indeed,  be  said  that  the  previous  matter  in  Qoff's  CasCy  8  M.  &  S.  208, 
is,  tn  kindj  the  same  as  that  which  I  am  about  to  notice  in  the  present : 
hat  the  principle  of  reference  for  the  purpose  of  sustaining  the  warrant 
is,  I  think,  thereby  established. 

Upon  the  second  question  proposed  a  few  remarks  will  suffice.  The 
warrant  recites  an  order  that  the  plaintiff  "  should  be  sent  for  in  the 
custody  of  the  Serjeant  at  Arms."  Now  what  is  the  meaning  of  ^^  sent 
for  in  custody?"  Or,  rather,  what  can  it  be,  but  that  the  plaintiff  was 
to  be  '*  brought  before  the  House  in  the  custody  of  the  Serjeant  at 
Arms?"  And,  if  so,  ^^  coupling  the  premises  with  the  conclusion"  (accord- 
ing to  Lord  Ellbnborouoh),  what  can  be  a  more  reasonable  interpreta- 
tion than  that,  the  warrant  being  to  take  the  plaintiff  into  custody,  it 
ought  to  be  understood  by  aid  of  the  recited  order  as  directing  '^  to  take 
him  into  custody  for  the  purpose  of  bringing  him  before  the  House  ?'* 
And,  if  80,  the  warrant,  in  my  opinion,  is  perfectly  legal. 

In  the  case  of  a  warrant  of  commitment  by  the  Speaker  of  the  House 
of  Commons,  a  resolution  that  the  party  has  been  guilty  of  a  contempt 
is  requisite,  but  not  any  specification  of  the  nature  of  that  contempt ; 
*and,  as  we  have  already  seen,  neither  the  time  during  which,  nor  r^c^Ao 
ihe  place  where,  the  imprisonment  is  to  be  need  be  stated.  More-  ^ 
^er,  a  contempt,  in  fact,  may  have  been  committed,  or  it  may  not: 
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nothing  appears ;  bnt  credit  is  given  (which  in  the  case  of  an  inferior  jnm- 
diction  would  not  be)  to  the  House  of  Commons,  that  they  would  not 
commit  without  a  sufficient  cause.  At  all  events,  this  Court  cannot 
inquire  in  such  case.  And  why  may  not  the  intendment  also  be  made, 
in  the  present  instance,  that  the  House  of  Commons  ordered  that  the 
plaintiff  should  ^^  be  sent  far  in  the  custody  of  the  Serjeant  at  Arms,"  or 
(as,  I  think,  it  must  be  understood)  '^  brought  before  the  House"  in  that 
custody,  for  some  good  and  sufficient  cause  ?  For,  surely,  there  maybe 
many  such.  That  seems  to  me  scarcely  a  more  forced  supposition  than 
that  a  contempt  has  been,  in  fact,  committed,  though  none  appears. 

It  remains  that  I  should  add  a  few  words  upon  a  point  (connected  with 
this  part  of  the  case)  briefly  touched  upon  already,  but  requiring  perhaps 
some  further  notice.  It  was  contended,  in  argument,  that  the  only  unob- 
jectionable course  for  the  House  to  pursue  was  to  adjudge  the  party 
guilty  of  a  contempt,  and  commit  him  accordingly.  I  cannot  accede  to 
this  argument.  I  think  that,  having  ordered  the  attendance  of  the 
plantiff  as  a  witness,  of  the  fitness  of  which  the  House  of  Commons  alone 
had  the  competence  to  judge,  they  might,  upon  his  wilful  default,  com- 
pel his  attendance  to  answer  for  that  default,  and,  upon  that  attend- 
ance, make  such  order  respecting  him  as  to  the  House  might  seem  meet 
If  a  witness,  having  notice  that  the  House  had  ordered  his  attend- 
ance, disobeys,  no  further  order,  in  the  shape  of  a  second  notice,  is  neces^ 

M031  ^^^7*  *E^6^  ^^  ^^^  ^^^  ^f  Commissioners  of  Bankrupts,  if  the 
bankrupt  refuses  to  attend,  no  second  summons  is  necessary  before 
a  warrant  of  commitment  issues ;  but  such  warrant  may  go  at  once ; 
Hx  parte  lAnthwaitey  16  Yes.  284, 235,  note  (49),  and  Battye  v.  Qre»l% 
8  East,  819,  326.  Then,  what  is  the  difference,  so  far  as  the  partj 
affected  is  concerned,  between  the  two  modes  of  proceeding?  If  the 
party  be  committed  for  a  contempt  ^^  during  the  pleasure  of  the  House," 
his  chance  of  liberation  depends  upon  his  appearing  and  submitting  to  do 
what  is  required.  If  the  course  be  pursued  (as  here)  of  ordering  him  to 
be  brought  in  custody  before  the  House,  his  opportunity  of  making  sncli 
amends  as  may  lead  to  his  deliverance  is  more  immediate ;  and,  so  far, 
this  course  is  more  beneficial  to  him.  If,  upon  any  given  state  of  facts, 
a  person  may  be  sent  to  prison  for  contempt,  surely  he  may  be  brought 
before  the  House,  whereby  he  may  avoid  being  sent  to  prison  at  alL 
The  power  in  each  case  seems  to  me  to  be  precisely  similar,  and  to  depend 
upon  the  same  principle,  the  necessity  of  vesting  such  power  in  the  House 
of  Commons  for  the  sake  of  the  public  interest  and  welfare. 
Upon  the  whole,  my  opinion  is  that  judgment  should  be  for  the  defendant 
Lord  Dbnman,  C.  J.  This  case,  notwithstanding  the  length  of  the  argu- 
ment and  the  weight  of  the  matters  discussed,  lies  in  a  very  narrow  com- 
pass. The  defendant  justifies  the  imprisonment  of  the  plaintiff  under  the 
^ .  ^  .  warrant  of  the  Speaker  of  the  House  of  Commons,  which  directed 
-I  the  defendant  to  take  the  plaintiff  into  ^custody,  after  recitia; 
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tlat  ha  presenee  had  been  required  in  the  House  by  an  order  of  which 
the  plaintiff  had  notice,  but  to  avoid  obedience  to  which  he  contemptu- 
ously concealed  himself. 

There  was  no  necessity  for  authorities  to  show  the  power  of  either 
House  of  Parliament  to  commit  for  a  contempt.  That  power,  which 
they  possess  in  common  with  all  the  superior  Courts,  was  fully  recog- 
nised in  Stockdale  y.  Hansard^  9  A.  &  E.  1,  and  was  acted  upon  in  a 
proceeding  which  grtfw  out  of  that  case,  and  is  reported  in  11  Adol- 
phos  k  Ellis,  p.  278,  The  Case  of  the  Sheriff  of  Middlesex.  That 
power,  indeed,  was  neither  directly  or  indirectly  questioned  by  the 
learned  counsel  for  the  plaintiff  on  the  present  occasion.  The  privilege 
of  Parliament  to  prosecute  all  inquiries  which  they  may  deem  necessary 
for  the  discharge  of  their  high  duties  was  also  admitted  without  dispute, 
and  the  power,  consequently,  to  compel  the  attendance  of  all  persona 
irhom  them  may  require  for  such  purposes.  Some  doubt  has  been 
strongly  and  eloquently  stated  on  the  power  to  order  a  person  to  be 
brought  in  custody  before  the  House  in  the  first  instance,  or,  at  least, 
vithout  apprising  him  of  the  reason  for  requiring  it :  but  I  confess  it 
wonld  rather  appear  to  me,  though  sensrble  of  the  weight  of  these  con- 
siderations, that,  as  the  exercise  of  their  privilege  of  inquiry  may  obvi- 
ously he  wholly  defeated  by  delay,  it  may  be  necessary  to  secure  such 
attendance  by  coercive  measures  without  previous  notice  and  without  ex- 
planation, and  that  of  that  necessity  the  House  alone  can  judge. 

But  the  defendant  rests  his  justification  on  higher  '^'ground,  ^^  .^. 
and  puts  foremost  in  the  points  to  be  argued  a  much  more  exten-  *■• 
sire  principle.  '^  The  defendant,  being  an  officer  of  the  House  of  Com- 
mons, is  protected  by  an  order  of  the  House  directing  him  to  do  to  the 
plaintiff  the  identical  act  complained  of;  such  an  order,  of  itself  and 
without  more,  ia  an  answer  to  the  action."  Now  this  is  the  leading  pro- 
position maintained  by  the  defendant  in  the  case  of  Stockdale  v.  JTa^i- 
Mrd;  and  it  was,  upon  examination,  deliberately  denied  by  the  unani- 
mons  judgment  of  this  Court. 

To  the  doctrine  established  by  that  judgment  I  fully  adhere,  unques- 
tioned as  it  has  been  in  any  court  of  error,  strictly  conformable,  as  I  am 
firmly  convinced,  to  the  principles  of  our  law,  and  essential  to  the  exis- 
tence of  a  free  constitution.  Holding,  therefore,  that  the  mere  order  of 
the  House  of  Commons  does  not,  of  itself,  legalize  whatever  it  may 
enjoin,  whether  executed  by  its  own  officer  or  by  any  other  person,  I 
most  reject  this  ground  of  defence.  On  the  contrary,  I  hold  that  this 
Coort  is  not  at  liberty  to  decline  the  jurisdiction  of  examining  the 
grounds  on  which  the  imprisonment  of  any  one  of  Her  Majesty's  subjects 
may  be  justified,  whatever  the  dignity  or  power  of  those  who  may  have 
caused  his  imprisonment,  whether  it  be  questioned  in  an  action  for  damages, 
or  on  a  return  to  a  habeas  corpus,  or  in  the  more  solemn  inquest  that 
may  be  condacted  in  a  criminal  Court,  in  a  case  of  life  and  death,  where 
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liomicide  may  have  resulted  from  enforcing  or  opposing  the  order,  atid 
the  jadge  may  be  compelled  to  decide  on  its  legality.  If,  in  the  perform- 
*±OfV\  ^^^^  ^^  ^^  '^'duty,  I  find  the  defendant  justified  by  an  order 
-^  of  the  House  of  Commons,  either  convicting  or  punishing  the 
plaintiff  for  a  contempt,  or  made  for  the  purpose  of  bringing  the  plain- 
tiff before  them  for  the  necessary  exercise  of  their  pri?ileges,  the 
defendant  will  be  of  course,  in  my  opinion,  entitled  to  our  judgment. 

Here,  however,  it  is  unfortunate  that  serious  objections  are  urged 
against  the  warrant  set  forth  in  the  plea. 

It  recites  that  the  plaintiff's  presence  had  been  required  in  the  House 
of  Commons ;  that  he  had  notice  of  their  resolution  to  that  effect  and 
the  order  thereupon  made ;  but  that  he  contemptuously  concealed  himself, 
to  avoid  obedience  to  it ;  and  then  the  resolution,  that  he  should  be  sent 
for  and  brought  before  the  House  of  Commons,  and  that  the  Speaker 
should  issue  his  warrant  accordingly ;  whereupon  the  Speaker,  in  order 
that  the  plaintiff  might  be  brought  before  the  House  in  the  custody  of 
the  Serjeant  at  Arms,  according  to  the  order  and  resolution  aforesaid, 
by  his  warrant,  reciting  that  the  House  had  that  day  ordered  that  the 
plaintiff  should  be  sent  for  in  the  custody  of  the  Serjeant  at  Arms,  did 
require  and  authorise  that  officer  to  take  into  custody,  the  body  of  the 
plaintiff.  Here  the  warrant  ends.  Under  it,  the  airest  and  detention 
of  the  plaintiff,  and  his  removal  to  various  places,  are  justified. 

This  instrument  must  be  considered  as  a  committal  for  contempt  or  as 
a  means  of  compelling  the  plaintiff's  attendance  in  the  House  of  Com- 
mons, or  perhaps  as  both.  In  both  points  of  view  it  is  said  to  be  essen- 
tially defective,  for  omitting  to  state  the  object  and  end  for  which  it 
*4071  ^^  issued.  If  it  word  to  enforce  sentence  of  '''contempt,  the 
-^  plaintiff's  learned  counsel  insisted  that  some  limit  to  that  impri- 
sonment ought  to  appear  in  it:  if  the  intention  were  only  to  bring  him 
before  the  House,  that  intention  ought  to  be  disclosed.  The  officer,  it 
was  contended,  is  bound  to  look  no  farther  than  the  direction  in  the 
warrant ;  and  that  places  him  in  the  officer*s  custody  without  any  inti- 
mation how  long,  or  for  what  purpose,  the  prisoner  is  to  be  detained. 
The  prisoner,  it  was  also  contended,  has  a  right  to  see  the  warrant,  th^t 
he  may  submit  to  it,  if  lawful ;  but,  however  sensible  of  the  obligation 
to  submit  to  the  authority  of  the  House,  he  would  not  be  bound  to 
undergo  an  imprisonment  at  the  discretion  of  the  officer,  to  whom  the 
House  had  not  delegated  such  discretion.  For  the  Speaker's  warrant 
was  likewise  impeached,  as  not  pursuing  the  resolution  on  which  it  pro- 
poses to  be  founded,  but  which  only  directed  that  he  should  be  brougbt 
before  the  House  of  Commons. 

The  objections  were  met  in  various  ways.  First,  it  was  said  that  the 
resolution  set  forth  in  the  plea,  that  the  plaintiff  should  be  brought 
bef  )re  the  House,  may  be  incorporated  into  the  warrant  which  required 
the  Serjeant  to  take  him  into  custody.    But,  at  common  law,  every  wa^ 
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rant  must  speak  for  itself,  and  must  show  two  things,  a  good  cause  for 
depriving  the  party  named  of  his  liberty,  and  some  lawful  period  for  his 
confinement.  ^^  The  warrant,"  (says  Lord  Coke,  2  Inst.  52,)  '^  contain- 
ing a  lawful  cause,  ought  to  have  a  lawful  conclusion."  This  is  repeated 
by  Lord  Hale  and  all  the  text  writers ;  and  it  is  well  established  by 
nameroas  ^authorities.  Lord  Chief  Justice  Holt  asserted  this  t-^aqq 
principle  in  Braey'9  Caee^  1  Ld.  Ray.  99 ;  (a)  so  did  Lord  Ellek- 
BOROUGH  in  JSx  parte  Qoffy  8  M.  &;  S.  208 ;  the  whole  Court,  in  Lord 
Tbntsrden's  time,  in  Qroame  v.  Faruter^  5  M.  &;  S.  814 ;  and  the 
Court  of  Exchequer  in  Daniell  v.  Philip%^  1  Cro.  M.  k  R.  662 ;  S.  C. 
5  Tyr.  293.  In  the  last  mentioned  case  Parke,  B.,  1  Cro.  M.  k  R.  678, 
expresses  himself  in  the  very  words  of  Chief  Justice  Holt  :  ^^  The  cause 
of  commitment  ought  to  be  certainly  stated,  to  the  end  that  the  party 
may  know  for  what  he  suffers,  and  how  he  may  regain  his  liberty."  The 
learned  Baron  proceeds :  ^'  And  if  it  be  not,  it  is  not  only  a  ground  for 
discharging  the  party,  but  the  warrant  is  void,  and  no  justification  in  an 
action  of  false  imprisonment."  He  adds  the  following  sentence,  after  citing 
Qroome  v.  Forester^  ^'  contrary  to  the  dictum  of  Lord  Holt  in  Bracy'u 
Cate^'*  Comb.  391.  I  must,  however,  here  remark  that  Groome  v.  Forester^ 
far  from  professing  to  overrule  any  opinion  of  Holt,  proceeds  on  the  autho- 
rity of  his  decision  in  Braey^9  Ca$ej  taking  no  notice  of  this  supposed  dic- 
tum or  of  the  inaccurate  reporter  on  whose  single  statement  it  rests ;  a 
dictum  unnecessary  to  the  decision,  and  plainly  repugnant  to  it  on  prin- 
ciple, as  well  as  to  Holt's  known  opinion.  It  is  mentioned  by  Comber- 
bach  that  an  action  had  been  talked  of :  and  we  may  well  suppose  that 
Holt  would  be  desirous  of  discouraging  so  vexatious  a  proceeding  for  a 
mere  slip  in  the  officer,  and  that  his  language  was  misconstrued  into  an 
opinion  that  no  action  could  be  maintained. 

From  this  ancient  and  indisputable  principle  it  follows  *that  a  r^AQQ 
had  warrant  cannot  be  eked  out  by  the  more  regular  and  formal 
conYiction ;  or  rather,  indeed,  it  is  the  same  principle.  It  required  no 
authority :  but  there  is  a  decision  on  the  very  point  in  2  Bingham  in  the 
ease  of  Wiekes  v.  autterbueky  2  Bing.  483.  (}off*$  Case,  8  M.  &  S. 
203,  does  not  appear  to  me  inconsistent ;  for  there  Lord  Ellenborough 
diaUnctly  lays  down  this  principle :  "  If  there  was  any  Uncertainty  on 
the  face  of  the  commitment  I  should  have  agreed  with  the  argument. 
Bat  coupling  the  premises  with  the  conclusion,  is  it  not  in  effect  the 
same  as  if  the  warrant  had  directed  the  gaoler  to  detain  the  party  until 
he  had  accounted  7  We  must  read  the  warrant  as  if  the  magistrates  had 
in  the  conclusion  recited  over  again  the  adjudication."  Le  Blanc,  J., 
observed :  ^*  When  the  party  has  accounted  and  paid  over  the  money,  ho 
will  be  entitled  to  be  discharged  by  due  course  of  law."  That  is,  the 
warrant  itself  both  indicates  a  conclusion  of  the  imprisonment,  the 
party's  discharge  by  due  course  of  law,  which,  though  vicious  as  too 

ifl)  S.  C.  Comb.  390.    5  Hod.  906,  (JBrac^  t.  Harrit.) 
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general  if  it  stood  alone,  receives  an  explanation  from  the  other  words 
in  the  same  warrant,  and  shows  that  his  accounting  in  conformity  to  his 
duty  is  the  means  of  such  discharge.  But  the  warrant  before  us  has  no 
conclusion  whatever:  and,  even  if  it  justified  the  arrest  (which  is  qaes* 
tioned  on  other  grounds),  cannot  justify  any  of  the  ulterior  proceediDgs 
against  the  plaintiff. 

I  apprehend  that  the  goodness  of  a  warrant  in  respect  of  its  contents 
is  wholly  independent  of  the  authority  from  which  it  proceeds.  How- 
ever dignified  and  powerful  the  body  which  sends  forth  process,  that 
^^4101  P^^^^^^  '''must  be  consistent  with  itself  and  with  the  law,  in  order 
"^  to  defend  the  officer  irho  acts  upon  it.  There  is  no  disrespect  to 
the  high  Assembly  with  which  this  matter  originated  in  applying  the 
same  rules  of  construction  to  the  instruments  by  which  it  acts  as  to  those 
that  may  be  issued  by  an  ordinary  justice  of  the  peace.  It  is  impossible 
to  make  this  distinction.  The  magistrate  is  as  absolute,  while  exercising 
his  jurisdiction,  as  an  act  of  parliament  can  make  him.  A  recent  act(a) 
has,  in  certain  cases,  permitted  him  to  avail  himself  of  a  good  conviction 
where  a  commitment  would  otherwise  have  been  imperfect :  but  that 
act  proves  what  the  common  law  was,  and  has  no  application  to  the 
present  case. 

There  is  a  general  averment,  in  the  plea,  that  the  acts  complained  of 
were  done  in  accordance  with  the  ancient  usages  and  principles  of  the 
House,  and  the  law  and  custom  of  Parliament.  And  the  plaintiff  is 
said  to  have  admitted  this  as  a  fact  by  demurring.  But  I  am  of  opinion 
that  this  would  give  too  extensive  an  effect  to  admissions  by  demurrer, 
which  ought  to  be  rigidly  confined  to  what  the  rules  of  construction 
require,  especially  when  the  averment  is  ambiguous  and  the  fact  is  not 
peculiarly  within  the  knowledge  of  the  party.  The  averment  here  will 
be  satisfied  by  being  interpreted  with  reference  to  the  mere  issuing  of 
the  warrant.  We  cannot  suppose,  either  that  the  defendant  claims  for 
the  House  of  Commons  the  privilege  of  issuing  a  bad  warrant,  or  that 
the  party  questioning  the  conduct  of  its  officer  admits  such  privilege, 
still  less  that  the  officer  should  exceed  the  limits  of  the  authority  which 
the  warrant  purports  to  vest  in  him. 

^Aw\  The  point  lastly  stated  for  argument,  on  behalf  of  the  *defend- 
''  ant  is  that  the  Speaker's  warrant  issued  in  a  case  where  the 
House  of  Commons  had  jurisdiction,  and  the  Courts  of  common  law  have 
no  right  or  power  to  inquire  into  the  formal  mode  in  which  they  have 
proceeded.  But  the  answer  is,  that  we  are  inquiring,  not  how  the  House 
proceeded,  but  how  the  officer  acted.  The  view  that  I  take  steers  clear 
of  all  collision  with  any  privilege  of  the  House,  except  that  large  and 
general  one  to  which  I  first  adverted,  and  renders  it  unnecessary  to  con- 
cider  the  other  objections  to  the  plea.  And,  though  the  objections  to 
'this  warrant  may  at  first  sight  appear  of  a  technical  nature,  they  will  be 
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found,  on  oonsideratioDi  to  mrolye  principles  of  vital  importance  to  tho 
liberty  of  the  subject.  Judgment  for  the  plaintiff. 


Sn  l^t  (^irjiriistr  Cjiambrr. 

(Error  from  the  Queen's  Bench.) 
Sir  WILLIAM  GOSSET  v.  HOWARD. 

For  marginal  note,  aee  pp.  359,  360,  ante. 

Damages  having  been  assessed  (May  27th9  1845)  at  200^.  over  and 
abo?e  costs,  &c.y  and  judgment  signed,  in  the  above  casci  the  defendant 
below  brought  a  writ  of  error  in  the  Exchequer  Chamber,  assigning  error 
in  the  common  form.  Joinder.  The  writ  of  error  was  argued  in  Trinity 
yacation(a)  and  Michaelmas  yacation,(i)  1S46. 

*Sir  F.  ThengeTy  Attorney  Oeneral,  for  the  plaintiff  in  error  r+^-i  n 
(defendant  below,)  after  comparing  and  observing  upon  the  several  ^ 
jadgments  delivered  in  the  Queen's  Bench,  argued,  as  to  the  case  itself, 
as  follows. 

First :  The  act  in  question  appearing  to  have  been  done  by  order  of 
the  House  of  Commons,  that  order  is  a  complete  justification  to  the  offi-* 
cer,  and  a  perfect  answer  to  the  action.  This  point,  though  it  could  not 
be  urged  in  the  Queen's  Bench,  may  be  argued  before  this  Court,  which 
has  not  yet  Lad  it  under  consideration.  (The  argument  on  this  subject 
is  omitted,  the  Court  of  Error  not  having  given  any  decision  on  the 
point.  The  authorities  cited  were  for  the  most  part  the  same  as  those 
collected  in  Stoekdale  v.  Hansard^  9  A.  &  E.  1 ;  the  only  additional 
ones  being  stat.  8  &;  4  Vict.  c.  9,  s.  1  (recital) ;  Co.  Litt.  127  5,  and 
note  (1)  to  FoxufUt  v.  Tremainej  2  Wms.  Saund.  209,  as  to  the  form  of 
pleading  in  Jay  v.  Tophamy{e) ;  Verdon  v.  Deaele^  2  Show.  800,  and  the 
pleadings  in  the  same  case  as  set  out  in  Brownl.  Ent.  129.({2) )  [Maule,  J. 

{a)  Jane  13th  and  15th.  Before  Tikoal,  C.  J.,  CoLTMAif,  Maulb  and  Crssswell,  Ja.,  and 
Parjce,  Aloebsoit  and  Rolfs,  Ba. 

({*)  NoYember  30th  and  December  let.  Before  Coltmiv,  Maulb  and  Cbb3swbll,  Js.,  and 
PiBKE,  Aldbbsoit  and  Rolfb,  Ba. 

(0  U  Eaat,  102,  note  (a)  to  Burdtdt  t.  AXbot, 

{i)  Aldbbsoit,  B.  asked,  with  reference  to  thia  head  of  the  argument,  whether  the  order  of 
the  Houae  would  be  concluaive  if  they  directed  that  a  peraon  should  be  put  to  death.  I'he 
Attorney  General  anawered,  that  he  ahould  decline  arguing  upon  any  extreme  and  extrava- 
gant caae.  [Aldebsov,  B.  It  may  not  be  neceaaary  for  you,  because  the  course  of  precedent 
which  you  rely  upon  may  have  extended  aa  far  as  the  case  of  contempt,  thotTgh  not  farther ; 
not,  for  instance,  to  the  turning  a  man  out  of  hia  freehold.]  The  auppoaition  of  an  extreme 
abuse  might  be  urged  againat  the  jurisdiction,  however  undeniable,  of  any  court.  [Aldbrson, 
B.  There  ia  a  difference  between  abuaing  known  powers  and  assuming  unknown  ones.]  If 
a  House  of  Parliament  aasumed  such  powers,  the  question  raiaed  would  be  a  conatitutional, 
Bot  a  legal  one.  There  ia  no  legal  redreaa  againat  the  Hbuae,  more  than  againat  the  Sovereign 
kcraelf^  if  she  inflicted  a  peraonal  injury.  [Aldbbson,  B.  But  it  does  not  follow  that  if  an 
officer  were  employed,  the  officer  of  the  Sovereign  or  of  the  Houae  would  be  protected.  Your 
best  anawer  ia,  that  the  anthorttiea  do  extend  to  the  case  for  which  you  require  them,  and  you 
is  not  wiDt  more.    Tuidal,  C.  J.    That  is  your  beat  answer.] 

Z2 


413  GossET  V.  Howard.  Ex.  Ch.  H.  V.  1847. 

*4l^1  *^^^  contend  that  the  order,  eren  if  there  had  been  no  wsr* 
''  want,  wonld  have  been  a  jnstification.]  It  would.  In  former 
times  no  warrant  would  have  been  issued  ;(a)  and  here  none  would  have 
been  necessary,  if  the  House  had  not  directed  the  Speaker  to  issue  one. 
Then, 

Secondly:  The  warrant,  at  all  events,  was  a  justification,  having 
issued  by  order  of  the  House ;  for  the  officer  is  bound  to  execute  all 
orders  and  warrants  of  the  House  where  no  defect  of  jurisdiction  appears 
on  the  face  of  them ;  and  here  no  such  defect  appears,  and  the  warrant 
is  alleged  in  the  pleas  to  have  been  issued  according  to  the  usages  and 
privileges  of  the  House  and  the  law  and  custom  of  Parliament,  which 
fact  is  admitted  by  the  demurrer.  And  the  Court  cannot  go  into  any 
further  inquiry.  This  position  rests  upon  the  same  authorities  a.<(  those 
cited  under  the  first  head  of  the  argument. 

Thirdly :  Assuming  that  the  authority  is  to  be  inquired  into,  the  pro- 
ceedings of  the  House  in  this  case  were  in  pursuance  of  its  ancient 
usages  and  privileges,  and  agreeable  to  the  law  and  custom  of  Parlia- 
ment. On  the  judgments  delivered  in  the  Court  below  it  is  perhaps  left 
doubtful  whether  this  is  admitted  by  the  demurrer,  at  least  to  the  extent 
of  acknowledging  that  the  warrant  itself  was  framed  according  to  those 
privileges,  and  to  that  law  and  custom.  But  it  is  clear  upon  authoritj 
that  the  powers  claimed  by  the  several  pleas  are  inherent  in  the  House, 
and  essential  to  the  proper  discharge  of  its  functions :  and,  up  to  the 
^issuing  of  a  warrant,  this  is  admitted  in  the  judgments  of  Lord 
-I  Denman,  C.  J.,  and  Coleridge,  J.,(a)  in  the  Court  below.  The 
authority  of  the  Commons,  as  ^^  the  general  inquisitors  of  the  realm,"  to 
set  on  foot  examinations,  is  asserted  in  4  Inst.  11,  24.  In  Burdett  v. 
Ahlot^  14  East,  1, 138,  Lord  Ellenborough,  speaking  of  the  House  of 
Commons,  says  that,  ^'independently"  '^ of  any  precedents  or  recognised 
practice  on  the  subject,  such  a  body  must  i,  priori  be  armed  with  a  com- 
petent authority  to  enforce  the  free  and  independent  exercise  of  its  own 
proper  functions,  whatever  those  functions  might  be."  In  StoekddU  v* 
Mansardy  9  A.  &  E.  115,  Lord  Denman,  C.  J.,  said :  ^*  The  Commons 
of  England  are  not  invested  with  more  of  power  and  dignity  by  their 
legislative  character  than  by  that  which  they  bear  as  the  grand  inquest 
of  the  nation.  All  the  privileges  that  can  be  required  for  the  energetic 
discharge  of  the  duties  inherent  in  that  high  trust  are  conceded  without 
a  murmur  or  a  doubt."  Littledalb,  J.,  added,  9  A.  &  £.  168 :  "There 
is  no  doubt  about  the  right  as  exercised  by  the  two  Houses  of  Parlia- 
ment with  regard  to  contempts  or  insults  offered  to  the  House,  either 
within  or  without  their  walls ;  there  is  no  doubt  either  as  to  the  freedom 
of  their  members  from  arrest,  or  of  their  right  to  summon  witnesses,  to 
require  the  production  of  papers  and  records,  and  the  right  of  printing 

(a)  See  p.  370*  note  (0),  antS. 
(6)  Aati,  pp.  379,  380,  404. 
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docoments  for  the  use  of  the  members  of  the  constituent  body ;  and  af 
to  any  other  thing  which  may  appear  to  be  necessary  to  carry  on  and 
condact  the  great  and  important  functions  of  their  charge/'  Pattesov^ 
J.,  9  A.  &  E.  pp.  209, 210, 218,  recognised  the  right  of  the  *House  ^^ . 
to  protect  itself  by  summary  proceedings  against  obstruction,  and  ^ 
soid  also  (in  answer  to  an  argument  for  the  defendant) :  ''  The  House  10 
armed  with  ample  powers  to  send  for  all  persons  who  can  give  them 
information  either  before  a  committee,  or  at  the  bar  of  the  House." 

Fourthly :  If  the  House  of  Commons  was  acting  in  the  regular  course 
and  exercise  of  its  constitutional  functions,  the  question  remains,  whether 
the  proceeding  by  which  the  House  carried  out  its  object  was  regular  and 
formal  or  not.  But,  on  the  asaamption  now  made  as  to  jurisdiction,  the 
Court  of  Queen's  Bench  could  not  inquire  whether  the  warrant  was  in  such 
a  form  as  this  Court  might  deem  yalid.  Some  observations  of  the  learned 
Judges  on  this  point  in  Soward  v.  Qo»$ety{a)  are  at  variance  with  many 
authorities,  from  The  Case  of  the  Earl  of  Shafteshury^  6  How.  St.  Tr* 
1269,  downwards.  Coleridob,  J.,(i)  after  noticing  the  argument  '^  that, 
witE  regard  to  the  transcendent  powers  of  the  House,  and  its  identity 
with  the  people  at  large,  and  out  of  respect  to  its  great  dignity,  th^ 
warrants  which  it  issues  are  not  to  be  dealt  with  as  those  which  proceed 
from  tribunals  co-ordinate  with  ourselves,  or  inferior,"  said :  V'  I  cannol 
admit  that  the  degree  of  strictness  in  which  formal  accuracy  is  to  b# 
required  in  warrants  has  been  measured,  or  ought  to  be,  by  the  dignitj 
of  the  courts  from  which  they  issue.  Experience  has  shown  that  tha 
liberty  of  the  subject,  with  which  we  are  entrusted,  is  involved  in  th# 
accuracy  in  point  of  form  of  legal  proceedings.  For  that  reason  aecup 
racy  is  required :  and  in  that  view  of  it^  it  is  no  paradox  to  say  that 
form  ^becomes  substance.  The  more  powerful,  therefore,  the  r^^A-ta 
source,  and  the  higher  in  point  of  rank,  the  more  strictness  ought  ^ 
we  to  show,  the  more  accuracy  may  reasonably  be  required.  From  the 
wide  extent  of  jurisdiction,  indeed,  in  the  one  case,  and  its  narrownesa 
in  the  other,  a  different  rule  of  intendment  exists :  but,  with  this  qualifir 
cation,  the  rule  is  as  I  have  stated."  ^'  It  is  trifling  with  language  to 
speak  of  the  present  warrant  as  defective  in  form  only.  If  the  House 
cannot  arrest  of  its  own  mere  pleasure  and  without  cause,  to  omit  to  state 
any  cause,  and  to  rely  on  its  mere  pleasure,  is  to  proceed  with  one 
essential  of  the  jurisdiction  absent."  And  Lord  Denman,  C.  J.,  said  :{e) 
*^I  apprehend  that  the  goodness  of  a  warrant  in  respect  of  its  contents 
is  wholly  independent  of  the  authority  from  which  it  proceeds.  However 
dignified  and  powerful  the  body  which  sends  forth  process,  that  process 
must  be  consistent  with  itself  and  with  the  law,  in  order  to  defend  the 
officer  who  acts  upon  it.  There  is  no  disrespect  to  the  high  Assembly 
with  which  this  matter  originated  in  applying  the  same  rules  of  construc- 
tion to  the  instruments  by  which  it  acts  as  to  those  that  may  be  issued 

<o)  Ant^.  D.  71,'A,  (h)  Aiiti,  pp.  380,  381.  (c)  Ante,  p.  409. 
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by  an  ordinary  justice  of  the  peace."  Hia  Lordship  al8o(a)  cited  tbe 
Return  that  '*  the  cause  of  commitment  ought  to  be  certainly  stated,  to 
the  end  that  the  party  may  know  for  what  he  suffers,  and  how  he 
inay  regain,  his  liberty."  But  the  Court  of  Queen's  Bench  itself, 
very  lately,  in  the  Cote,  of  the  Sheriff  of  Middlesex^  11  A.  &  E. 
{278,  held  a  warrant  of  commitment  by  the  House  of  Commons  for 
a  contempt  to  be  valid,  though  it  did  not  show  what  the  con- 
tempt was,  and  the  term  of  imprisonment  stated  was  only  ^'  during  the 
'^4171  *P'^^^®  ^^  ^^  House ;"  on  which  grounds  the  warrant  of  a 
''  justice  of  peace  or  of  an  inferior  Court  would  have  been  deemed 
void ;  Rex  v.  JameM^  5  B.  &  Aid.  894 ;  :Ex  parte  Beesety  6  Q.  B.  481. 
Williams,  J.,  in  the  present  case,  viewed  this  point  correctly,  and 
relied  upon  The  Case  of  the  Sheriff  of  Middleeex.  (The  Attorney 
General  here  read  the  judgment  of  Williams,  J.,  in  Howard  v.  Chiiet, 
anti,  pp.  896 — 898,  from  "And  before  I  proceed,"  to  ^^Burdett.y. 
Albot,**)  That  the  Speaker's  warrant  can  be  treated  like  that  of  a  jus- 
tice of  the  peace  or  an  inferior  Court  is  a  position  unsupported  by  any 
authority.  An  opposite  doctrine  is  stated  in  8  Hawk.  P.  C.  219,  B.  % 
t.  15,  s.  78  (7th  ed.) :  "  There  can  be  no  doubt  but  that  the  highest 
regard  is  to  be  paid  to  all  the  proceedings  of  either  of  those  Houses" 
(of  parliament),  "and  that  wherever  the  contrary  does  not  plainly  and 
tapressly  appear,  it  shall  be  presumed  that  they  act  within  their  jnris- 
diction,  and  agreeably  to  the  usages  of  parliament,  and  the  rules  of  lair 
and  justice."  Whereas  the  books  abound  with  authorities  showing  that, 
in  the  case  of  inferior  jurisdictions,  an  opposite  presumption  takes  place 
if  the  legality  be  not  made  apparent.  That  the  House  of  Commons  is  a 
distinct  Court  of  judicature  is  laid  down  in  4  Inst.  23,  28 ;  and,  in  the 
judgments  of  Lord  Ellbnborough  and  Baylbt,  J.,  in  Burdett  v.  AhboU 
14  East,  188,  152,  158,  159,  160  (assented  to  by  Lord  Dbxman,  €.  J., 
in  Stoekdale  y.  ffansardy  9  A.  &  E.  130),  it  is  placed  at  least  on  thelerel 
of  the  superior  Courts.  So,  in  Burdiett  v.  Abbot,  5  Dow.  199,  m  the 
House  of  Lords  (referred  to  in  the  present  case  by  Williams,  J.),  Lord 
*4191  ^^^^^  '^'plainly  compared  the  House  of  Commons  to  a  superior 
Court  of  Westminster  Hall,  when  he  inquired  of  the  Judges: 
'^  Whether,  if  the  Court  of  Common  Pleas,  haying  adjudged  an  act  to 
be  a  contempt  of  Court,  had  committed  for  the  contempt  under  a  war- 
rant, stating  such  adjudication  generally,  without  the  particular  circum- 
stances, and  the  matter  were  brought  before  the  Court  of 'King's 
Bench,  by  return  to  a  writ  of  habeas  corpus,  the  return  setting 
forth  the  warrant,  stating  such  adjudication  of  contempt  generally; 
whether  in  that  case  the  Court  of  King's  Bench  would  discharge 
Ihe  prisoner,  because  the  particular  facts  and  circumstances,  oat 
i)f  which  the  contempt  arose  were  not  set  forth  in  the  warrant  ?'*  to 
which  the  Judges  unanimously  answered  that  the  Court  of  King's  Bench 

(a)  Ante,  p.  406. 
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voald  not  liberate*  Of  the  credit  giren  by  the  Courts  to  warrants  of 
the  Houses  of  parliament  a  strong  instance  appears  in  the  Case  of  the 
Marl  of  ShqfUAurjfj  6  How.  St.  Tr.  1296,  where  the  question  turned 
on  a  commitment  by  the  House  of  Lords,  during  His  Majesty's  pleasure 
and  the  pleasure  of  the  House ;  and  Sir  T*  Jones,  J.,  said  ^^  such  a 
commitment  by  an  ordinary  Court  of  Justice,  would  have  been  ill  and 
tmeertam ;"  but  the  Earl  was  remanded.  In  Regina  y.  Pattfy  2  Ld. 
Bay.  1105,  where  a  commitment  by  the  Speaker's  warrant  was  objected 
to,  but  the  prisoner  was  remanded,  Gould,  J.,  said:(a)  *^If  this  had  been  a 
retmm  of  a  commitment  by  an  inferior  court,  it  had  been  naught,  because 
it  did  not  set  out  a  sufficient  cause  of  commitment :  but  this  return  being  of 
1  commitment  by  the  House  of  Commons,  which  is  superior  to  this  Court, 
it  is  not  ^reyersible  for  form."  Powys,  J.,(6)  observed:  "The  r+^-iQ 
second  objection  was,  that  the  warrant  was  not  under  seal."  "  Bat 
to  this  I  answer,  that  the  House  of  Commons  is  a  Court ;"  "  and  commit* 
ments  by  a  court  need  not  be  under  hand  and  seal.  And  besides,  the 
coDBuetttdo  parliamenti  will  justify  this  commitment."  "  Fifthly,  it  is 
objected,  that  the  commitment  is,  during  the  pleasure  of  the  House  of 
Commons,  whereas  it  ought  to  be,  till  they  shall  be  discharged  by  due 
course  of  law.  To  this  I  answer,  that  this  commitment  is  more  fayoura* 
ble  for  the  prisoner."  "  Besides,  this  is  agreeable  to  the  constant  forms 
of  commitments  by  the  House  of  Commons;  and  it  is  agreeable  to 
oor  commitments  here,  which  are  implied  to  be  during  the  pleasure  of 
the  Conrt.  And  though  the  House  of  Commons  express  that  in  their 
commitments,  yet  that  is  only  expressing  what  we  imply."  "  If  all  com- 
mitments for  contempts,  eyen  those  by  this  Court,  should  come  to  bd 
scanned,  they  would  not  hold  water.  Our  warrants  here  in  such  cases 
sre  short,  as  for  a  contempt,  or  for  a  contempt  in  such  a  cause.  So  in 
cbancery  the  commitments  for  contempts  are  for  a  contempt  in  not  fully 
snswering,  &o.,  and  would  not  this  commitment  be  sufficient?"  "  The 
House  of  Commons  is  a  great  Court,  and  all  things  done  by  them  are  to 
be  intended  to  haye  been  ritd  acta,  and  the  matter  need  not  be  so  specially 
recited  in  their  warrants ;  by  the  same  reason  as  we  commit  people  by  a 
nde  uf  Court  of  two  lines,  and  such  commitments  are  held  good,  because 
it  is  to  be  intended,  that  we  understand  what  we  do."  And  Powell, 
^•tif)  as  to  the  objection  that  the  warrant  was  to  detain  during  pleasure, 
^answered  that  that  ^^  was  the  constant  form  of  warrants  by  the  rmAoci 
House."  Db  Grby,  C.  J.,  in  Bran  Oro9»by'9  Ca%e,  8  Wils.  188,  •• 
199,  when  arguing  that  the  Court  of  Common  Pleas  cannot  take  cogni- 
sance of  a  commitment  by  the  House  of  Commons,  said :  "  The  rule  is, 
tbat  the  Court  of  remedy  must  judge  by  the  same  as  the  Court  which 
commits :  now  this  Court  cannot  take  cognisance  of  a  commitment  by 
the  House  of  Commons,  because  it  cannot  judge  by  the  same  law ;  for 
the  law  by  which  the  Commons  judge  of  their  priyUeges  is  unk|iown  to 

(a)  2  Ld.  Ray.  U06.  (6)  lb.  1107.  (c)  lb.  1111. 
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OS.  If  the  Court  of  Common  Pleas  should  commit  a  person  for  a  con* 
tempt,  the  Court  of  King's  Bench  would  not  inquire  into  the  legality  or 
particular  cause  of  commitment,  if  a  contempt  was  returned ;  yet  in  some 
cases  the  Court  of  Eling's  Bench  is  a  court  of  inquiry,  but  in  this  case 
is  only  co-ordinate  with  this  Court."  And  Blackstonx,  J.,  observed: 
^^  Little  nice  objections  of  particular  words  and  forms,  and  ceremonies 
of  execution,  are  not  to  be  regarded  in  the  acts  of  the  House  of  Com* 
mens ;  it  is  our  duty  to  presume  the  orders  of  that  House,  and  their 
execution,  are  according  to  law."  So  in  Bex  v.  Hohhause^  2  Chitt  Rep. 
207,  210,  this  Court  said:  ^'  The  House  of  Commons  have  adjudged  (as 
appears  by  the  warrant)  that  the  gentleman  on  the  floor  has  been  gnilty 
of  a  contempt,  in  having  published  a  seditious  libel."  ^^We  cannot 
inquire  into  the  form  of  the  commitment,  even  supposing  it  is  open  to 
objection  on  the  ground  of  informality."  Therefore  it  is  incorrect  to 
say  that  a  warrant  of  the  House  of  Commons  is  examinable  with  the 
same  strictness  as  a  commitment  by  an  inferior  Court :  the  true  rule  is, 
^4211  ^^^^  ^^  ^yasi  be  dealt  with  as  *the  Court  would  treat  the  proceed- 

ing  of  a  superior  Court  having  co-ordinate  jurisdiction.  Then  the 
well  known  distinction  applies,  that,  when  parties  claim  or  justify  under 
a  Court  of  inferior  rank  or  Ifmited  power,  the  circumstances  giving  the 
jurisdiction  must  be  shown,  but  not  where  the  authority  is  derived  from 
a  superior  Court:  note  (1)  to  Peacock  v.  BeU^  1  Wms.  Saund.74a; 
Taylor  v.  Clemsanj  2  Q.  B.  978,  1081,  judgment  of  the  Court ;  ffarri- 
$fm  V.  Wright,  18  M.  k  W.  816,  818 ;  Com.  Dig.  Pleader  (8  M,  24.). 

The  Courts  at  Westminster  have  always  claimed  to  arrest  without 
using  such  formality  as  is  required  in  warrants  issued  by  justices  of  the 
peace.  In  Throgvwrton  v.  il//en,(a)  cited  in  Mayhew  v.  Lockej  7  Taunt.  63, 
66,  it  was  held  that  the  Marshal  of  the  King's  Bench  might  justify  under 
the  order  of  the  Chief  Justice,  given  by  word  of  mouth,  to  arrest  and 
have  the  plaintiff  before  him,  to  answer,  &c.  [Aldbrsok,  B.  In  the 
ease  of  an  order  by  a  judge  for  executing  sentence  of  death,  there  is  no 
warrant.(6)  Parke,  B.  That  is  because  there  is  a  record.  The  reason 
appears  from  2  Hale*s  P.  C.  409,  c.  57.]  In  WaUon  v.  Bodellj  14  M. 
k  W.  57,  70,  which  was  an  action  of  trespass  against  the  messenger  of 
a  Court  of  Bankruptcy  for  detaining  the  plaintiff  in  custody  till  he  paid 
costs  in  pursuance  of  an  order  given  by  the  Commissioner  but  not  nnder 
seal,  Parke,  B.,  delivering  the  judgment  of  the  Court,  said  that,  if,  ifl 
the  particular  case,  a  warrant  was  required,  it  ought  to  have  been  nnder 
the  Commissioner's  hand  and  seal :  but  he  added :  '*  It  is  clear  that  a 
*4221  ^^^^^  ^^  record  may  commit  by  order  to  the  custody  of  its  •officer 

m  open  Court,  as  the  Queen's  Bench  or  Quarter  Sessions,  for 
there  is,  or  ought  to  be,  a  record  of  such  commitment ;  and  the  order 
given  sedente  curia  by  the  Court  in  this  case  would  probably  be  a  pro- 
Co)  2  Roll.  Abr.  558,  tit.  Tre9pa$»  (C),  pi.  2. 
ib)  See  Sex.  v.  Aninbu§,  2  A.  dt  E.  788,  808. 
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teetion  to  the  officer."  Hawkins  (Vol.  8,  p.  199,  B.  2,  c.  15,  8.  87),  in 
explaining  the  words  ^*  taken*'  '*  by  commandment  of  the  king,  or  of  his 
Justices,"  in  stat.  3  Ed.  1,  c.  15  (Westm.  1),  observes  that  *^  by  com«- 
msndment"  ^^of  his  Justices"  cannot  be  understood  as  relating  to  per- 
M>ns  imprisoned  only  for  safe  custody,  **  and  therefore  it  seems,  that  Uiey 
must  be  taken  in  a  more  restrained  sense  of  those  only  who  are  imprisoned 
by  the  absolute  command  of  such  justices  by  way  of  punishment,  as  for  a 
misdemeanour  done  in  their  presence,  or  for  other  contempts,  or  such  like 
matters,  which  lie  rather  in  their  discretion  than  in  their  ordinary  power; 
and  it  seems  that  a  commitment  by  the  Chief  Justice,  without  showing 
any  cause  whatsoever,  shall  be  intended  to  be  for  some  such  matter." 
It  appears,  indeed,  to  have  been  the  practice  of  this  Court,  in  some 
cases,  to  issue  attachments  for  contempt  without  a  rule  to  show  cause; 
Rex  V.  J(me$,  1  Stra.  185 ;  Ananymoui  case  in  Salkeld  (1  Salk.  84). 
And,  in  Saunder$  v.  MelhuUh^  6  Mod.  78,  a  party  charged  on  affidavit 
with  committing  a  fraud  under  colour  of  proceedings  in  ejectment  was  at 
once  committed  to  answer  interrogatories ;  Holt,  C.  J.,  saying :  ''  When 
one  is  put  to  answer  interrogatories  for  a  fact  fully  proved  against  him, 
be  ought  to  answer  in  custody ;  but  where  it  is  anything  doubtful,  the 
course  is  to  put  him  to  answer,  that  is,  to  bind  him  by  recognisance  to 
answer."  In  8  Hawk.  P.  C.  221,  B.  2,  c.  15,  s.  76,  reference  is  made  to  the 
^controversy  between  the  Court  of  King's  Bench,  in  the  time  of  1-41423 
Lord  Coke,  and  the  Court  of  Chancery,  when  several  persons 
committed  by  the  Court  of  Chancery  were  bailed  by  this  Court,  "upon 
exceptions  to  the  generality  of  the  form  of  the  commitments,  as  not 
showing  the  time  of  the  commitment,  or  setting  forth  only  the  command 
of  the  Lord  Chancellor  as  the  ground  of  the  imprisonment  without  men« 
tioning  any  crime  at  all,  or  mentioning  the  crime  in  general  terms,  as  for 
a  contempt  to  the  Court  of  Chancery  without  showing  what  the  contempt 
was,  or  at  what  time  committed ;"  and  Hawkins,  after  noticing  particu- 
larly the  case  of  one  Glanvil,  says  that  he  has  not  met  with  any  late 
precedent  of  this  kind,  expresses  a  doubt  whether  the  authority  of  the 
former  cases  is  not  now  lessened,  and  then  adds :  "  However  it  cannot 
bat  be  expected,  that  the  superior  courts  will  pay  the  highest  regard  to 
one  another's  proceedings,  and  be  ready  to  presume,  that  they  are  agree- 
able to  law,  unless  the  contrary  appear,  or  the  case  be  very  particular  and 
extraordinary :"  and  he  observes,  as  to  the  particular  case  of  relief  given 
by  Chancery  against  the  unequitable  use  of  a  judgment :  "  Whenever  it 
stands  indifferent  whether  the  matter  examined  by  Chancery  after  a 
judgment  at  law,  be  of  such  a  nature  as  is  proper  for  relief  in  Chancery^ 
or  not,  it  is  not  probable  that  any  other  Court  of  Westminster  Hall  will 
easily  presume  that  it  is  not,  when  the  Chancellor,  who  is  the  proper 
judge,  hath  determined  that  it  is :  And  agreeably  hereto  it  hath  been 
adjudged,  that  a  commitment  from  Chancery  for  disobedience  to  a 
decree,  is  good,  without  showing  what  the  decree  was."    In  DicoB  v» 
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^4241  ^^^  Brougham,  6  Car.  &;  P.  249,  the  '^'warrant  nnder  wliich  ihd 
''  plaintiff  had  been  committed  by  the  Lord  Chancellor,  sitting  in 
bankruptcy,  was  clearly  insufficient  according  to  the  tests  which  hare 
been  applied  to  other  warrants  of  commitment ;  for  it  stated  no  caose, 
and  ordered  the  plaintiff  to  be  detained  ''  until  my  further  order :"  yet 
Lord  Lyndhurst,  C.  B.,  held  that  the  judgment  of  the  Lord  Chancellor 
could  not  be  questioned  in  an  action  against  him  for  the  commitment 
under  such  warrant ;  and  also  that  there  was  no'  necessity  for  a  special 
plea,  but  that  the  general  issue  was  sufficient,  as  no  action  would  lie; 
which  latter  proposition  appears  to  be  supported  by  BtishelTB  Ca$e^  1 
Mod.  119,  and  Hamond  y.  Hotoell,  1  Mod.  184.  But  against  the  Jndge 
of  an  Ecclesiastical  Court  an  action  had  been  held  maintainable  for 
excommunicating  without  jurisdiction;  Seaurain  y.  Sir  W.  Scott,  3 
Camp.  888.  The  known  forms  of  attachment  in  the  Queen's  Bench, 
Exchequer  and  Common  Pleas  contain  nothing  to  show  that  the  proceed* 
ing  relates  to  a  matter  cognisable  by  the  particular  Court :  but  it  is  pre- 
sumed in  fayour  of  those  Courts.  The  form  in  the  Common  Pleas,  as 
given  in  Tidd's  Practical  Forms,  p.  848  (8th  ed.),  is :  « Attach  C.  D. 
BO  that  you  may  haye  his  body  before,"  &;c.,  ^'  to  answer  us,  of  and  con- 
cerning such  things  as  on  our  behalf  shall  be  then  and  there  objected 
against  him."  There  is,  indeed,  on  these  attachments,  an  indorsement  of 
the  name  of  the  cause  in  which  the  process  issues ;  but  that  shows  nothing 
as  to  jurisdiction.  The  form  of  attachment  in  the  Court  of  Chancery 
(giyen  in  2  Smith's  Chancery  Practice,  658,  8d  ed.)  is  also  quite  inconcln- 
feiye  as  to  the  matters  giying  jurisdiction.  [Rolfe,  B.  What  form  was  used 
♦in  Mr.  Lechmere  Charlton'i  Case,  2  Mylne  &  C.  816,  848?]  The 
•J  warrant  there  was  'more  full,  and  recited  a  yery  special  order; 
such  an  order  was  made  also  in  Mr.  Long  WeUesleg^s  Case,  2  Rus.  k  M. 
689,  with  a  formal  adjudication ;  but  a  less  complete  one  (merely  o^de^ 
ing  that  the  party  *'  do  stand  committed,"  &;c.  ^'  for  his  contempt  of  this 
Court  in  writing,"  Jtc,  a  paper  recited  in  the  order)  was  held  sufficient 
in  JEz  parte  Van  Sandau,  1  Phillips,  445,  446,  605,  on  comparison 
of  the  forms  in  Mr.  Charlton's  and  Mr.  Wellesley's  cases  with  earlier 
precedents.  [Aldsrsok,  B.  No  doubt  a  Court  may  judge  of  its  own 
orders  or  warrants.  The  House  of  Commons,  if  they  thought  a  warrant 
of  the  Speaker  insufficient,  might  liberate  on  that  ground.]  In  Ex 
parte  Van  Sandau,  a  question  turned  on  the  necessity  of  an  adjndi* 
cation  that  contempt  had  been  committed.  But  that  has  lately  been 
held  unnecessary,  in  Cotbett's  Case,  7  Q.  B.  187.  [Aldbrson,  B.  That 
case  came  before  all  the  Courts.  Parks,  B.  There  can  be  no  oecar 
sion  to  adjudge  a  contempt  committed  when  the  process  of  the  Court 
itself  has  been  disobeyed.]  It  appears  to  haye  been  the  opinion  of  a 
learned  Judge  in  the  Court  below  that  the  warrant  should  be  circum- 
etantial  enough  to  acquaint  the  party  arrested  with  the  ground  of  pro- 
ceeding, so  that  he  may  judge  whether  he  will  obey  it  or  not.   [Tikdai^ 
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C.  J.  That  would  not  apply  to  the  attachmenli  from  the  Oommon  Fleas.] 
Nor  to  an  arrest  by  merely  sending  the  macOi  as  formerly  practised  by  the 
House  of  Commons.  [Aldbrson,  B.  It  is  the  practice  of  the  House 
of  Lords  now.]  And  it  cannot  be  assumed,  as  was  suggested  in  the 
Court  below,  that  the  officer  would  orally  communicate  the  cause  of  arrest. 
That  the  latitude  allowed  to  superior  Courts  as  to  the  form  of  their 
process  is  not  '^'granted  to  inferior  ones,  and  that  these  are  strictly  r^i^oft 
required  to  show  their  jurisdiction,  appears  from  many  authori- 
ties, among  which  are  Rex  v.  Fiywler^  1  Salk.  298 ;  Rex  y.  Eyrey  2  Stra. 
1066 ;  Rex  y.  Dugger^  5  B.  &  Aid.  791  (recognised  as  an  authority  in 
Regina  y.  Tharogoodj  12  A.  k  E.  188,  198) :  the  point  is  also  explained 
by  the  case  In  the  matter  of  Cflarkej  2  Q.  B.  619.  Therefore  it  was 
incorrectly  assumed  in  the  Court  below  that  no  difference  existed  in  this 
respect  between  superior  and  inferior  jurisdictions.  Then,  if  this  Court 
recognises  the  procedure  of  the  House  of  Commons  as  one  superior 
Court  recognises  that  of  another,(a)  the  case  comes, 

Fourthly,  to  a  mere  question  on  the  form  of  warrant  adopted  by  the 
House ;  bat  that  is,  in  other  words,  a  question  on  the  practice  of  the 
House :  and  no  Court  will  interfere  with  the  practice  of  another.  Each 
Court  has  the  power  of  settling  its  own  practice.  ^^  The  course  of  the  Court 
is  the  law  of  the  Court,"  Com.  Dig.  Courts  (Q).  In  Burdett  y.  AlboU^  14 
East,  63,  Mr.  Holroyd  said,  in  argument :  ^^  Suppose  a  party  was  arrested 
upon  a  yoid  writ  out  of  C.  B.  as.  if  a  writ  tested  in  one  term  were  not 
returnable  till  the  second  term,  which  has  been  held  to  be  a  void  writ ; 
if  he  sued  his  writ  of  habeas  corpus  returnable  in  this  Court  instead  of 
in  C.  B.,  this  Court  would  not  discharge  him,  but  would  refer  him  to  the 
Court  out  of  which  the  writ  issued."  Lord  Ellenborough  answered : 
"  Without  touching  the  question  of  contempt,  I  should  rather  think,  that 
if  a  person  arrested  *on  a  process  absolutely  yoid  upon  the  face  ruLAo^r 
of  it,  claimed  his  discharge  of  us,  we  should  discharge  him, 
whether  it  were  on  Exchequer  or  Common  Pleas  process.  As  suppose 
the  defect  in  the  process  were  in  a  matter  required  by  positiye  statute, 
of  which  all  the  Courts  must  take  cognisance.  If  indeed  it  were  a  doubtful 
matter,  which  might  inyolye  any  question  as  to  the  practice  of  another 
Court,  we  should  send  him  to  that  Court."  Ex  parte  Smythy  in  the  Court 
of  King's  Bench,  3  A.  &;  E.  719,  724,  and  Court  of  Exchequer,  2  Cro. 
M.  &  R,  748,  S.  C.  Tyr.  k  G.  222,  is  a  direct  authority  on  this  point. 

Fifthly,  the  question,  as  raised  by  Colbridge,  J.,  on  the  yalidity,  or 
by  WiGHTMAH,  J.,  on  the  sufficiency,  of  the  particular  warrant,  ae 
appearing  from  the  contents  of  warrant  itself,  is  disposed  of  by  the 
preceding  argument.  The  demurrer  admits  that  it  was  issued  duly  by 
the  proper  person.  Powys,  J.,  in  Regina  y.  Paty^  2  Ld.  Ray.  1108, 
already  referred  to,  says  that  things  done  by  the  House  of  Commons 

(fl)  Parks,  B.,  referred  to  Lake  t.  King,  1  Saund.  131,  u  showing  that  the  Court  of  King's 
Bench  will  notice  the  order  and  course  of  proceedings  in  Parliament. 
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'will  be  presumed  rit&  acta,  irithout  special  recital,  ^^  by  the  same  reason 
as  we  commit  people  by  a  rule  of  Court  of  two  lines,  and  such  commit- 
ments are  held  good,  because  it  is  to  be  intended,  that  we  understand 
what  we  do."  A  like  intendment  must  be  made  in  favour  of  a  warrant 
drawn  up  by  the  Speaker  of  the  House  of  Commons ;  he  must  be 
taken  to  understand  the  practice,  and  will  not  be  presumed  to  have 
issued  a  warrant  in  an  unusual  form.  But,  even  construing  this  docu- 
ment as  if  it  had  issued  from  an  inferior  Court,  it  is  sufficient,  for  it 
recites  that  the  House  "  had  that  day  ordered  that  the  plaintiff  shoald 
be  sent  for  in  the  custody  of  the  Serjeant  at  Arms  attending  the  said 
♦49«l  ^^^^5*  *and,  connecting  that  recital  with  the  subsequent  part, 
-'  which  ^^did  require  and  authorise  the  Serjeant  at  Arms  then 
attending  the  said  House  of  Commons  to  take  into  custody  the  body  of 
the  plaintiff,"  it  is  obvious  that  the  words  ^'  take  into  custody"  mustk 
understood  in  the  sense  which  would  make  it  a  fulfilment  of  the  recited 
order  that  he  should  '^be  sent  for;"  and  must  therefore  imply  that  he 
wras  to  be  brought  before  the  House.  Cotter  v.  Wihon^  3  M.  &  W.  411, 
shows  that  the  recital  may  be  so  coupled  with  the  mandatory  part.  Hx 
parte  doffy  3  M.  &;  S.  208,  is  to  the  same  effect,  and  is  recognised  in 
Daniell  v.  Philipps,  1  Cro.  M.  &  R.  662,  673 ;  S.  C.  5  Tyr.  293,  806. 
[Alderbon,  B.,  mentioned  Ex  parte  FoulkeSj  15  M.  k  W.  612.] 

JPetersdorffy  control.  No  question  of  privilege  legitimately  arises  in 
this  case.  The  House  of  Commons  is  ,not  directly  a  party,  but  becomes 
60  incidentally ;  and  the  real  question  is,  whether  a  warrant  at  variance 
with  the  practice  of  Courts  generally,  and  with  established  principle, 
can  be  sustained  merely  because  it  issued  from  the  House  of  Commons. 
It  is  unnecessary  to  deny  that  they,  like  other  superior  Courts,  naj 
commit  for  contempt,  though  the  power  of  either  House  in  this  respect 
has  been  to  some  extent  called  in  question  by  Mr.  Hargrave  in  his  Juri- 
dical Arguments.(a)  But  the  power  is  at  any  rate  of  a  peculiar  nature, 
subject  to  limitations,  dependent  on  circumstances,  and  founded  on  the 
necessity  of  self-protection  common  to  all  Courts.  This  is  discussed  in 
♦J.9Q1  ^^®  judgment  drawn  up  by  *WiLMoT,  J.,  in  Rex  v.  Alm(m;{h) 
-'  and  the  power,  as  exercised  by  the  House  of  Commons,  is  vindi- 
cated on  the  ground  of  necessary  self-protection  by  Lord  Ellenbobougb 
in  Burdett  v.  AVbot^  14  East,  151,  152.  For  that  necessary  purpose, 
the  House,  or  Court,  exercising  the  authority,  must  themselves  judge 
what  is  a  contempt;  great  latitude  has  been  allowed  in  the  form  of  their 
commitments;  but,  if  they  commit,  an  adjudication  must  appear  on  their 
proceeding.(c)  In  the  Ca9e  of  the  Earl  of  Shafteihury^  6  How.  St.  Tr. 
1269,  S.  C.  1  Mod.  144,  Murray' e  Case,  1  Wils.  299,  Rex  v.  Flower,  8 
T.  R.  814,  Regtna  v.  Paty,  2  Ld.  Ray.  1105,  Brass  Crosby's  Cm,  3 

(a)  Gate  of  Mr.  Petry*i  commitment,  2  Harg.  Jur.  Arg.  183. 

(b)  Wilmofs  Notes  of  Opinions,  &c.,  p.  254,  et  seq. 

(c)  KtUy,  in  the  argument  below,  cited  Green  ▼.  Elgie,  5  Q.  B.  99,  as  to  the  necesntf  ofi* 
•djttdication  in  form. 
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Filfl.  188,  and  the  Ca%e  of  the  Sheriff  cf  Middlesex^  11  A.  k  E.  278,  m 
which  the  commitments  were  upheld,  adjadications  of  contempt  appeared. 
It  may  farther  be  admitted  that  the  House  of  Commons  has  a  general 
inquisitorial  power ;  but  the  question  arising  here  is,  what  means  they 
are  authorised  in  using  to  obtain  evidence. 

The  first  head  of  argument  for  the  plaintiff  in  error  is,  that,  the  act 
of  trespass  appearing  to  have  been  done  by  order  of  the  House  of  Com- 
mons, no  further  defence  is  necessary.  But  the  issuing  of  this  warrant 
is  a  judicial  act;  for  it  is  not  done  in  the  exercise  of  legislative  or  inqui- 
ffltorial  powers;  and,  if  so,  the  proceeding  is  clearly  cognisable  here  or 
by  the  Court  of  Queen's  Bench ;  for  it  is  well  established  that  a  superior 
Court  may  inquire  into  the  legality  of  process  issuing  from  another 
Court,  whether  of  limited  or  of  general  jurisdiction :  Case  of  *the  ri^AO(\ 
Marshalsea,  10  Rep.  68  b ;  Prigg  v.  AdamSy  2  Salk.  674 ;  •- 
Bryant  v.  autton,  1  M.  &  W.  408 ;  S.  C.  Tyr.  &  G.  848 ;  Barker  v. 
Brahanij  3  Wils.  368.  [TiNDAL,  C.  J^  There  the  ca.  sa.  from  the 
Queen's  Bench  had  been  set  aside  before  the  action  was  brought  in  the 
Common  Pleas.]  If  the  general  rule  be  that  process  of  a  superior  Court 
may  be  questioned  in  a  Court  of  co-ordinate  jurisdiction,  the  House  of 
Commons  has  no  privilege  exempting  it  from  such  inquiry.  (He  then 
proceeded  to  discuss  this  point.  The  argument  is  omitted  for  the  reason 
before  given ;  p.  412.  He  cited  Hargrave's  Preface  to  Hale  on  the 
Jurisdiction  of  the  Lords'  House,  p.  cxxxv.,  et  seq. ;  note  to  Aahby  v. 
Whitey  in  Mr.  Gale's  ed.  of  Ld.  Raymond^  p.  527  et  seq. ;  Courtdell  v. 
«/bAn,  2  Salk.  504 ;  and  other  authorities,  all  of  which  are  cited  in  Stock' 
dde  V.  Hansardy  9  A.  &  E.  1,  or  before  mentioned  in  this  report.)  At 
least,  if  the  warrant  of  the  House  were  illegal  on  the  face  of  it,  a  court 
of  law  might  notice  the  invalidity :  as,  if  they  had  ordered  a  man  to 
be  transported  for  a  contempt.  [Alderson,  B.  It  does  not  appear  by 
any  authority  that  the  house  of  Commons  ever  has  transported.  They 
have  been  accustomed  to  commit ;  and  there  may  be  a  great  differenoe 
between  questioning  their  exercise  of  a  new  power  and  examining  the 
grounds  on  which  they  have  exercised  an  old  one.]  Lord  Kenyok 
observed,  in  Rex  v.  Wright,  8  Tr.  293,  296 :  "  I  do  not  say  that  cases 
may  not  be  put  in  which  we  would  not(a)  inquire  whether  or  not  the  House 
of  Commons  were  justified  in  any  particular  measure  ;  if,  fqr  instance, 
they  were  to  send  their  Serjeant  at  Arms  to  arrest  a  counsel  here  who 
was  arguing  *a  case  between  two  individuals,  or  to  grant  an  in-  r^t^oi 
junction  to  stay  the  proceedings  here  in  a  common  action,  un- 
doubtedly we  should  pay  no  attention  to  it."  In  all  applications  to 
discharge  from  custody  under  warrants  of  the  House  of  Commons,  the 
courts  have  looked  into  the  document ;  and,  if  it  professed  to  state  any 
groand  of  proceeding,  they  have  not  scrupled  to  examine  it. 

The  objection,  therefore,  is  open,  that  this  warrant,  on  the  face  of  it, 

(o)  8ic. 


431  GossET  V.  Howard.  Ex.  Ch.  H.  V.  1847. 

does  not  authorise  the  arrest.  The  defendant  has  placed  the  warrant  on 
the  record  as  containing  in  itself  the  ground  of  his  justification,  accord- 
ing to  the  rule,  that,  **  In  trespass,  when  the  defendant  justifies  under  a 
writ,  warrant,  precept,  or  anj  other  authoritj  whatever,  he  must  set  it 
forth  particularly  in  his  plea.  For  it  is  not  sufficient  to  allege  generallj 
that  he  committed  the  act  complained  of  by  virtue  of  a  certain  writ  or 
other  warrant  directed  to  him;  but  he  must  set  it  forth  specially:" 
note  (1)  to  Green  v.  JaneSy  1  Wms.  Saund.  298.  Now  the  warrant  here 
stated  is  contrary  to  the  provision  of  Magna  Charta  (stat.  9  H.  3,  c.  29), 
that  '^  No  freeman  shall  be  taken,  or  imprisoned,"  ^^  but  by  lawful  judg- 
ment of  his  peers,  or  by  the  law  of  the  land,"  which  implies,  according 
to  Lord  Coke,  2  Inst.  52,  that  a  commitment  must  be  '^  by  due  process" 
^^  of  law,  and  according  to  the  law  of  the  land ;"  to  fulfil  which  condi- 
tion, according  to  the  same  authority,  "  the  cause  must  be  contained  in 
the  warrant,"  p.  52 :  and  the  same  doctrine  is  laid  down  in  p.  591.  The 
necessity  of  stating  the  cause  is  enforced  also  in  Bla.  Com.  vol.  i.  p.  187, 
and  in  vol.  iii.  p.  188,  where  the  author  says  that  ^^  the  glory  of  the 
^  Q^-  English  law  ^consists  in  clearly  defining  the  times,  the  causes, 
^•*  and  the  extent,  when,  wherefore,  and  to  what  degree,  the  impri- 
sonment of  the  subject  may  be  lawful.  This  it  is  which  induces  the 
absolute  necessity  of  expressing  upon  every  commitment  the  reason  for 
which  it  is  made :  that  the  Court  upon  an  habeas  corpus  may  examine 
into  its  validity ;  and  according  to  the  circumstances  of  the  case  may 
discharge,  admit  to  bail,  or  remand  the  prisoner."  To  the  same  effect 
are,  2  Hale's  P.  C.  Ill,  122 ;  Lamb.  Eirenarch.  87,  B.  2,  c.  2,  and  Dr. 
Oroenvelfs  Case^  1  Ld.  Ray.  213 ;  and  the  doctrine  is  supported  by  the 
opinion  of  Holt,  C.  J.,  in  KendaVa  Oase^  5  Mod.  78,  85.  The  objection 
of  uncertainty,  which  prevailed  in  Money  y.  Leach,  1  W.  Bla.  555,  is  of 
the  same  nature  as  that  now  taken ;  and  there,  usage,  though  long  con- 
tinued, was  held  to  be  no  answer.  The  necessity  of  describing  the  offence, 
not  as  particularly  as  in  an  indictment,  but  so  far  as  to  show  an  autho- 
rity to  imprison,(a)  is  insisted  upon  by  Best,  C.  J.,  in  Wicke»  v.  GhJtr 
terbucky  2  Bing.  491,  2 :  and  the  judgments  of  this  Court  in  Caudle  v. 
Seymour,  1  Q.  B.  889,  are  strong  on  the  same  point.  Imprisonment 
and  detainer  without  any  cause  shown  are  a  subject  of  complaint  in  sect 
6  of  the  Potition  of  rigfit,  8  C.  1 :  and  an  act  of  the  Scottish  Parliament, 
A.  D.  1701,  expressly  provides  that  no  person  shall  be  imprisoned  for 
custody  in  order  to  trial  without  a  written  warrant  "  expressing  the  par- 
ticular cause  for  which  he  is  imprisoned."(i)  If  there  be  any  distinction 
*4.^^1  ^^*^®®^  *  warrant  to  commit  and  a  warrant  *to  apprehend,  the 
^  latter  ought  to  be  the  more  carefully  guarded,  because  such  a  war- 
rant is  more  likely  to  meet  with  resistance.    [Parke,  B.     What  speci- 

(a)  Kelly t  in  the  Court  below,  admitted  that  it  might  not  be  neceaaary  to  abow  an  ofleacei 
bat  contended  that  a  cauee  at  least  roust  appear. 
(6)  Acts  of  the  Parliaments  of  Scotland,  voL  10«  p.  272. 
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iication  of  cause  is  there  in  a  capias  ad  respondendum  ?]    That  is  merely 
citH  process.    [Pabke,  B.    Yon  say  that  any  process  for  the  purpose 
of  arresting  must  state  a  cause.     The  capias  does  not  even  recite  the 
vnt  on  which  it  is  founded.]    It  shows  that  the  party  is  arrested  at  the 
mt  of  A.  B.  in  an  action  of  debt,  or  on  promises.     [Aldkrson,  B.     It 
shows  the  motive  of  the  Court  for  taking,  but  not  the  cause  of  the  taking.] 
The  party  taken  knows  from  the  process  what  he  has  to  answer.     [Al- 
BERSOK,  B.    Does  the  capias  under  st^t.  1  &;  2  Vict.  c.  110,  s.  3,  state 
that  there  is  cause  for  believing  that  the  defendant  is  about  to  quit  Eng- 
land?]  No  case  in  which  a  form  is  given  by  statute  can  affect  the  gene- 
ral role.   And  in  the  statutory  form  the  capias  recites  an  action  pending. 
[Parke,  B.    It  is  not  recited,  though  the  fact  is  to  be  inferred  from  the 
piactice  of  the  Court.    If  you  scan  the  capias  as  accurately  as  you  would 
a  justice's  warrant,  you  do  not  find  that  there  is  a  pending  plea.     [Al- 
]>KRS0ir,  B.     And,  if  you  infer  that  fact  from  the  process  of  the  Court, 
must  not  you  give  the  same  credit  to  the  process  of  one  Court  of  superior 
jurisdiction  as  to  that  of  another  ?]     It  may  be  admitted,  consistently 
irith  the  argument,  that  a  distinction  may  exist  between  the  process  of  a 
superior  and  that  of  an  inferior  Court.     [Albbrson,  B.    Then  are  we 
to  construe  the  warrant  of  the  House  of  Commons  as  process  of  a  supe- 
nor  or  of  an  inferior  Court  ?    According  to  the  language  of  the  Court 
of  Common  Pleas  in  Brass  Crosby* s  Case^  8  Wils.  199,  204,  it  must  be 
^treated  as  process  of  a  superior  Court.]    That  may  be  admitted :  j-^aq^ 
but  Btill,  according  to  the  authorities,  it  ought  to  show,  first,  a  ^ 
lawful  cause  of  arrest ;  secondly,  a  jurisdiction,  not  only  over  the  subject 
natter  but  over  the  person ;  and,  thirdly,  a  time  when,  or  an  event  on 
which,  the  imprisonment  shall  determine :  and,  fourthly,  like  every  other 
warrant,  it  ought  to  have  a  proper  conclusion.     The  instrument  in  ques* 
tion  has  none  of  these  requisites.     Such  a  document,  if  returned  to  & 
habeas  corpus,  would  not  enable  the  Court  to  judge  whether  the  impri- 
sonment was  lawful  or  not.    If  there  have  been  one  or  two  instances  in 
which  the  House  has  issued  warrants  as  vague,  they  are  clearly  irregu- 
lar, and  can  only  have  the  effect  of  weakening  any  argument  that  might 
he  drawn  from  uniformity  of  practice.    As  to  the  forms  of  attachment ; 
those  against  the  sheriff,  in  the  Queen's  Bench  and  Ezchequer(a),  do 
state  a  cause ;  and,  in  the  case  of  attachment  against  a  party  for  not 
paying  costs,  there  is  a  special  indorsement,  '^  for  nonpayment  of  costs, 
taxed,"  &c.,  at  so  much,  ^'pursuant  to  a  rule  of  Court."    Attachments 
for  contempt  of  the  Court  of  Chancery  recite  a  contempt,  and  state  that 
the  party  is  to  answer  that  charge,  and  to  abide  the  order  of  the  Court; 
1  Daniell's  Chanc.  Pract.  428,  2d  ed.     The  form  in  the  Common  Pleas, 
which  has  been  relied  upon,  is  more  general ;  but  it  does  inform  the 
party  what  he  is  called  upon  to  do ;  and  an  indorsement  is  always  added, 
which  renders  the  information  complete.    And,  further,  the  particular 

(a)  See  Tidd*i  Pract.  Forms,  115,  116,  8th  ed. 
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fonn  cited  is  one  known  and  naed  in  ihe  Coort  for  a  long  aeries  of  yeuB, 
and  is  addressed  to  the  sheriff^  as  an  officer  of  the  Court.  Possibly,  too, 
^ .  ^ .-  even  this  form,  ^according  to  the  doctrine  of  Money  v.  Leaely 
-■  1  W.  Bk.  655,  might  not  be  held  good  on  the  groond  of  long 
Qsage,  if  it  were  now  called  in  question.  [Aldbbson,  B.  The  oaage 
there  was  that  of  a  particular  person,  the  Secretary  of  State  for  the  tune 
being.  The  practice  of  a  Court  is  the  usage  of  the  country,  the  common 
law.  The  usage  of  the  Lord  Mayor  would  be  quite  a  different  thing. 
M<mey  v.  Leach  does  not  meet  the  question  whether  general  warrants 
issued  by  a  Court  according  to  its  immemorial  usage  would  or  would  not 
be  good.  Supposing  it  could  be  shown  that  the  House  of  Commons  had, 
from  time  immemorial,  issued  warrants  like  this,  do  you  say  they  would 
still  be  invalid  ?]  At  least  this  warrant  is  without  parallel  in  the  practice 
of  other  Courts.  As  to  the  Lord  Chimcellor's  warrant  in  D%ea»  v.  Lord 
Brougham^  6  Car.  k  P.  249,  its  validity  may  be  doubted ;  on  the  trial, 
no  question  was  raised  upon  its  form. 

It  cannot  be  maintained  that  this  proceeding  is  analogous  to  proeess 
for  obtaining  the  attendance  of  witnesses.  That  is  not  compolsoij  in 
tiie  first  instance.  There  must  be  disobedience  before  an  attachment 
issues.  The  superior  Courts  do  not  begin  by  sending  for  a  witness  in 
custody.  But  on  this  warrant  it  appears  that  the  House  of  Commons 
does  so.  No  usage  has  been  shown  which  authorises  them  so  to  proceed. 
Nor,  indeed,  does  it  appear  by  the  warrant  that  the  party  named  la 
required  to  come  and  give  evidence.  [Aldbbson,  B.  That  objection 
arises  if  you  construe  the  warrant  like  that  of  a  magistrater]  At  anj 
rate,  a  power  is  exercised  which  the  superior  Courts  do  not  assume. 
*4S61  ["^^^^^^^^9  B*  ^^  ^  ^^  daily  practice  to  commit  persons  *in 
order  that  they  may  give  evidence  in  criminal  cases.]  That  is 
under  stats.  1  &  2  P.  &  M.  c.  13,  s.  5,  and  2  &  8  P.  &  M.  c.  10,  s.  2,(a) 
in  case  of  felony ;  but  the  power  is  a  limited  one ;  the  party  committed 
is  in  the  presence  of  the  justice,  and  is,  in  a  manner,  in  contempt,  bjnot 
finding  recognisances.  [Aldersok,  B.  How  would  that  be  in  the  esse 
of  a  married  woman  ?]  A  married  woman  refusing  to  find  surety  for  her 
appearance  at  quarter  sessions  to  give  evidence  in  a  case  of  feloDj  msj 
be  committed ;  Bennet  v.  Wateotij  3  M.  &  S.  1.  In  JEvane  v.  ReeSy  1^ 
A.  &  E.  55,  57,  59,  60,  where  the  plaintifi"  had  been  summoned  to  give 
evidence  before  a  justice  on  a  charge  of  assault,  and,  on  his  non-appetf- 
ance,  the  justice  issued  his  warrant  for  bringing  the  plaintiff*  before  him 
to  find  bail  to  appear  and  give  evidence  at  the  assises,  this  Court  held 
the  proceeding  invalid.  Lord  Denman,  C.  J.,  intimated  an  opinion  thst 
the  only  ground  on  which  a  commitaaent  could  be  maintainable  weald 
have  been  contempt;  and  Littledale,  J.,  said  ^'this  warrant  is  clear)/ 
illegal,  even  if  the  magistrate  had  the  power  of  compelling  the  attendasc^ 
of  the  witness  by  warrant."    Stat.  2  &  3  Vict.  c.  71,  s.  22,  empowers* 

(a)  And  see  etat.  11  &  12  Vict.  e.  42,  ■.  20. 
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poliee  magistrate  to  issue  his  warrant  for  bringing  a  witness  before  him 
who  has  been  served  with  summons  and  disobe7S.(a)  These  acts,  and 
Stat.  6  G.  4,  c.  16,  s.  33^  authorising  commissioners  of  bankrupt  to 
bring  before  them  by  warrant  persons  deemed  capable  of  giving  infer* 
mstion  as  to  the  bankrupt  or  his  estate,  and  not  attending  on  summons^ 
afford  the  only  instances  in  which,  even  by  statute,  such  a  power  can  be 
exercised. 

*A  test  which  has  been  often  applied  to  the  validity  of  war-  ^^^^07 
nnts  is,  what  the  consequence  would  be  if  resistance  were  made  ^ 
and  the  officer  killed.  In  the  Counters  of  Rutland' b  Case^  6  Rep.  52  &, 
54  0,  ^Mt  was  resolved,  that  the  sheriff,  or  any  other  by  his  authority,  . 
irbo  makes  an  arrest  of  the  person  of  another,  ought  on  the  arrest  to 
show  at  whose  suit  it  is ;  out  of  what  Court,  for  what  cause  he  makes 
it,'*  &c.  "If  the  officer  be  demanded  he  must  show  his  warrant;*'  1 
Hale*s  P.  C.  588 ;  and,  if  the  warrant  be  not  lawful,  as  if  the  name  of 
the  baUiff,  &c.,  be  interlined  after  sealing,  "  if  such  bailiff  be  killed,  it  is 
but  manslaughter,  and  not  murder;**  1  Hale's  P.  C.  457.  To  the  same 
effect  axe  the  case  on  the  circuit  of  Northampton  cited  in  the  case  High 
QmmiBnanj  in  12  Hep.  49,  and  the  dicta  in  Burdem  v.  Fem^  2  Wils. 
47,  48,  and  Stnmn  v.  Barrow^  6  T.  B.  122 ;  and  the  doctrine  of  these 
is  supported  by  Hood%  Case^  1  Moo.  Cro.  C.  281.  And  on  an  indict- 
ment for  murder  it  could  not  be  contended  that  the  warrant,  because 
iflsaed  by  the  Speaker  of  the  House  of  Commons,  was  not  examinable. 

Then,  if  the  warrant  pleaded  be  bad,  the  other  matters  stated  in  the 
pleas  cannot  aid ;  they  are  only  explanatory,  and  matter  of  inducement. 
It  is  not  even  stated  that  the  acts  complained  of  were  done  in  obedience 
to  the  orders  and  resolution  of  the  House.  And  in  general,  where  a 
party  justifies  under  a  specific  authority  in  law,  if  that  authority  fails,  he 
cannot  avail  himself  of  proceedings  anterior  to  the  defective  one.  The 
justification  here  is,  and  must  be,  rested  on  the  warrant  itself.  A  sheriff, 
if  he  had  executed  an  invalid  ^warrant,  could  not  allege  that  it  w-^^nr^ 
was  founded  upon  a  valid  judgment.  (The  Attorney  General  ■- 
said  he  admitted  that  the  order  of  the  House  alone  could  not  be  a 
defence  to  the  individual  officer,  but  that  he  must  rely  upon  the  warrant.) 
[Pakee,  B.  Then,  if  the  warrant  is  bad,  the  defence  fails.]  The  pleas 
allege  that  the  proceedings  of  the  House  were  according  to  their  usages 
and  privileges  and  the  law  and  custom  of  parliament ;  but  they  do  not 
state  that  the  warrant  itself  was  so. 

Lastly,  it  is  questionable  whether  the  warrant,  as  set  out,  justifies  the 
several  acts  complained  of  in  the  declaration.  It  recites  an  order  that 
the  plaintiff  should  be  sent  for  in  the  custody  of  the  Serjeant  at  Arms, 
and  then  requires  the  Serjeant  at  Arms  '^  to  take  into  custody  the  body 
of  the  plaintiff.*'     That  authorises  a  single  act  of  arrest,  not  carrying 

(s)  And  •€«,  BOW,  u  to  josticea  geiwrally,  ctat.  11  &  13  Vict.  c.  42, 0. 16,  and  iched.  (L  9« 
(L3),(L.4). 
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him  from  one  room  to  another,  imprisoning  him,  then  compelling  him  to 
return,  and  imprisoning  him  again,  which  are  several  substantive  tres- 
passes, and  not  one  trespass  with  aggravations.  [Cresswell,  J.  Yoa 
say  that  the  warrant  is  an  authority  to  take  him,  and  not  to  fetch  Urn. 
Mauls,  J.  Might  not  the  officer  move  him  an  inch  ?  For,  m  strict- 
ness, all  the  allegations  might  be  satisfied  by  his  having  been  moved  an 
inch  and  then  detained  for  another  moment.  Each  moving  would  be  a 
separate  trespass.]  The  warrant  should  have  directed  the  officer,  not 
only  to  take,  but  to  detain  the  plaintiff  in  custody,  and  to  bring  him,  &c. 
On  these  pleadings  it  may  as  well  be  supposed  that  the  plaintiff  was 
twice  detained  for  several  hours  as  for  several  moments.  [Maule,  J. 
That  might  have  been  matter  for  a  replication.  The  plea  itself  states, 
» j.qQ-|  ^  effect,  that  the  defendant  did  no  more  than  was  ^necessary  to 
-I  bring  him  before  the  House.  '  Rolfs,  B.  Is  not  the  warrant,  in 
effect,  an  order  to  fetch  ?  Pares,  B.  You  say  it  is  only  an  order  to 
take  him,  not  to  detain  him  one  minute.] 

Sir  F.  Thenger^  Attorney  General,  in  reply.  As  to  the  power  of  tic 
Houses,  generally,  to  commit  for  contempt,  which  has  been  questioned 
in  some  degree  on  the  authority  of  Mr.  Hargrave,  that  writer  sajs,  in 
vol.  i.  p.  3,  of  his  Juridical  Arguments  :(a)  ^^  I  understand  it  to  be 
clearly  part  of  the  law  and  custom  of  parliament  in  England,  that  each 
House  of  parliament  may  inquire  into  and  imprison  for  breaches  of 
privilege :"  and  he  goes  on  to  cite  instances.  The  argument  and  autho- 
rities for  the  plaintiff  in  error  on  the  subject  of  privilege  have  not  been 
answered.  (The  reply  on  this  head  is  omitted.  In  addition  to  the 
authorities  before  mentioned,  the  Attorney  General  cited,  as  to  the  irre- 
sponsibility with  which  certain  bodies  and  individuals,  and  among  these 
the  Judges,  are  invested,  in  the  discharge  of  public  functions,  JYayi  v. 
Barker  J  12  Rep.  23 ;  judgments  of  Db  Grey,  C.  J.,  and  Blackstot:, 
J.,  in  Miller  v.  Seare,  2  W.  Bl.  1141,  1145, 1147 ;  QameU  v.  Ferraiid, 
6  B.  &  G.  611,  625 ;  judgment  of  Holt,  C.  J.,  in  Oroenvelt  v.  Burwe% 
1  Ld.  Ray.'  454,  468 ;  judgment  of  Lord  Mansfield  in  Mostyn  v. 
Fabrigasj  1  Cowp.  161, 172.) 

The  plaintiff  in  error  relies  upon  the  warrant,  as  that  whiph  alone  can 
justify  him  individually  in  executing  the  order  of  the  House.  [Mauls, 
J.  It  might  have  been  another  question,  if  the  House  had  merely 
*J.4.m  *^^^^®^  *^^^  order,  whether  the  officer  might  not  have  justified 
J  under  that  at  once,  without  stating  a  warrant.]  That  was  the 
course  taken  in  Jay  v.  Tophamj  14  East,  102,  note  (a).  Then  as  to  the 
generality  of  this  warrant.  The  words  "  per  legem  terrse,"  in  Magna 
Charta,  do  not  advance  the  argument  for  the  defendant  in  error,  becaoseit 
is  a  question  in  each  case  what  is  the  lex  terrse  applicable  to  the  subject 
matter.  The  passages  <;ited  from  Blackstone  apply  to  warrants  of  com- 
mitment; and  that  in  3  .Gomm.  133,  is  too  general  in  its  assertion; 

(a)  Opinion  on  tho  eommiunent  of  Tho  Hon.  Simon  Butler  and  Air.  OliTor  Bonl 
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it  jB  contradicted,  for  instance^  by  the  practice  on  attacliments.     The 
passages  from  Hale  and  Lambard,  and  the  cases  of  Wickes  y.  Clutter- 
luei^  2  Bing.  488,  and  Caudle  v.  Seymour j  1  Q.  B.  889,  related  to 
warrants  of  justices  of  the  peace ;  and  all  these  authorities,  except  the 
last,  and  2  Hale's  P.  G.  Ill,  relate  to  warrants  of  commitment.     Ken- 
daVs  Case^  5  Mod.  78,  was  that  of  a  commitment  by  a  secretary  of  state. 
It  was  argued  that  warrants  to  apprehend  should  be  more  strictly 
guarded  than  warrants  of  commitment:  but  Hale  (2  P.  C.  Ill)  says 
^at  a  warrant  for  apprehension,  not  containing  the  cause  specially,  is 
not  therefore  void,  if  de  facto  the  matter  be  within  the  jurisdiction  of  the 
jofitice,  and  it  be  so   averred.     Such  warrants  are  often  issued  on 
raspicion  merely:   and  in  case  of  felony  the  apprehension  may  be 
without   any  warrant.     Money  v.   Leachj  1   W.   Bl.   555,  does  not 
show  that   every  warrant  which  may  be    termed  general    is    void. 
And  in    Rex  v.    Tuhbej   2   Cowp.   512,(a)   a  warrant   'Ho   impress 
^seamen,  sea-faring  men,  and  persons  whose  occupations  and  r>ic44-f 
callings  were  to  work  in  vessels  and  boats  upon  rivers,"  was  fully  ^ 
recognised  as  valid,  on  the  grounds  of  usage  and  necessity.   [Alderson, 
B.    That  was  not  properly  a  general  warrant :  it  was  a  warrant  against 
a  particular  class  of  persons,  over  whom  the  Crown  had  always  had  that 
power.].    Still  the  recognition  of  it  is  inconsistent  with  the  universal 
rule  contended  for  on  the  other  side.    And  the  decision  in  Money  v. 
Leach  may  be  grounded  on  the  distinction  taken  by  Alderson,  B.,  in 
the  present  case,  between  acts  of  an  individual  and  acts  of  a  Court. 
Committal  for  the  purpose  of  giving  evidence  is  a  stronger  application 
of  the  lex  terrse  than  appears  reconcileable  with  the  argument  on  the 
other  side.     Sut  all  the  authorities  relating  to  warrants  of  magistrates 
become  unimportant,  when  it  is  admitted  that  warrants  of  the  House  of 
Commons  stand  on  the  same  footing  as  process  of  the  superior  Courts. 
[Petevidofff  denied  that  he  had  meant  to  make  any  absolute  admission 
to  this  effect.)   The  authorities  before  cited  establish  the  point,  and  refute 
the  doctrine,  laid  down  in  the  Court  of  Queen's  Bench,  that  warrants 
of  the  House  of  Commons  are  to  be  tried  by  the  same  rule  of  con- 
struction as  those  of  a  justice  of  peace,  or  rather  that,  in  proportion  as 
the  Court  is  higher  in  rank,  the  construction  ought  to  be  more  strict. 
[Alderson,  B.     The  rule  as  to  construction  depends  on  the  extent  of 
jurisdiction  rather  than  on  the  dignity  of  the  Court.     The  jurisdiction 
of  a  justice  of  peace  is  limited,  and  contrary  to  the  common  law ;  and 
therefore  it  is  necessary  to  see,  on  the  face  of  his  "^proceeding,  ^^440 
that  he  has  not  gone  beyond  his  jurisdiction.]     Primfi  facie  an 
inferior  Court  has  not  jurisdiction ;  a  superior  has ;  though  there  may 
be  a  superior  court  which  has  not  jurisdiction  over  the  whole  kingdom. 
[Parke,  B.,  referred  to  Peacock  v.  BeUj  1  Saund.  73.]     The  distinc- 
thn  between  a  superior  court  and  a  court  of  limited  and  statutory  juris- 

(«)  8ee  Beg  ▼.  Watts,  IB,  it,  Ad.  166,  as  to  writs  of  anistance. 
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diction  was  discussed  and  recogtiised  in  Barrisan  v.  Wright^  IS  M.  k 
W.  816,  818.  And  the  opinion  of  Goleribgb,  J.,  in  the  present  case, 
as  to  the  necessity  of  setting  forth  a  cause  in  the  Warrant  of  the  House 
of  Commons,  is  at  variance  with  the  language  of  the  same  learned  Judge 
in  StockdaU  y.  Ban9ard.{a) 

Lord  Denman,  C.  J.,  admits,  in  the  present  case,  that  the  House  may 
order  a  person  to  be  brought  before  them  for  examination  compulsorilj, 
and  without  apprising  him  of  the  reason ;  because  delaj  might,  in  some 
cases,  wholly  defeat  the  privilege  of  inquiry.  But,  according  to  the 
argument  on  the  other  side,  if  the  House  were  inquiring  into  a  treason- 
able conspiracy,  and  wished  to  secure  the  attendance  of  a  witness  who, 
on  being  informed  of  the  object,  would  abscond,  they  might  indeed  issue 
a  w^arrant  to  bring  him  before  them,  not  stating  the  cause ;  but,  on  habeas 
corpus,  the  cause  must  be  returned,  and  so  the  purposes  of  the  investiga* 
tion  be  defeated.  J^Peteradorff.  It  should  at  least  appear  by  the  warrant 
that  the  party  was  to  attend  for  the  purpose  of  being  examined.  Fabkx, 
B.  Do  you  say  that  a  warrant  so  stating  would  be  sufficient  ?  JPeten* 
♦A^qi  ^^^'  ^^  would  be  free  from  one  objection.  But  it  *ought  to 
J  show  that  the  party  will  not  come  toluntarily,  and  therefore  is  to 
be  brought  before  the  House  in  custody.  Parke,  B.  Would  it,  then, 
be  enough  to  say  '^  Whereas  it  appears  to  the  House  that  the  witness 
will  not  come  voluntarily,  and  therefore  must  be  brought  in  custody  ?" 
Petersdofff.  It  would  not,  because  they  cannot  send  for  him  in  custody 
in  the  first  instance.  It  must  appear  by  the  warrant  that  he  has  already 
been  sent  for,  and  absconded  or  refused  to  attend,  and  so  is  in  contempt.] 
That  would  be  a  circuitous  mode  of  effecting  the  purpose,  and  very  likely 
to  defeat  it.  And  in  the  judgment  of  CoLSRinaB,  J.,  it  seems  admitted 
that  such  a  course  was  not  necessary. 

Supposing  that  the  warrant  here  were  process  of  the  more  usual  kind 
issuing  from  one  of  the  superior  Courts  of  record,  it  is  clear  that, 
whether  it  were  merely  irregular,  but  not  set  aside,  or  were  an  excess 
of  jurisdiction,  no  action  would  lie  against  the  officer  for  executbg  it; 
unless  indeed  the  proceeding  had  been  taken  under  a  mere  statutoiy 
power,  which  had  been  exceeded.  If  a  writ  of  right  were  brought  by  a 
subject  in  the  Queen's  Bench,  the  officer  would  not  be  liable  for  execu- 
ting the  process.  That  is  the  distinction  between  superior  and  inferior 
Courts :  in  the  one  the  officer  is  bound  to  execute  the  process  without 
inquiry,  and,  in  doing  so,  has  the  same  immunity  as  a  judge  of  the 
Court :  in  the  other,  if  he  puts  in  force  that  which  the  Coart  has  no 
authority  to  order,  it  is  at  his  peril.  Itiddett  v.  Pakemany  2  Cro.  M.  & 
B.  30,  S.  C.  5  Tyr.  721,  is  an  instance  of  the  exemption  where  irregu- 
lar proceedings  had  been  taken  in  a  superior  Court  and  never  set  aside: 
the  law  as  to  cases  before  inferior  Courts,  or  justices  of  the  peace,  b 

(a)  The  Attorney  General  read  9 -A.  &  E.  pp.  228,  229,  from  "  Althcogh  in  the  *' 

f  competent  joriadiction." 
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laid  down  by  *Tmj>ALy  C,  J.,  in  MorreU  y.  JHortMH  8  M.  &  Q.  r*444 
S81, 592 — 5^7.  In  the  former  case  the  action  was  brought  in  the  ^ 
Court  from  which  the  irreguhir  proceee  had  issued :  but  it  cannot  be 
supposed  that  the  rule  would  have  been  different  if  the  plaintiff  had  gone. 
to  another  Court.  [Maule,  J.  On  the  contrary,  another  Court  wouldl 
^bably  have  said  that  they  did  not  know  what  was  irregular  in  the 
Exchequer.]  In  an  Ecclesiastical  Court  no  action  lies  against  the  Judg0 
ibr  excommunicatiBg  improperly,  if  he  has  acted  within  his  jurisdiction  i 
AcherUy  v.  Parldnsan^  8  M.  &  S.  411 :  otherwise  i^  he  has  ezceedecl 
the  jurisdiction;  Beaurain  y.  Seottf  8  Campb.  888:  and  the  same  law 
Yotild  apply  in  each  case  to  the  officer.  This  point,  as  to  the  responsi- 
bility of  officers  required  to  execute  process,  is  made  clear  by  the 
Cimntess  of  JRuUatuPs  Ca$e^  6  Rep.  52  ft,  54  a  ;  Andrews  v.  Marris^  X  Q< 

B.  3,  and  the  authorities  there  cited;  Carratt  y.  Morley^  1  Q.  B.  18; 
Ikaper  v.  Blanejf,  2  Saund.  198 ;  Fanan$  ▼.  X%i,  2  W.  BL  845 ;  S« 

C.  3  Wils.  841,  and  Chant  t.  Bagge^  8  Bast,  128,  140.  In  all  such 
eases,  where  the  exemption  of  the  officer  has  been  recognised,  it  would 
be  idle  if  the  action,  not  lying  in  the  Court  from  which  the  procesc 
ianiedy  might  be  brought  in  another.  Where,  indeed,  the  superior 
Courts  are  exercising  a  power  created  by  act  of  parliament,  stricter  rules 
prevail;  as  in  the  case  of  orders  by  the  Lord  Chancellor  or  Court  of 
Beyiew  under  stat  6  G.  4,  c.  16 ;  Muskett  v.  Drummand^  10  B.  &  C. 
153,  which  ease  was  acted  upon  in  Christie  t.  Unurinj  11  A.  &  £.  878  ; 
Braneker  t.  Molyneuscy  4  Man.  &  Q,  226.  [Pabeb,  B.  There  is  % 
^mistake  in  the  report  of  Christie  v.  Uhwinf{a)  in  11  Adolphns  r^AAa 
and  Ellis ;  the  order  was  not  made  by  the  Lord  Chancellor,  but  ^ 

bj  the  Court  of  Review.  But  perhaps  it  is  not  important  whether  sucb 
u  order  was  issued  by  the  Lord  ChanceUor  exercising  a  special  statu- 
tory power  given  to  himself,  or  by  a  Court  made  a  court  by  statute  for 
ipedfied  purpose8.(&)  In  Harrison  v.  Wright,  18  M.  k  W.  816,  the 
objection,  that  a  Judge  of  the  Court  of  Exchequer  had  exceeded  a  statu- 
toij  jurisdiction,  was  got  over  by  the  consent  which  parties  had  given 
to  his  order.]  The  distinction  between  statutory  and  common  law 
jurisdiction  seems  contemplated  by  Lord  ELLBKBOBOuan  in  Burdeft  v» 
Aibety  14  East,  64,  when  he  puts  the  case  of  an  application  to  the 
Court  to  discharge  on  process  void  on  the  face  of  it :  *^  as  suppose  the 
defect  in  the  process  were  in  a  matter  required  by  positive  statute,  of 
which  all  the  Courts  must  take  cognisance." 

As  to  the  cases  cited  to  show  that  a  superior  court  will  judge  of  the 
process  issuing  from  another  Court :  in  The  Case  of  the  Marshalsea,  10 

(b)  1 1  A.  &  E.  373.   The  raporten  hsTe  referred  to  their  note  of  the  argument  and  judgment!, 
od  find  that  the  inaccuracy  pointed  out  in  the  text  occurred  aa  it  appears  in  their  work :  they 
'•gret  that  it  aboold  have  been  retained,  both  in  their  report  of  the  discuaaion  and  in  their  state 
Dent  of  the  case. 

(4  Stat  1  &  2  W.  4, 6«  5S.    See,  as  to  the  orderin  Ckmiu  t.  Unwm,  Eat  parte  HM,  1  Mont« 
I>Me  Sl  De  Gex,  217,  and  Mr.  Deacon'a  note,  p.  819  (6). 
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The  tresfmm  aUiged  m  mt  mwdII  on  tbe  plaintil^  tke  canjiag  him 
along  a  passage  to  a  room,  and  then  abng  another  passage  to  another 
room,  and  detaining  him  there* 

The  first  and  second  pleas  do  not  differ  firom  each  odier  in  any  respeet 
necessary  to  be  noticed.  They  both  state  that  certain  matters  came  (m 
to  be  discussed  and  debated  in  the  House  of  Commons ;  that  it  was  con- 
sidered by  that  House  to  be  necessary  that  the  plaintiff  should  be  ques- 
tioned and  examined  at  the  bar  of  the  House  touching  these  matters; 
that  an  order  of  the  House  was  made  that  he  should  attend  the  House 
forthwith,  of  which  order  he  had  notice ;  that  he  wilfully  and  contempto- 
OQsly  refused  to  obey  the  order,  and  ooncealed  himself  for  the  purpose 
of  avoiding  attendance  on  the  House ;  and  thereupon,  in  order  to  compel 
the  attendance  of  the  plaintiff  at  the  bar  of  the  House  to  be  questioBed 
on  those  matters,  it  was  ordered  and  resolved  by  the  House  that  the 
plaintiff  should  be  sent  for  and  brought  before  the  House  in  the  custody 
of  the  Serjeant  at  Arms,  and  that  the  Speaker  should  issne  his  warraat 

*±R(\i  *^<^^^S^7*  ^^  ^^®  Speaker  did  issue  his  wanant  accord* 
-■  ingly :  by  which  warrant,  after  reciting  therein  that  the  Honse 
of  Commons  had  that  day  ordered  that  the  plaintiff  should  be  sent  for  in 
the  custody  of  the  Serjeant  at  Arms,  he  required  and  authorised  the 
Serjeant  at  Arms  to  take  into  custody  the  body  of  the  plaintiff:  and  the 
defendant  then  proceeds  to  justify,  as  Serjeant  at  Arms,  all  the  tres- 
passes complained  of,  including  the  detaining  of  the  plaintiff  until  he 
could  bring  him  before  the  House. 

The  third  plea  states  that  it  was  ordered  by  the  Honse  that  the  plain- 
tiff should  attend  the  House  to  answer  a  charge  against  him  of  a  breach 
and  contempt  of  privilege ;  of  which  order  he  had  notice ;  that  he  did 
not  attend,  but  wilfully  and  contemptuously  and  without  rensonable  cause 
disregarded  the  order,  and  concealed  and  secreted  himself;  and  there- 
iqpon  an  order  and  warrant,  similar  to  those  in  the  first  and  second  pleaSi 
were  made,  under  which  there  is  a  similar  justification. 

The  fourth  plea  states  an  order  to  attend  (without  assigning  the  cause 
of  the  order),  and  a  wilful  disobedience  of  the  order  and  warrant  is 
before. 

Upon  the  argument  of  the  demurrer  to  these  pleas,  the  Court  of 
Queen's  Bench  were  divided:  but  judgment  was  given  by  the  majority 
for  the  plaintiff;  and  that  on  the  ground  of  a  defect  in  the  warrant :  and 
the  question  which  we  have  to  decide  is  the  same,  whether  the  warrant 
was  defective  or  not. 

For  it  cannot  be  disputed  that  the  House  of  Commons  has  by  law  the 
particular  powers  to  take  into  custody  which  in  the  three  first  pleas  it  is 
expressly  averred  to  haye  exercised :  and  we  have  nothing  to  do  with 
^.  -  any  other.  First,  that  the  House,  which  forms  the  *6reit 
-I  Inquest  of  the  Nation  (4  Inst.  p.  11),  has  a  power  to  institnte 
inquiries  and  to  order  the  attendance  of  witnesses,  and,  in  case  of  diso* 
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bedieBce  (wbether  it  has  not  eyen  without  disobedience,  we  need  no^ 
inqnire)^  bring  them  in  cnstodj  to  the  bar  for  the  purpose  of  ezaminA* 
tion.  And,  secondly,  if  there  be  a  charge  of  contempt  and  breach  of 
privilege,  and  an  order  for  the  person  charged  to  attend  and  answer  it, 
and  a  wilful  disobedience  of  that  order,  the  House  has  undoubtedly  the 
power  to  cause  the  person  charged  to  be  taken  into  custody  and  to  be 
brought  to  the  bar  to  answer  the  charge :  and,  further,  the  House,  and 
that  alone,  is  the  proper  judge  when  these  powers  or  either  of  them  are 
to  le  exercised.  These  are  the  only  questions  of  privilege  involved  in 
this  inquiry  independently  of  the  form  of  the  warrant. 

The  first  of  these  two  propositions  was  rightly  admitted  in  the  judg- 
ments, in  this  case,  of  Lord  Dsnman  and  my  brother  GoLBRmaB,  as  well 
as  in  that  of  my  brother  Williams  in  this  case,  and  was  not  disputed  by 
mj  brother  Wightman,  nor  at  the  bar  on  the  argument  of  this  case  (see 
also  Stoekdale  v.  ffansardy  9  A.  &  E.  115 :)  and  the  second  is  equally 
clear ;  for  it  belongs  at  least  to  every  superior  Court. 

The  question  therefore  turns  upon  the  form  of  the  warrant  alone.  If 
it  be  good,  and  if  it  authorised  all  that  is  alleged  to  have  been  done  by 
lirtae  of  it,  the  defendant  was  justified:  if  it  were  bad,  or  if  it  did  not 
authorise  all  that  the  defendant  did,  he  was  not  justified ;  for  it  was 
admitted,  and  properly  so,  on  the  part  of  the  defendant,  that  he  could 
not  justify  under  the  order  of  *the  House  independently  of  the  rn^A^n 
warrant,  because  the  order  authorised  no  partieular  person  to 
take  the  plaintiff.  To  connect  the  defendant  with  the  order,  a  warrant 
to  him  was  necessary. 

The  answer  to  the  question  as  to  the  validity  of  the  warrant  depends 
mainly  upon  a  preliminary  point :  .on  what  principle  is  the  instrument  to 
be  construed  ?  Is  it  to  be  examined  with  the  strictness  with  which  we 
look  at  the  warrants  of  magistrates  or  others  acting  by  special  statutory 
anthority  and  out  of  the  course  of  the  common  law,  or  is  it  to  be  regarded 
as  the  mandate  or  writ  of  a  superior  Court  acting  according  to  the  course 
of  the  common  law  ? 

The  Judges  who  composed  the  majority  of  the  Court  of  Queen's  Bench 
seem  all  to  have  thought  that  the  Speaker's  warrant  was  to  be  strictly 
construed ;  and  Lord  Denman  and  my  brother  Coleridge  appear  to 
have  assimilated  it  to  the  warrant  or  commitment  of  a  Justice  of  the 
Peace,  and  applied  the  same  rules  of  construction  to  which  such  an  instru^ 
ment  is  always  subjected.  All  these  three  Judges  held  it  to  be  void, 
because  it  did  not  show  a  sufficient  authority  on  the  face  of  it  to  justify 
the  defendant  in  all  he  admitted  to  have  done,  though  they  did  not  agree 
in  the  nature  of  the  defect.  If  this  had  been  the  case  of  a  magistrate 
acting  under  some  statute  which  gave  him  a  special  authority  to  take  ai 
man  into  custody  under  the  same  circumstances  as  are  stated  in  the  three 
first  pleas,  we  should  no  doubt  have  agreed  with  those  learned  Judges 
that  a  warrant  in  a  similar  form  would  have  been  void,  those  circuni* 
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Btances  not  appearing  upon  the  face  of  it ;  for,  in  the  case  of  spedal 
authorities  given  by  statute  to  justices  or  others  acting  out  of  the  ordi- 
*4531  ^^"7  course  of  *the  common  law,  the  instruments  by  which  they 

act,  whether  warrants  to  arrest,  commitments,  or  orders,  or  con- 
Tictions,  or  inquisitions,  ought,  according  to  the  course  of  decisions,  to 
show  their  authority  on  the  face  of  them  by  direct  averment  or  reason- 
able intendment.  Not  so  the  process  of  superior  Courts  acting  by  the 
authority  of  the  common  law.  In  the  argument  of  the  case  of  Peacock 
V.  BeUy  1  Saund.  74,  the  rule  as  to  pleading  is  well  expressed  thus: 
'^  The  rule  for  jurisdiction  is,  that  nothing  shall  be  intended  to  be  out 
of  the  jurisdiction  of  a  superior  Court,  but  that  which  specially  appears 
to  be  so ;"  ^^  nothing  shall  be  intended  to  be  within  the  jurisdiction  of  an 
inferior  Court  but  that  which  is  so  expressly  alleged :"  and  therefore  the 
majority  of  the  Court  held  that,  the  Courts  of  Counties  Palatine  being 
superior  Courts,  the  record  in  those  Courts  need  not  state  the  cause  of 
action  to  have  arisen  within  the  jurisdiction.  In  like  manner  it  is  pre- 
sumed, with  respect  to  such  writs  as  are  actually  issued  by  superior 
Courts,  that  they  are  duly  issued,  and  in  a  case  in  which  they  have  juris- 
diction, unless  the  contrary  appears  on  the  face  of  them ;  as  it  would, 
for  instance,  if  a  writ  of  capias  for  a  criminal  matter  issued  from  the 
Common  Pleas,  or  a  writ  in  a  real  action  (before  the  abolition  of  such 
remedies)  from  the  King's  Bench,  or  a  real  action,  not  in  the  Crown's 
tase,  in  the  Exchequer :  in  all  which  cases  the  want  of  jurisdiction  would 
appear.  But  writs  issued  by  a  superior  Court,  not  appearing  to  be  out 
of  the  scope  of  their  jurisdiction,  are  valid,  and  of  themselves,  without 
any  further  allegation,  a  protection  to  all  officers  and  others  in  their  aid 
M541  *^^^^°S  ^^^^^  them  ;  and  that  although  they  be  on  the  face  of 

them  irregular,  as  a  capias  against  a  peeress  (Countess  of  jRttt- 
lancTs  Case^  6  Rep.  54,  a) ;  or  void  in  form,  as  a  capias  ad  responden- 
dum not  returnable  the  next  term.  Parsons  v.  Lhyd^  8  Wils.  341 ;  for 
the  officers  ought  not  to  examine  the  judicial  act  of  the  Court  whose  ser- 
vants they  are,  nor  exercise  their  judgment  touching  the  validity  of  the 
process  in  point  of  law,  but  are  bound  to  execute  it,  and  are  therefore 
protected  by  it ;  Turner  v.  Felgate^  1  Lev.  95 ;  CoUs  v.  Michilly  8  Lev. 
20.  Many  of  the  writs  issued  by  superior  Courts  do  upon  the  face  of 
them  recite  the  cause  of  their  issuing  and  show  their  legality ;  writs  of 
execution  for  instance :  others  however  do  not,  and,  though  unquestion- 
ably valid,  are  framed  in  a  form  which,  if  they  had  proceeded  from 
magistrates  or  persons  having  a  special  jurisdiction  unknown  to  the 
common  law,  would  have  been  clearly  insufficient  and  rendered  them 
altogether  void.  A  capias  ad  respondendum,  for  example,  issued  before 
the  recent  statute  1  &  2  Vict.  c.  110,  states  no  original  writ,  no  affidavit 
of  debt,  nor  any  plea  commenced  before  the  capias  issued ;  and  it  is 
Ktill  unquestionably  valid :  yet,  if,  instead  of  being  issued  by  a  superior 
Court|  it  had  proceeded  from  an  individual  who  had  a  special  limited 
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power  by  a  statntei  after  an  original  writ  from  Chancery  directed  to  him, 
or  after  a  suit  instituted  and  affidavit  of  debt,  to  command  another  to  be 
arrested,  a  warrant  in  this  form  would  have  been  as  clearly  bad.  So  the 
forms  of  writs  of  attachment  from  the  superior  Courts  do  not  state  the 
previous  steps,  of  a  charge  of  contempt,  the  rule  of  Court  that  it  should 
issue,  or  the  nature  of  the  '^'contempt.  That  issued  from  the  Com-  ^41455 
mon  Pleas  (not  against  officers  of  the  Court  merely,  but  against 
individuals)  is  simply  to  order  the  sheriff  to  bring  the  party  into  Court 
on  a  certain  day  to  answer  to  Her  Majesty  of  and  concerning  those 
things  which  on  Her  behalf  shall  then  and  there  be  objected  against 
hiffl.  There  is  no  recital  of  any  previous  proceeding,  no  statement  of 
the  nature  of  the  charge,  none  of  the  adjudication  of  the  Court  that  it 
ought  to  be  answered ;  yet  this  writ  is  as  unquestionably  good  as  it 
irottld  have  been  unquestionably  bad  had  it  been  issued  by  a  magistrate 
or  other  individual  who  had  a  special  jurisdiction  to  punish  for  such 
offences  as  would  constitute  a  contempt  of  Court  or  any  other  particular 
offence.  It  appears,  indeed,  that,  if  a  writ  of  a  superior  Court  expressed 
no  cause  at  aU,  it  would  be  legal,  and  the  defendant  not  bailable,  accord- 
ing to  what  Lord  Coke  says  in  The  Brewers'  Casey  1  Roll.  Rep.  134. 
It  was  a  mistake  to  assert,  as  was  done  at  the  bar,  that  an  adjudication 
of  a  contempt  was  a  necessary  part  of  every  committal  for  a  contempt, 
and  that  an  attachment  would  be  invalid  without  it.  It  is  not  so  in  the 
superior  Coarts  of  common  law,  as  has  been  before  stated,  nor  in  the 
Court  of  Chancery,  as  Lord  Ltnbhurst  has  lately  decided ;  Hx  parte 
Van  Sandauy  1  Phillips,  445,  605. 

The  proceedings  of  the  House  of  Commons  in  the  two  cases  stated  in 
the  pleadings,  in  each  of  which  it  is  acting  for  itself  and  enforcing  its 
own  lawful  authority,  bear  a  close  analogy  to  cases  of  contempt  in  which 
th^  superior  Courts  in  Westminster  Hall  are  acting  for  themselves  and 
are  enforcing  theirs.  If,  in  these  Courts,  the  '*'writ  of  attachment  p^^^/t 
need  not  state  any  special  grounds  in  order  to  show  that  the  ^ 
Court  is  acting  duly,  formally  and  regularly,  what  good  reason  can  be 
assigned  for  requiring  the  House  of  Commons  to  do  so  ?  If  the  writ  of 
attachment  in  the  general  form  used  is  a  protection  to  the  sheriff,  the 
officer  of  the  Court  executing  it  (as  it  undoubtedly  is),  and  he  need  state 
nothing  in  his  plea  but  the  issuing  of  the  attachment  (Levinz's  Entries, 
p.  191  ;(a)  Britton  v.  Cole,  1  Salk.  408,  Com.  Dig.  Pleader  (8  M.  24)), 
why  should  not  the  warrant  of  the  Speaker  in  a  general  form  be  equally 
a  protection  to  the  Serjeant  at  Arms,  the  proper  officer  of  the  House  ? 
We  are  clearly  of  opinion  that  at  least  as  much  respect  is  to  be  shown, 
and  as  much  authority  to  be  attributed,  to  these  mandates  of  the  House 
as  to  those  of  the  highest  Courts  in  the  country ;  and,  if  the  officers  of 
the  ordinary  Courts  are  bound  to  obey  the  process  delivered  to  them, 
and  are  therefore  protected  by  it,  the  officer  of  the  House  of  Commons 

(a)  O$home  ▼.  Brookhoute, 
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2B  US  mneli  bound  and  ^qnaQy  protected.  The  House  of  Commons  is  a 
part  of  the  High  Court  of  Parliament,  which  is  without  question  not 
merely  a  superior  but  the  supreme  Court  in  this  country,  and  higher 
than  the  ordinary  Coiirts  of  law ;  Lord  Cahben  in  Untiek  ▼.  Carrmg- 
tony  19  How.  St.  Tr.  1047.  And,  if  we  give  credit  to  the  Courts  of 
common  law  diat  they  will  not  issue  writs  of  attachment  except  in  dae 
course  and  in  accordance  with  the  powers  which  the  law  gives  them,  and 
that  notwithstanding  the  possible  abuse  of  the  liberty  of  the  subject 
to  which  this  principle  may  give  rise  by  enabling  a  Court  to  imprison 
for  any  cause,  why  should  we  not  equally  give  credit  to  both  branches 
^4571  *^^  ^^^  ^ig^  Court  of  Parliament  that  they  also  will  dniy  exe- 
^  cute  their  powers  in  obedience  to  the  law  from  which  they  derive 
them,  and  to  which,  in  common  with  all  oth^  Courts,  they  are  subject, 
though  this  course  may  also  possibly  lead  to  the  same  consequence,  the 
abuse  of  the  liberty  of  the  subject  by  their  imprisoning  any  one  at  their 
mere  will  and  pleasure  ?  The  possibility  of  abuse,  which  is  urged  as  an 
objection  to  the  power  of  either  House  to  issue  its  mandate  in  such  a 
form,  is  no  valid  argument  against  its  existence.  K  it  were,  it  would 
apply  equally  to  all  the  superior  Courts,  which  without  doubt  have  such 
power ;  and  it  would  apply  also  to  the  other  admitted  legal  powers  of 
these  Courts,  which  may  be  abused  without  adequate  remedy.  In  case 
of  an  improper  exercise  of  the  power  of  attachment  by  a  Court  of  hw 
or  equity,  or  by  either  branch  of  the  High  Court  of  Parliament,  there 
can  be  no  appeal:  the  only  remedy  is  by  application  to  the  sense  of 
justice  of  each  Court :  and  it  wotdd  be  improper  to  suppose  that  any 
one  of  them  would  be  more  likely  to  abuse  the  power,  or  less  likely  to 
grant  redress,  than  another. 

That  the  rule  which  we  have  stated  does  prevail  with  respect  to  the 
proceedings  of  the  High  Court  of  Parliament  is  proved  by  numeroos 
authorities.  Mr.  Justice  PowYS,  in  Regina  v.  Paty^  2  Ld.  Ray.  1108, 
says  that  "  the  House  of  Commons  is  a  great  Court,  and  all  things  done 
by  them  are  intended  to  have  been  riti  acta,  and  the  matter  need  not  be 
so  specially  recited  in  their  warrants ;  by  the  same  reason  as  we  commit 
people  by  a  rule  of  Court  of  two  lines,  and  such  commitments  are  held 
*4^81  *S^^]  because  it  is  to  be  intended,  that  we  understand  what 
-'  we  do.**  Mr.  Justice  Blackstonb  says,  in  BroM  Oro$b!f's  Coie^ 
8  Wils.  205 :  ^^  Little  nice  objections  of  particular  words  and  forms,  and 
ceremonies  of  execution,  are  not  to  be  regarded  in  the  acts  of  the  House 
of  Conamons ;  it  is  our  duty  to  presume  the  orders  of  that  House,  and 
their  execution,  are  according  to  law."  And  Hawkins  sums  up  the 
authority  thus :  ''  There  can  be  no  doubt  but  that  the  highest  regard  is 
to  be  paid  to  all  the  proceedings  of  either  of  those  Houses,  and  that 
wherever  the  contrary  does  not  plainly  and  expressly  appear^  it  shall  be 
presumed  that  they  act  within  their  jurisdiction,  and  agreeably  to  the 
usages  of  parliament,  and  the  rules  of  law  and  justice :"  8  Hawk.  F.  C 
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219,  B.  2|  c  15,  8.  73.  Citations  may  be  multiplied  to  tlie  same  effect. 
Sir  T.  Jones  in  Lard  Shqftesbury'i  Case,  6  How.  St.  Tr.  1296 :  ''  The 
course  of  all  Courts  ought  to  be  considered,  for  that  is  the  lav  of  the 
Court,*'  "  and  it  has  not  been  affirmed,  that  the  usage  of  the  House  of 
Lords  has  used  to  express  the  matter  more  partioularly  on  commitments 
for  contempts,  and  therefore  I  shall  take  it  to  be  according  to  the  course 
of  Parliament."  Gould,  J.,  in  JSegma  v.  Paty:  "A  commitment  of 
the  House  of  Commons,  which  is  superior  to  this  Court,"  ^^  is  not  roTCr- 
sible  for  form."  Lord  Tenterden,  in  Rex  y.  Eobhowe,  2  Chit.  Rep. 
210,  says :  ^^  We  cannot  inquire  into  the  form  of  the  commitment,  even 
Ripposing  it  is  open  to  objection  on  the  ground  of  informality." 

If,  then,  we  construe  the  warrant  of  the  Speaker  with  only  the  same 
respect  that  we  should  show  to  a  writ  out  of  any  of  the  Courts  of  West- 
minster, we  clearly  ^think  we  ought  to  hold  it  to  be  valid.  From  p^^^^o 
the  three  first  pleas  we  know  that  in  fact  it  issued  in  a  matter  in  '• 
which  the  House  had  clearly  jurisdiction,  and  that  it  properly  issued ; 
and  in  its  form  there  is  nothing  to  show  the  contrary.  The  matter  in 
the  fourth  plea,  tfiough  it  does  not  show  affirmatively  that  it  did  issue  in 
a  matter  within  their  jurisdiction,  does  not  show  the  contrary :  and,  as 
the  order  is  within  the  scope  of  their  general  jurisdiction,  we  cannot  say 
that  it  was  unduly  made.  The  House  had  an  undoubted  right  to  order 
the  plaintiff*  into  custody,  and  to  have  him  brought  to  the  bar,  and  had 
also  as  much  right  over  its  own  forms  as  any  other  court  has.  It  must 
he  presumed  that  this  is  the  right  form,  being  that  which  it  has  chosen 
to  adopt :  and,  if  we  inform  ourselves  by  consulting  precedents,  we  know 
that  it  is  in  a  form  not  improper ;  for  there  are  many  in  a  form  as  gene- 
ral with  respect  to  the  recital,  and  some  equally  so  as  to  the  mandatory 
part ;  Printed  Report  of  the  Committee  of  Privilege  in  Howard  v.  (7o«- 
ut,  99, 101,  103,  104, 106, 115.(a) 

For  these  reasons  we  think  that  the  warrant  was  valid.  And  the  dif- 
ference between  the  opinion  of  this  Court  and  that  of  the  majority  of  the 
Queen's  Bench  is  only  this:  that  they  construe  the  warrant  as  they 
would  that  of  a  magistrate,  we  construe  it  as  a  writ  from  the  superior 
Court.  The  authorities  relied  upon  by  them  relate  to  the  warrants  and 
commitments  of  magistrates ;  they  do  not  apply  to  the  writ  and  man- 
dates of  superior  *Courts,  still  less  to  those  of  either  branch  of  r^uj^^/^ 
the  High  Court  of  Parliament.  ^ 

One  question  only  remains :  Was  the  warrant  such  as  to  authorise  all 
the  trespasses  complained  of  ?  It  appears  to  us  that  we  ought  to  read 
the  mandatory  part  in  connexion  with  the  recital :  and,  so  reading  it,  it 
seems  to  us  clear  that  it  authorises  the  defendant  to  do  that  which  the 
recited  order  commanded :  viz.,  not  merely  to  take  the  plaintiff,  but  to 

(«)  Second  Report  from  "  the  Select  Committee  appointed  to  enquire  into  the  proceedings  of 
the  action  of  Howard  y,  Go»set„  and  to  report  their  obaerTations  and  opinions  thereon  to  the 
Hooae."    Dated  20th  June,  1845.  Appendix,  Noi.  4,  5. 


460  6oss£T  V.  Howard.  Ex.  Ch.  H.  V.  1847. 

bring  him  to  the  bar.  In  this  respect  both  my  late  brother  Williams 
and  my  brother  Colerxdge,  and  we  think  rightly,  differed  from  Lord 
Denman  and  my  brother  Wightman. 

We  agree  therefore  with  my  late  brother  Williahs,  and  consider  this 
warrant  as  valid ;  and  are  of  opinion  also  that  the  defendant  was  justi- 
fied by  it  in  all  which  he  did. 

And  for  these  reasons  we  think  that  the  judgment  of  the  Court  of 
Queen's  Bench  on  all  the  pleas  ought  to  be  reversed. 

Judgment  reversed. 
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PEMBERTON,  Clerk,  v.  COLLS,  Clerk.    AprU  16. 

Case  for  slander  of  s  clergymsn. 

lit  const  stating  words  spoken  of  plaintiff  in  his  profession  as  follows  (with  innuendoes,  and 
•0  indaceinent  stating^  only  that  plaintiff  was  vicar  of  a  church,  and  defendant  a  clerg^yman, 
aod  that  plaintiff  had  always  conducted  himself  well  in  his  profession) :  *'  The  very  day  1 
came  into  residence,  Dr.  P."  (plaintiff)  *'  sent  for  roe :  I  went  and  dined  with  him ;  and  the 
vine  must  have  been  drugged  ;  for  I  took  but  two  glassea  and  was  quite  stupified.  While 
in  this  condition,  Dr.  P.  put  a  bill  into  my  hands  and  requested  me  to  sign  it,  saying,  '  I  wish 
to  have  it  as  a  security  for  the  payment  of  1302.  per  annum  for  reading  for  you  at  the  new 
church.'  I  answered,  '.Well,  give  me  a  pen  and  I  will  sign  it.'  Immediately  I  had  signed 
it,  Dr.  P.  snatched  it  up,  and  laughing,  said,  '  this  will  be  quite  safe.'  The  bill,  I  think,  was 
drawn  for  25(X)2.  or  26<XU. :  but,  having  been  atupiiied  with  the  wine,  I  do  not  rightly  remem- 
ber." **  Yoa  cannot  suppose  that  I  can  visit  a  man  who  so  cheated  me  at  my  first  coming." 
Inoneodo,  that  plaintiff  fraudulently  obtained  the  bill  from  defendant  while  he  was  stupified 
with  drugged  wine. 

2il  count,  stating  words  spoken  of  plaintiff  in  his  profession  (with  innuendoes,  but  no  further 
material  inducement)  as  follows :  "  Dr  P.  placed  before  me  a  bill.  I  signed :  I  do  not  know 
for  what  amount  it  was,  whether  for  2(X)02.  or  30001. ;  for  I  was  completely  pigeoned  by  Dr. 
P. :"  innuendo,  that  plaintiff  had  obtained  the  bill  from  defendant  by  fraud. 

Special  damage,  that  plaintiff's  curate  believed  him  guilty  of  the  misconduct,  and,  by  reason 
thereof,  was  prevented  from  cordially  and  effectually  assisting  plaintiff  in  the  clerical  duties 
and  spiritual  concerns  of  the  parish.       i 

On  motion  in  aireat  of  judgment,  after  verdict  for  plaintiff.  Held 

That  the  lat  count  was  good,  because  the  words  there  set  forth  reflected  upon  the  plaintiff  in 
his  profession. 

That  the  2d  count  was  bad,  because  the  words  there  did  not  so  reflect. 

Venire  de  novo  awarded. 

Ca6B«  The  first  count  of  the  declaration  stated  that,  before  and  at  the 
time  of  the  committing,  &c.,  plaintiff  had  been  and  was  a  clergj-  r^Aoo 
man  of  the  United  *  Church  of  England  and  Lreland  as  by  law  '- 
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established,  in  Holj  Orders,  and  then  was  the  vicar  of  the  vicarage 
of  Wandsworth  in  the  diocese  of  Winchester  in  England :  that  plaint^ 
has  always  conducted  himself  in  his  said  function  and  character  of  a 
clergyman  with  piety,  honesty  and  morality :  that  defendant  was  also  a 
clergyman  of  the  United  Church,  &c. :  yet  defendant,  well  knowing  the 
premises,  but  contriviDg,  &c.,  to  injure  plaintiff  and  also  the  character  of 
the  plaintiff,  and  to  degrade  him  in  his  said  character  of  a  clergyman, 
heretofore,  and  after  the  passing  of  a  certain  statute  made,  &c.  (3  &  4 
Vict.  c.  86),  intituled  "  An  act  for  better  enforcing  church  discipline," 
to  wit,  on,  &c.,  in  a  certain  discourse  which  defendant  then  had  with  one 
George  William  CockereU  and  divers  other  good  and  worthy  subjects, 
&c.,  of  and  concerning  plaintiff  and  of  and  concerning  him  in  his  said 
profession  of  a  clergyman,  and  relating  to  himself  the  defendant,  in  the 
presence  and  hearing  of  the  said  O.  W.  C,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  plaintiff  the  several  false,  scandalous, 
malicious  and  defamatory  words  following  of  and  conceruiDg  plaintiff, 
and  of  and  concerning  him  in  his  said  profession  of  a  clergyman  of  the 
said  United  Church,  and  relating  to  himself,  the  said  defendant:  vix. 
"  The  very  day  I"  (meaning  defendant)  "  came  into  residence,  Dr.  Pem- 
berton" (meaning  plaintiff)  ^^sent  for  me"  (meaning  defendant) :  ^^T 
*Aav{  (™^^^^S  defendant)  "went  and  *dined  with  him"  (meaning 
-■  plaintiff) ;  "  and  the  wine  must  have  been  drugged ;  for  I"  (mean- 
ing defendant)  "  took  but  two  glasses,  and  was  quite  stupified.  While 
in  this  condition.  Dr.  Pemberton"  (meaning  plaintiff)  "  put  a  bill  into 
my  hands,  and  requested  me"  (meaning  defendant)  "  to  sign  it,  saying, 
^  Colls'  "  (meaning  defendant),  "  ^  just  put  your  name  to  this ;  I  irisb  to 
have  it  as  a  security  for  the  payment  of  1807.  per  annum  for  reading  for 
you  at  the  new  church.'  I"  (meaning  defendant)  '^answered,  'Well, 
give  me  a  pen  and  I  will  sign  it;  but  I  thought  I  had  sufficiently  satis- 
fied you'  "  (meaning  plaintiff).  "  Immediately  I"  (meaning  defendant) 
^^  had  signed  it.  Dr.  Pemberton"  (meaning  plaintiff)  ^^  snatched  it  up  and 
walked  to  the  fire  in  order  to  dry  the  signature,  and,  laughing,  said, 
*  This  will  be  quite  safe :  I'  "  (meaning  plaintiff)  "  *  will  take  care  of 
this.'  The  bill,  I"  (meaning  defendant)  ''think,  was  drawn  for  25002.  or 
2600/. :  but,  having  been  stupified  with  the  wine,  I"  (meaning  defendant) 
''  do  not  rightly  remember."  And,  in  another  part  of  the  same  dis- 
course which  defendant  then  had  with  the  said  G.  W.  C.  of  and  con- 
cerning plaintiff,  the  defendant,  in  the  presence  and  hearing  of  the  said 
G.  W.  C.  falsely  and  maliciously  spoke  and  published  of  and  concerning 
plaintiff  the  other  false,  &c.,  words  following  of  and  concerning  plaintiff, 
and  of  and  concerning  him  in  his  said  profession  of  a  clergyman  as  afore- 
said, and  of  and  relating  to  himself  the  defendant,  viz. :  ''  You  cannot 
suppose  that  I"  (meaning  defendant)  "  can  visit  a  man"  (meaning  plain- 
tiff) "  who  so  cheated  me"  (meaning  defendant)  "  at  my  first  coming" 
(thereby  meaning  that  plaintiff  had  fraudulently  obtained  the  said 
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from  defendant,  ^liiUt  he,  defendant,  was  Btupified  ^ith  drugged  wine). 
*The  second  count  stated :  That,  after  the  passing  of  the  sta-  p^^^ 
tote,  &c.,  to  wit,  on,  &c.,  defendant,  farther  contriving,  &€.,  to  *- 
injure  plaintiff  and  to  degrade  him  in  his  said  character  of  a  clergyman, 
in  a  certain  other  discourse  which  defendant  then  had  with  a  certain 
other  person,  to  wit,  one  Charles  Hajdon,  and  divers  other  good,  &c.,  of 
lad  oonceming  plaintiff,  and  of  and  concerning  him  in  his  said  profession 
of  a  clergyman  of  the  said  united  church,  and  relating  to  himself, 
iefendant,  in  the  presence  and  hearing  of  the  said  Charles  Haydon,  and 
in  the  presence  and  hearing  of  the  said  other  good,  &c.,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  plaintiff,  and  of  and 
concerning  him  in  his  said  profession,  the  several  false,  &c.,  words  follow- 
ing of  and  concerning  plaintiff,  and  of  and  concerning  him  in  his  said 
profeBsion  of  a  clergyman  as  aforesaid,  and  relating  to  himself  the 
defendant,  vie.  "  Dr.  Pemberton"  (meaning  plaintiff)  "  placed  before 
me'*  (meaning  defendant)  "  a  bill.  T'  (meaning  defendant)  '^  signed :  I" 
(meaniDg  defendant)  ^^  do  not  know  for  what  amount  it  was,  whether  for 
2000/.  or  80002. ;  for  I"  (meaning  defendant)  ^^  was  completely  pigeoned 
by  Dr.  Pemberton"  (meaning  plaintiff;  thereby  meaning  that  plaintiff 
had  obtained  the  said  bill  from  defendant  by  fraud). 

There  was  a  third  count,  which  it  is  unnecessary  to  state. 

The  declaration  concluded  by  averring  that,  by  means  of  the  premises, 
plaintiff  has  been  and  is  greatly  injured  in  his  said  character  and  pro- 
fesaion  of  a  clergyman,  and  brought  into  public  scandal,  &c. ;  inso- 
much that  divers  neighbours,  &c.,  have,  by  reason,  &c.,  suspected  and 
^believed,  and  still  suspect,  tec,  plaintiff  to  have  been  guilty  of  r^^gc 
the  misconduct  so  imputed  to  him  by  defendant,  and  to  be  a  per- 
son of  immoral  and  irreligious  character.  And  also,  by  means  of  the 
premises,  the  said  G.  W.  Cockerell,  then  being  the  curate  of  the  plain- 
tiffin  the  said  parish  of  Wandsworth,  did  suspect  and  believe  plaintiff  to 
have  been  guilty  of  the  misconduct  so  as  aforesaid  imputed  to  plaintiff 
hy  defendant,  and  then,  and  for  a  long  space  of  time,  to  wit,  &c.,  during 
all  which  time  the  said  G.  W.  C.  continued  to  be  the  curate  of  plaintiff 
in  the  said  parish,  the  said  G.  W.  C,  by  reason  of  the  premises,  and  by 
reason  of  his  so  suspecting,  Ac.,  as  aforesaid,  was  prevented  from  cor- 
dially and  effectually  acting  with  and  assisting  plaintiff  in  the  clerical 
duties  and  the  spiritual  concerns  of  the  said  parish  as  he  otherwise  would 
have  done.  Other  special  damage  was  laid,  which  it  is  unnecessary  to 
8Ute.(a) 

Pleas.  1.  Not  guilty.  Issue  thereon.  2.  As  to'  that  part,  and  so 
much,  of  the  said  declaration,  wherein  it  is  alleged  that  by  means  of  the 
premises  the  said  G.  W.  Cockerell,  kc.  (reciting  the  special  damage  first 
above  set  forth) ;  and  that  also  by  means,  of  the  premises,  &c.  (reciting 
the  other  special  damage) :  defendant  says :    That  the  said  supposed 

U)  Then  wm  no  •▼idenM  of  it  at  the  trial,  and  the  Lord  Chief  Jnatice  to  directed  the  jury. 
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occarrences,  matters  and  things  as  aforesaid  in  this  plea  mentioned  did 
not,  nor  did  any  or  either  of  them,  or  any  part  thereof  respectively, 
occur,  happen  or  arise  through  or  by  means  or  by  reason  of  the  pTemises 
in  the  declaration  mentioned,  or  any  or  either  of  them  or  any  part 
*4661  ^^^^^^^'  ^^  manner  and  form  *as  in  the  said  declaration  is  in  that 
''  behalf  alleged.    Gonclnsion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Lord  Denhan,  G.  J.,  at  thie  Kingston  Spring 
Assizes,  1846,  a  verdict  was  found  for  the  plaintiff  on  the  first  and  second 
counts  with  2007.  damages.(a)  In  Easter  term,  1846,  Skee^  Seijt., 
obtained  a  rule  to  show  cause  why  the  judgment  should  not  be  arrested 
on  the  ground  that  no  actionable  slander  appeared  on  the  record ;  or 
why  a  venire  de  novo  should  not  be  awarded,  or  a  new  trial  had.  He 
cited  note  (1)  to  Sambletan  v.  Veere,  2  Wms.  Saund.  171  a,  6th  ed.(i) 

Chambers  and  Peacock  now  showed  cause.(c)  If  only  one  of  the 
counts  be  good,  judgment  will  not  be  arrested,  but  a  venire  de  noTO 
awarded.(d)  But  both  the  first  and  the  second  count  are  good;  for 
each  sets  out  a  slander  actionable  even  without  special  damage.  Causing 
a  person,  under  the  influence  of  drugs,  to  sign  that  which  he  is  disabled 
from  understanding,  is  a  cheat  of  the  class  mentioned  in  2  Hawk.  P.  C. 
118  (7th  ed.),  b.  1,  c.  71,  s.  1,  as  punishable  at  common  law:  and 
the  charge  need  not  appear,  in  a  count  for  slander,  with  the  precision 
required  in  an  indictment.  But,  further,  the  plaintiff  is  averred  to 
have  been  a  clerk  in  Holy  Orders ;  the  words  had  reference  to  him 
in  that  character,  and  were  injurious  to  him  in  his  profession,  and 
*AQn-]  *were  therefore  actionable,  according  to  the  rule  laid  down  in  1 
■'  Starkie  on  Slander,  117,  et.  seq.  (2d  ed.),  c.  3.  The  charge 
was  one  which  might  have  subjected  him  to  suspension  or  deprivation, 
to  ecclesiastical  censure,  or  to  punishment  under  the  Church  Discipline 
Act,  3  &  4  Vict.  c.  86.  Ayliffe,  Parerg.  208,  states,  as  the  causes  of 
deprivation  generally,  want  of  capacity,  contempt,  and  crimes ;  and  then, 
in  a  more  particular  enumeration,  speaks  of  "irreligion,  gross  scandal; 
some  heinous  crime,  as  murder,  manslaughter,  perjury,  forgery,  &c" 
The  charge  in  question  implies  at  least  a  "  gross  scandal."  Again, 
Ayliffe,  ib.  238,  treats  the  offences  punishable  by  ecclesiastical  jurisdi^ 
tion  as  forming  three  classes,  the  second  comprehending  those  contrarj 
"  to  justice  towards  our  neighbour,"  of  which  kind  are  simony,  usury, 
defamation,  subornation  of  perjury  in  an  ecclesiastical  Court,"  &c.  But» 
independently  of  ecclesiastical  punishment  or  loss  of  professional  adnn- 
tage,  the  words  are  slanderous  as  tending  to  lessen  the  plaintiff's  efficiency 
in  bis  profession,  and  on  this  ground  are  actionable,  as  it  is  to  say  of  & 

(a)  The  yerdict  was  taken  without  excluding  any  part  of  the  special  damage :  but  it  waa  agreed 
on  the  diacuaaion  in  Banc,  that  there  was  no  foundation  for  a  verdict  eicept  aa  to  the  damil* 
obove  aet  forth ;  and  the  case  was  argued  aa  if  the  form  of  the  poatea  had  excluded  anyotbef' 

(6)  And  see  note  (6)  ibid. 

(c)  Before  Lord  Dsnman,  C.  J.,  Patteson,  Wiohthan,  and  Erli,  Jb. 

(<0  See  Day  ▼.  Sobhuon,  1  A.  dc  £.  554 ;  Empion  v.  Gri/m,  11  A.  &,  E.  186. 
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physician  that  he  is  '^  no  scholar ;"  Cawdry  v.  Highleyj  Cro.  Car.  270 ; 
of  a  barrister  that  he  is  ^^  a  dunce ;"  Peard  y.  JoneBj  Cro.  Car.  882 : 
or  to  slander  a  justice  of  peace  in  his  office  (though  no  pecuniary  loss 
can  follow);  or  to  say  of  a  tradesman  that  he  is  insolvent,  though  the 
words  be  not  coupled  with  any  mention  of  his  dealings  in  trade ;  1  Stark. 
Sland.  119,  130,  189,  c.  8.     [Pattbson,  J.    Insolvency  has  a  direct 
reference  to  the  tradesman's  ability  to  carry  on  his  business.    But 
would  it  be  actionable  to  say  of  a  tradesman,  without  reference  to  his 
business,  that  he  *had  been  guilty  of  fraud  ?]     To  say  that  a  ri^iAc^Q 
clergyman  has  committed  such  an  offence  implies  that  he  is  not  ^ 
competent  to  carry  on  his  profession.     [Patteson,  J.     Then  you  would 
contend  that  any  vituperative  words,  spoken  of  a  clergyman,  are  action- 
able.]    The  distinction  applying  to  this  point  is  thus  laid  down  by  Mr. 
Starkie :  ^^  Where  the  office,  profession,  or  employment  of  the  plaintiff, 
requires  great  talent  and  high  mental  attainments,  general  words, 
imputing  want  of  ability,  are  actionable  without  express  reference  to  his 
particular  character,  for  they  necessarily  include  an  ability''  (inability (a)  ) 
''to  discharge  the  duties  of  such  a  situation;  but  where  the  employ- 
ment is  of  a  mere  mechanical  nature,  the  words  to  be  actionable  must 
be  applied  to  it  clearly  and  unequivocally:"    1  Stark.  Sland.  185. 
Blunden  v.  Euttaee^  Cro.  J.  504,  is  an  instance  in  which  general  words 
were  held  actionable  because  they  implied  unfitness  for  a  place  usually 
filled  by  an  officer  of  skill  and  responsibility.     The  cases  of  the  physi- 
cian and  barrbter  turn  upon  the  same  principle.     To  charge  a  physician 
with  insolvency  would  not  be  actionable.     The  principle  contended  for 
is  also  explained  in  the  following  passage.    ^^  Where  a  person  holds  an 
office  or  situation,  in  which  great  trust  and  confidence  must  be  reposed 
in  him,  words  which  impeach  his  integrity  generally,  though  they  con- 
tain no  express  reference  to  his  office,  are  actionable ;  since  they  must 
necessarily  attach  to  him  in  his  particular  character,  and  virtually  repre* 
sent  him  as  unfit  to  hold  that  office  or  situation:"  1  Stark.  Sland.  181. 
The  author  adds,  as  examples,  the  dictum  in  *Lord  Townsend  v.  ri^Aaa 
Dr.  ffuffheSj  2  Mod.  150, 160,(6)  that  to  say  of  a  bishop  '^  he  is  a 
wicked  man"  is  actionable ;  and  the  jlecision  in  ffoto  v.  Pririj  Holt, 
652,  S.  C.  7  Mod.  107,  that  an  action  lies  for  saying  of  a  justice  of 
peace  that  he  was  '^  a  Jacobite,  and  for  bringing  in  the  Prince  of  Wales 
and  popery."    In  the  present  case,  therefore,  it  is  sufficient  that,  the 
plaintifiT  being  a  clergyman,  the  defendant  accused  him  of  fraud.     So  it 
would  be  actionable  to  call  a  military  officer  a  coward,  though  without 
express  reference  to  his  profession.     [Patteson,  J.    The  words  here 
are  laid  as  spoken  of  the  plaintiff  in  his  profession ;  but  they  do  not 

(«)  So  in  l8t.  edit.  p.  132. 

(&)  The  dictum  (by  Sckooos,  J.)  Mems  to  have  been  pronounced  with  reference  to  ectiona 
M  acajidalain  megnatum,  grounded  on  stat.  2  R.  2,  c.  5.  And  aee  the  judgments  of  Atkins, 
J.  end  NomTB,  C.  J. 

2A 
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*4781  *^o^d  Dekman^  0.  J.,  in  thifi  tenn  (May  8th)y  delivered  the 
-^   judgment  of  the  Court. 

Without  entering  into  a  lengthened  examination  of  the  decisionB  on 
the  questions  raised,  we  think  it  enough  to  say  that  the  imputation 
cast  on  the  plaintiff  by  the  words  set  forth  in  the  first  count  appears  to 
US  to  reflect  on  the  plaintiff  in  his  professional  character ;  and  that  cast 
on  him  in  the  second  count  does  not  so  affect  him  within  the  meaning  of 
the  cases. 

The  consequence  is,  as  the  damages  were  taken  on  the  two  jointly, 
that  a  venire  de  novo  must  be  awarded,  that  the  damages  may  be  assessed 
on  the  good  count  only.  Bule  absolute  for  a  venire  de  novo.(a) 

(a)  See  L»  Fanu  t.  MaJtmiuoii,  1  H.  L.  Ca.  637. 


DOE  dem.  PLUMEB  v.  MAINBY.    AprU  16. 

Premises  were  demised  uoder  a  written  agreement,  dated  4th  August,  1845,  "  the  tenancy  to 
be  from  year  to  year  from  Michaelmas  next,"  at  the  rent  of  551.  payable  half-yearly,  "except 
the  last  half  year,  which  portion  of  rent  shall  be  paid  on  or  before  the  lat  August  in  that  year, 
and  to  be  deemed  then  due  for  all  legal  remediea  for  recovering  rent  in  arrear."  Tenant 
"to  allow  the  landlord,  or  incoming  tenant,  in  the  last  year,  to  enter  on  1st  May,  to  make  fal> 
lows,  and  carry  out  the  manure,"  for  which  compensation  was  to  be  paid,  &c.  Tenant  to 
have  "  the  use  of  the  barns  for  stacking  and  threshing  the  crops  of  the  last  ytar  till  the  IM 
day  of  May  after  the  tenancy." 

Heldf  that  these,  stipulations  did  not  necessarily  import  that  the  tenancy  was  to  be  extended 
beyond  the  first  year. 

Consequently  that  the  tenancy  was  determined  by  a  notice  dated  24th  March,  1646,  to  quit  at 
Michselmas  that  year. 

Ejectment  for  messuages  and  land  in  the  parish  of  landfield,  Sussex. 
Demise,  10th  December,  1846. 

On  the  trial,  before  Wilde,  C.  J.,  at  the  Sussex  Spring  Assiies, 
1847,  it  appeared  that  the  lessor  of  the  plaintiff,  being  mortgagee  of  the 
premises,  entered  into  the  following  agreement,  in  writing,  with  the 
defendant. 

*4741  ^^  Terms  and  conditions  for  letting  Townland  farm  and  *pr^ 
mises,  and  land  called  the  Lime  Pits,  in  Lindfield,  in  possession 
of  Mr .  John  Plumer  as  mortgagee,  to  the  undersigned  tenant  The 
tenant  has  purchased  the  present  crops,  and  feeding  of  the  aftergrass, 
and  half  dressings  and  seeds  sown,  now  taken  possession  of  by  W.  Pin- 
mer,  under  a  writ  of  possession,  for  the  sum  of  1507.  The  tenancy  to 
be  from  year  to  year  from  Michaelmas  next,  at  the  net  yearly  sum  of 
55Z.,  payable  half  yearly  at  Lady  Day  and  Michaelmas,  except  the  last 
half  year,  which  portion  of  rent  shall  be  paid  on  or  before  the  1st  August 
in  that  year,  and  to  be  deemed  then  due  for  all  legal  remedies  for  reco- 
vering rent  in  arrear,  any  law  or  usage  to  the  contrary  notwithstanding. 
The  tenant  to  dress  the  arable  and  meadow  lands  in  due  course  of  bos* 
bandry,  so  as  to  keep  the  same  in  good  heart  and  condition :  to  allow 
the  landlord,  or  incoming  tenant,  in  the  last  year,  to  enter  on  the  first 
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day  of  May,  to  make  fallows  and  carry  oat  the  manure,  for  which  a 
compensation  for  rent  and  taxes,  and  also  for  manure  in  the  yard  or  on 
the  mizen  on  the  premises,  shall  be  allowed,  according  to  the  custom  of 
the  country.  He  shall  keep  the  houses,  buildings,  fences,  gates  and 
trees  in  tenantable  repair,  being  allowed  rough  timber  by  the  landlord 
upon  or  within  three  miles  of  the  premises.  The  tenant  shall  not  underlet 
any  part  of  the  premises,  or  use  or  suffer  the  same  to  be  used  as  a  beer 
ahop,  and  shall  allow  the  landlord  at  all  seasonable  times  to  enter  and 
view  the  condition  of  the  premises ;  and,  in  all  respects  not  herein  men* 
tioned,  the  tenant  shall  cultivate  the  farm  according  to  the  custom  of 
the  country,  in  like  manner  as  if  the  cultivation  and  management  thereof 
▼ere  herein  particularised :  and  to  be  allowed  the  use  of  the  barns  for 
stacking  and  "^threshing  the  crops  of  the  last  year  till  the  first  ^4147^ 
day  of  May  after  the  tenancy,  and  the  manure  so  made  to  be  paid 
for  according  to  the  custom  of  the  country.  And  the  said  farm  and  pre- 
mises are  so  let  accordingly.     Witness  our  hands  the  4th  August,  1845. 

"  D.  Stedman,  agent  for  Mr.  Plumer. 
"J.  H.  Mainby.*' 
Under  this  agreement,  defendant  came  into  possession :  and,  on  26th 
March,  1846,  he  was  served  with  a  notice  to  quit  at  Michaelmas,  1846. 
It  was  contended  at  the  trial,  on  his  behalf,  that  the  terms  of  the 
agreement  necessarily  imported  that  the  tenancy  was  to  last  beyond  the 
first  year.  WiLBE,  C.  J.,  held  that  the  notice  to  quit  determined  the 
tenancy  at  Michaelmas,  1846.    Verdict  for  plaintiff. 

Skeej  Serjt.,  now  moved  for  a  new  trial  on  the  ground  of  misdirection; 
and  contended  that,  taking  the  whole  agreement  together,  it  was  not 
intended  that  the  landlord  should  have  power  to  determine  the  tenancy 
at  the  end  of  the  first  year.  The  words  ^'  in  the  last  year"  import  that 
more  than  a  year's  tenancy  was  intended ;  for  instance,  the  rent  for  the 
"last  half  year"  is  to  be  paid  on  the  first  of  August  in  that  year,  and 
to  be  deemed  then  due :  if  this  applies  to  the  first  year,  the  tenant  was 
liable  to  be  turned  out,  on  failure  of  payment  of  rent,  before  he  could 
have  received  any  benefit  from  the  farm.  Again :  in  the  ^'  last  year" 
the  tenant  is  to  allow  the  landlord  or  incoming  tenant  to  enter  on  the 
first  day  of  May  to  make  fallows :  it  cannot  have  been  contemplated 
that  this  should  take  place  in  the  first  year,  the  tenancy  having  com* 
menced  at  "^Michaelmas.  The  same  intention  is  evident  from  the  r^A^a 
rest  of  the  stipulations. 

Lord  Dbnmak,  G.  J.  These  observations  only  show  what  was  con- 
templated by  the  parties  as  possible  or  probable;  not  any  binding 
arrangement.  Certain  contingencies  are  provided  for^  in  case  the 
tenancy  should  last  for  more  than  one  year.  But  the  agreement  does 
not,  therefore,  create  a  tenancy  necessarily  for  more  than  one  year. 
Pattbson,  Wiohtman  and  Erle,  Js.,  concurred.        Rule  refused.(a) 

(a)  Reported  by  H.  Meriytle,  Esq. 
VOL.  X. — 86  2  A  2 
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BOE  on  the  several  demises  of  RICHARDS  and  Another  v.  EVANS. 

Apra  16. 

Where  land  has  been  improved  in  value  by  building  between  the  owner's  death  and  the  grant 
of  administration  to  his  estate,  stamp  duty  on  the  letters  of  sdmioistration  is  payaUe  fiir  tlM 
improved  value. 

Ejbctmbkt  for  leasehold  premises  in  Glamorganshire. 

On  the  trial,  before  WiGHTHAKy  J.,  at  the  Glamorganshire  Spring 
AssizeSy  1846)  the  lessor  of  the  plaintiff,  who  claimed  as  administrator, 
offered  in  evidence  letters  of  administration,  which  bore  the  proper 
stamp  for  an  estate  sworn  under  1007.  Between  the  time  of  the  intes- 
tate's death  and  the  time  of  taking  ont  administration,  the  value  of  the 
property  in  dispute  had  been  much  increased  by  building.  Evidence 
was  given  that  the  value  of  the  property  at  the  time  of  administration 
granted  was  more  than  1002. :  and  it  was  objected  that  the  stamp  duty 
was  to  be  regulated  by  the  value  at  that  time,  and  not  by  the  value  at 

*4771  ^^^   ^™^   ^^  ^intestate's  decease.     The  jury   found,  in 

answer  to  questions  by  the  learned  Judge,  that  the  property  was 
not  worth  lOOZ.  when  the  intestate  died,  and  that  it  was  worth  more 
than  1007.  when  administration  was  granted.  The  learned  Judge 
received  the  letters  of  administration  in  evidence,  and  directed  a  verdict 
for  the  lessor  of  the  plaintiff,  subject  to  a  motion  to  enter  the  verdict  fox 
the  defendant  on  the  above  objection  to  the  stamp. 

Chiltany  in  last  Easter  term,  obtained  a  rule  nisi  accordingly. 

Evans  and  Davwm  now  showed  cause.  This  is  a  question  upon  wUck 
bo  authority  is  to  be  found :  but  on  principle  it  is  clear  that  the  vake 
of  property,  for  the  purpose  of  stamp  duty  on  probate  and  letters  of 
administration,  must  be  taken  at  the  time  when  such  property  was  in 
possession  of  the  deceased.  By  stat.  55  G.  8,  c.  184,  a.  88,  before 
probate  or  letters  of  administration  can  be  granted,  an  affidavit  is  required 
that  the  '^  estate  and  effects  of  the  deeea$edj  for  or  in  respect  of  which 
the  probate  or  letters  of  administration  is  or  are  to  be  granted,  ezclnsive 
of  what  the  deceased  shall  have  been  possessed  of  or  entitled  to  as  trustee," 
&c.,  ^^  are  under  the  value  of  a  certain  sum  to  be  therein  specified,"  &c. 
In  this  case,  the  estate  of  the  deceased  was  not  of  the  value  of  100/.,  and 
the  letters  were  properly  stamped.  The  stamp  laws  are  to  be  oonstnied 
In  favour  of  the  subject.  [Patteson,  J.  If  the  land  had  risen  in 
value  by  a  railway  coming  near  it,  or  by  drainage,  would  not  the  dntj 
be  payable  on  the  improved  value  ?  The  difficulty  I  feel  is  to  separate 
the  improved  value  from  the  corpus  of  the  property  which  was  possessed 
*4781  ^^  ^^^  "^deceased.]  In  Gwynne  on  the  law  relating  to  the  Duties 
on  Probates  and  Letters  of  Administration,  p.  25,(a),  it  is  stated 
that  '*  The  commissioners  of  stamps  require  all  rents,  interest,  and  divi- 
dends from  the  death  of  the  testator  or  intestate  to  the  date  of  the  pro- 
bate or  letters  of  administration  to  be  included  in  the  estimate  upon 

(a)  3d  ed.  1S41. 
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wliich  duty  is  paid ;  but  it  is  to  be  obserred  that  there  bas  been  no 
judicial  decision  upon  the  point,  and  that  counsel  of  great  eminence  have 
held  a  different  opinion."  In  the  cases  there  referred  to,  the  increased 
Talae  is  a  mere  accretion  of  the  principal,  which  was  in  possession  of  the 
deceased.  Here  the  value  of  the  property  has  been  increased  by  an 
addition  of  something  extrinsic. 

Chilton  and  Peacock,  contri,  were  not  heard. 

Lord  Denman,  G.  J.  The  improvement  is  inseparably  part  of  that 
which  the  deceased  had,  and  of  which  administration  was  granted,  and 
the  Court  cannot  enter  into  the  consideration  of  the  value  at  the  time 
of  his  decease. 

Patteson,  WiGHTMAif  and  Erlb,  Js.,  concurred. 

Rule  abBolute.(a) 

(6)  Reported  by  H.  DaTiaon,  Eiq. 


*LANE  V.  RIDLEY.    Apnl  16.  [*479 

Aamnpsit  againat  acceptor  of  a  bill  of  exchange,  indoraed  by  drawer  to  plaintiff. 

Plea,  that  defendant  accepted  ibr  the  accommodation  of  the  drawer,  and  that  there  never  waa 

any  value  or  consideration  for  defendant's  acceptance,  or  for  the  payment  of  the  bill  by 

him ;  that,  after  the  bill  became  due,  and  before  action,  the  drawer  paid  plaintiff  the  amount ; 

and  that  plaintiff  alwaya  held,  and  atill  holds,  the  bill  without  value  or  conaideration. 
Replication,  that  the  bill  was  not  accepted  for  the  drawer* a  accommodation,  and  that  the 

drawer  did  not  pay  the  amount  of  the  bill,  niodo  et  form&. 
A  demurer  to  the  replication  for  duplicity  waa  set  aaide  aa  frivolotta  by  a  Judge's  order. 
BM,  oq  motion  to  rescind  the  order,  that  the  plea  waa  itself  double,  wad  the  replication  thera« 
*ibre  not  objectionable  for  duplicity. 
Bdd,  also,  that  the  jurisdiction  of  a  Judge  at  chambers  in  setting  aaide  demurrera  as  frivokiua 

is  of  so  beneficial  a  tendency  that  the  Court  will  not  encourage  applications  calling  on  them 

to  interfere  vrith  it. 

Assumpsit  on  a  bill  of  ezohangei  accepted  by  defendant,  and  indorsed 
bj  the  drawer  to  plaintiff. 

Plea.  That  defendant  accepted  the  bill  for  the  aecommodation,  and 
at  the  request,  of  the  drawer,  and  that  there  never  was  any  value  or 
consideration  for  defendant's  acceptance,  or  for  the  payment  by  him  of 
the  amount  thereof,  or  of  any  part  thereof;  and  that,  after  the  bill 
became  due,  and  before  commencement  of  the  suit,  to  wit,  on,  &o.,  and 
on  other  days,  &c.,  the  drawer  paid  to  plaintiff  divers  moneys,  to  wit, 
to  the  amount  of  the  bill,  in  full  satisfaction  and  discharge  thereof;  and 
plaintiff  then  accepted  of  the  drawer  the  said  moneys  in  such  full  satis- 
faction, &c.,  as  aforesaid.  And  plaintiff  hath  always  held  and  still  holds 
the  bill  of  exchange  without  any  value  or  consideration.     Verification. 

Replication.  That  the  bill  of  exchange  was  not  accepted  for  the 
accommodation  of  the  drawer,  nor  did  the  drawer  pay  to  the  plaintiff, 
or  the  plaintiff  accept  of  the  drawer,  the  moneys  in  the  plea  mentioned, 
in  such  full  satisfaction  and  discharge  of  the  bill  of  exchange,  in  man« 
ner  and  form,  fte.     Conclusion  to  the  country. 
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Special  demurrer :  for  that  the  replication  leaves  ananswered  a  mate- 

♦dftm  ™^  P^"^  ^^  *^®  P^^*  ^*'^**  ^  ^  **y^'  *that  there  never  was  any 
-I  value  or  consideration  for  the  acceptance  of  the  bill,  or  for  the 
payment  bj  defendant  of  the  amount  thereof,  or  of  any  part  thereof, 
and  that  plaintiif  always  held  and  still  holds  the  bill  without  value  or 
consideration ;  and  also  for  that  the  replication  is  double,  in  denying, 
as  well  that  the  bill  was  accepted  for  the  accommodation  of  the  drawer, 
as  that  the  drawer  paid  the  amount  of  the  bill  to  the  plaintiff. 

An  order  having  been  made  by  £rle,  J.,  at  chambers  for  settmg 
aside  the  above  demurrer  as  frivolous: 

Bramwell  now  moved(a)  for  a  rule  to  show  cause  why  the  order 
should  not  be  rescinded.  The  demurrer  is  well  founded.  The  question 
is  whether  the  plea  is  double ;  if  it  is,  the  replication  certainly  cannot 
be  objected  to  for  duplicity.  But  the  plea  is  not  double.  It  alleges, 
first,  that  the  defendant  accepted  the  bill  for  the  accommodation  of  the 
drawer.  That  allegation  of  itself  would,  of  course,  be  no  answer  to  the 
Indorsee.  The  plea  therefore  goes  on  to  allege,  secondly,  that  the 
indorsee  has  been  paid  by  the  drawer.  The  latter  allegation  also  would 
by  itself  be  no  answer  to  the  indorsee,  for,  if  this  had  not  been  an 
accommodation  acceptance,  the  indorsee,  after  having  been  paid  by  the 
drawer,  would  be  entitled  to  sue  on  the  bill  as  trustee  for  the  drawer; 
Wiffen  V.  RobertB,  1  Esp.  N.  P.  C.  261 ;  Reid  v.  Fumival,  1  C.  &  M. 
688.  The  replication,  therefore,  as  both  the  allegations  in  the  plea  are 
material,  would  have  been  good  if  it  had  denied  either  that  this  was  an 
accommodation  bill  or  that  it  had  been  paid  by  the  drawer ;  and,  as  it 
has  denied  both  these  facts,  it  is  properly  demurred  to  for  duplicity. 

Cur.  adv.  vult 
^^ .  -       *Lord  Denman,  C.  J.,  on  a  subsequent  day  in  this  term  (May 
^  8th),  delivered  the  judgment  of  the  Court. 

Mr.  Bramwell  moved  for  a  rule  to  rescind  an  order  of  my  brother 
Erle  for  setting  aside  a  demurrer  to  a  replication  for  duplicity,  as  frivo- 
lous. But,  according  to  the  case  of  Pursiord  v.  Peek^  9  M.  &  W.  196, 
the  plea  was  objectionable  for  duplicity ;  and  the  defendant  has  no  right 
to  demur  to  a  replication  for  duplicity  which  is  occasioned  by  this  plea; 
ReynoldB  v.  BlacJibumy  7  A.  &;  E.  161 ;  Piueoe  v.  Vyvyan,  1  Dowl.  P. 
C.  (N.  S.),  939. 

In  refusing  this  rule  we  think  it  right  to  declare  our  opinion  that 
applications  for  such  rules  ought  to  be  discountenanced.  The  Court 
must  obviously  possess  a  discretionary  power  to  set  aside  frivolous 
demurrers,  or  pleadings,  to  preserve  its  own  records  from  abuse,  the 
public  time  from  being  wasted,  to  prevent  the  useless  accumulation  of 
costs  to  the  impoverishment  and  perhaps  ruin  of  the  client  and  to  the 
ultimate  advantage  of  those  only  who  ought  to  protect  him  from  these 
evils,  and  the  delay,  the  defeat,  the  complete  perversion  of  justice.   But 

(a)  Before  Lord  Dehkah,  C.  J.,  Pattbsov,  Wiobtmav  end  Eslb,  Js. 
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it  is  manifest  that  all  these  evils  ^ill  be  aggravated,  if  the  exercise  of  a 
Judge's  discretion  is  frequently  made  the  subject  of  appeal  to  the  Court. 
Wiien  the  Court  clearly  sees  an  attempt  to  secure  a  triumph  to  falsehood 
bj  means  of  a  bad  pleading,  the  possibility  of  a  doubt  being  raised  by 
argument  affords  no  reason  for  interfering  with  the  Judge's  discretion. 

It  is  sometimes  said  that  the  suitor  ought  not  to  be  deprived  of  his 
irrit  of  error  by  this  summary  proceeding :  and,  indeed,  if  he  was  barred 
from  setting  up  a  true  defence  by  some  refined  rule  of  pleading,  that 
♦would  be  oppression  and  injustice.  But  to  prevent  the  obstruo-  p^^«o 
tion  of  truth  and  the  delay  of  justice  by  a  writ  of  error  is  one  of  ^ 
the  greatest  benefits  accruing  from  this  jurisdiction;  and  it  is  often 
equally  beneficial  in  a  pecuniary  point  of  view  to  both  parties.(a) 

Rule  refused.(i) 

(0)  See  Trig  ▼.  Th^me,  9  Q.  B.  283. 
(6)  Reported  by  H.  Davieon,  Esq. 


HARRISON  V.  TURNER.    April  19. 

To  Bssampsit  on  an  attorney's  bill  of  costs,  defendant  pleaded  a  set  off,  and,  in  snpport  of  that 
plet,  pat  in  an  account  fnrniahed  to  him  by  plaintiff.  Plaintiff's  credit  side  of  the  account 
contained  hie  claim  for  costs,  but  of  this  no  signed  bill  had  been  delivered,  and  defendant 
therefore  contended  that  the  debit  side  only  of  plaintiff's  account  could  be  looked  to  : 

Bddf  that  the  whole  account  was  evidence  for  the  jury,  as  the  non-delivery  of  a  signed  bill 
does  not  bar  the  debt,  but  merely  (if  insisted  on)  prevents  its  recovery  by  action. 

Assumpsit.     The  8d  count  of  the  declaration  was  for  work  and 
labour,  and  the  5th  for  money  paid. 

Plea.  1.  (except  as  to  the  first  two  counts,  which  were  upon  bills  of 
exchange)  Non  assumpsit.     Issue  thereon. 

8.  As  to  part  of  the  sum  in  the  3d  and  5th  counts  mentioned,  that 
the  claim  was  in  respect  of  work  done,  and  disbursements  made,  by  the 
plaintiff,  as  an  attorney ;  and  that  no  signed  bill  had  been  delivered  one 
jnonth  before  action.  Verification.  10.  To  the  whole  declaration,  a 
set  off  for  goods  sold  and  delivered. 

The  replication  traversed  the  last  two  pleas;  and  issue  was  joined  on 
this  replication. 

On  the  trial,  before  Erle,  J.,  at  the  Middlesex  sittings  after  last 
Hilary  term,  the  defendant,  in  order  to  prove  his  set  off,  gave  in  evi- 
dence an  account  which  had  been  furnished  to  him  by  the  plaintiff.  In 
this  account  the  plaintiff  claimed  credit  for  the  amount  of  his  bill  of  costs 
and  other  matters,  and  debited  himself  for  goods  sold  and  delivered. 
The  account  so  made  out  showed  a  ^balance  in  his  favour ;  but  r-^AnQ 
without  the  bill  of  costs  the  balance  would  have  been  against  him.  ^ 
Ko  signed  bill  of  costs  had  been  delivered :  and  the  defendant  therefore 
contended  that  so  much  of  the  plaintiff's  account  as  related  to  such  bill 
must  be  struck  out.  The  learned  Judge  decided  that,  as  the  defendant 
had  put  in  the  whole  account,  both  sides  of  it  were  in  evidence  on  the 


483  RfiGiNA  V.  Sajondebs.  E.  T.  1847. 

jMoe  joined  JXpon  the  plea  of  set  off;  a&d  that  for  thk  parpoBe  it  iras 
immaterial  whether  any  signed  bill  had  been  delivered  or  not. 

Verdict  for  plaintiff  on  the  issue  as  to  the  set  off,  and  for  defendsnt 
on  the  issue  joined  (on  plea  8)  as  to  the  non-delivery  of  a  signed  bilL 

Ltuh  now  moyed(a)  for  a  new  trial  on  the  ground  of  misdirection. 
The  jury  should  have  been  directed  to  treat  the  account  as  if  the  bill  of 
costs  were  struck  out.  [Eble,  J.  The  defendant  cannot  pray  in  aid 
the  finding  on  the  8th  issue.  I  dealt  with  the  10th  issue  as  if  set  off 
were  the  only  plea.]  But  the  defendant  may  avail  himself  of  the  fact 
that  no  signed  bill  had  been  delivered.  In  Rom  v.  Savory ^  2  New  Ca» 
.145y  the  only  evidence  relied  on  by  the  plaintifGs  was  an  account  i^hick 
had  been  furnished  to  them  by  the  defendants ;  and  it  was  held  that  aa 
item  to  the  credit  of  the  defendants  might  be  treated  as  struck  out, 
because  it  was  founded  on  an  illegal  contract.  [Patteson,  J.  In  this 
case  the  demand  in  question  was  legal,  and  the  defendant  might  or  might 
not  set  up  the  answer  that  there  had  been  no  proper  delivery  of  the 
bill.]  Our,  adv.  vuU. 

*4R4.l       *^^^^  Dbkmak,  C.  J.,  in  this  term  (April  SOth),  delivered  the 
-■  judgment  of  the  Court. 

In  this  case  the  defendant,  in  support  of  his  plea  of  set  off,  put  in  an 
account  furnished  to  him  by  the  plaintiff,  who  was  an  attorney.  In  this 
account  the  plaintiff  credited  himself  for  the  amount  of  a  bill  of  costs, 
which  he  claimed  to  be  due  from  the  defendant,  and  debited  himself  for 
the  amount  of  goods  sold,  which  formed  the  subject  of  the  defendant's 
set  off.  The  defendant  contended  that  so  much  of  this  account  as  related 
to  the  bill  of  costs  was  to  be  excluded  from  the  consideration  of  the  jorj, 
because  no  signed  bill  had  been  delivered  to  him.  We  think  this  objec- 
tion is  not  well  founded ;  for  the  neglect  to  deliver  such  a  bill  merely 
prevents  an  attorney  from  recovering  the  amount  by  action,  but  it  doei 
not  bar  the  bebt.  Rule  refused.(a) 

(a)  Before  Lord  Dbhxak,  C.  J.,  Paitssov,  Wiobtmah  end  £u.a,  Js. 

(b)  Reported  by  H.  Davison,  Esq. 


The  QUEEN  v.  SAUNDERS,  Esq.    AprU  22. 

A  criminal  information  for  misconduct  in  office  may  be  moved  for  a^nst  a  magistrate  in  tbs 
second  term  after  the  alleged  misconduct,  though  an  assiie  has  intervened ;  the  motion  being 
made  early  enough  to  allow  of  cause  being  shown  in  the  same  term. 

Pashlet  moved(a)for  a  rule  to  show  cause  why  a  crimimal  infonnatio& 
should  not  issue  against  the  above  named  gentleman,  on  allegations  of 
misconduct  as  a  magistrate.  The  misconduct  alleged  occurred  at  a  petty 
sessions,  holden  at  Carmarthen  on  12th  December,  1846,  when  the 
defendant,  as  was  averred,  unjustly  committed  two  suspected  poachers 

(a)  Before  Lord  Dkitmak,  C.  J.,  Coleriogb,  WianricAif  and  Erlb,  Js. 
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for  trial  at  the  quarter  sessions^  where  they  were  acquitted.  .Other 
irroDgfal  acta,  namely,  refusals  to  furnish  copies  of  ^certain  deposi-  [^aqk 
tioDS  in  the  case,  were  alleged  to  have  taken  place  on  16th 
January,  1847.  [Lord  Denman,  C.  J.  Is  the  application  in  time  7] 
It  is  in  time  within  the  ordinary  rule,  even  as  regards  the  alleged  mis- 
conduct in  December,  being  in  the  next  term  but  one  after  the  offence, 
and  in  time  for  the  magistrate  to  show  cause  during  this  term.  It  is  true 
that  in  Bez  v.  Harries,  13  East,  270,  this  rule  is  qualified  by  the  addi- 
tion '^  no  assizes  having  intervened :"  but  the  point  there  was  only  noticed 
extrajudicially,  and  the  authorities  are  the  other  way.     Cur.  adv.  vuU. 

On  a  subsequent  day,  Pa$hley,  by  leave  of  the  Court,  referred  to 
Rex  V.  Carpenter  Smithy  7  T.  B.  80 ;  Hex  v.  Yeo  ;{a)  Bex  v.  Marshall 
and  Grantham,  13  East,  822 ;  Bex  v.  Taylor^  Nolan's  Bep.  204 ;  Cor- 
ner, Crown  Office  Practice,  171.(6) 

The  Court  afterward8(e)  granted  the  rule  nisi,  saying  that  the  appli- 
cation was  in  time.((2) 

(a]  Referred  to  in  Bex  ▼.  Harriet,  13  East,  271,  and  reported  in  1  Gude,  C.  Pr.  Ill,  note  (a). 

(i)  See  Rex  ▼.  Jollie,  iB,&,  Ad.  867,  and  869,  note  (a) 

(^  April  28. 

(4  CauM  waa  abown  in  Trinity  tenn  (June  11th)  on  the  merita;  and  the  rale  waa  ultimatalf 

diicharged. 

Thia  caae  ia  reported  by  H.  Merivale,  Eaq. 


♦DOE  on  the  demise  of  WILLIAM  GROVES  v.  THOMAS  r*.^ 

GROVES.    April  22.  •• 

W.  H.,  aeiaed  in  fee  of  a  houae  and  land,  died  in  1798,  leaving  a  widow,  and  hia  aon  J.  H.  a 
minor  above  fourteen  years  of  age.  The  widow  (with  whom  J.  H.  lived)  continued  to 
occupy  the  houae  and  land.  In  1798,  J.  H.  being'  still  a  minor,  the  widow  married  the 
defendant,  who  continued  thenceforward  to  occupy  the  houae  and  land.  In  1805  J.  H.  left 
the  premises,  but  occasionally  resided  there  afterwarda  for  two  or  three  weeks  at  a  time,  with 
defendant  and  his  wife.  The  wife  died  in  1841.  In  1842  J.  H.  mortgaged  the  premises  in 
fee  to  the  lessor  of  plaintiff  for  money  which  waa  paid  to  the  defendant,  defendant  himaelf 
being  present  at  the  execution  of  the  deed  and  privy  to  ita  oontenta,  and  receiving  the  money 
from  J.  H. 

Held,  that,  in  ejectment  by  the  mortgagee,  the  jury  were  warranted  in  preauming  that  the 
defendant  occupied  aa  tenant  at  will  to  J.  H.  ^ 

Ejectment  for  a  dwelling  hoose  and  lands  in  the  eonnty  of  Chester. 
Demise,  8th  January,  1846.  On  the.  trial,  before  Coltman,  J.,  at  the 
Chester  Spring  Assizes,  1846,  the  following  facts  appeared. 

William  Hart  died  intestate  in  January,  1798,  seised  in  fee,  and  in 
possession,  of  the  hereditaments  in  question.  His  widow  Martha  Hart, 
and  his  and  her  only  son  and  heir,  John  Hart,  a  minor  above  fourteen 
years  of  age,  survived  him.  Martha  Hart  was  the  sole  guardian  of  John 
during  his  minority.  No  dower  was  ever  assigned.  On  the  death  of 
William  Hart,  Martha  and  John  inhabited  a  house  with  a  garden,  &c., 
part  of  the  hereditaments,  and  continued  to  do  so  until  the  marriage  of 
Martha  with  Thomas  Groves,  the  defendant,  in  December,  1798.    Ad- 
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ministration  of  the  intestate's  goods  was  granted  to  Martha  on  ISthMay, 
1798 ;  and  she  took  possession  of  his  stock  in  trade,  &c.     Defendant,  on 
his  marriage  with  Martha,  went  to  inhabit  the  same  premises,  and  con- 
tinued to  reside  on  them  with  her  and  John  Hart  until  John  Hart  left 
the  premises  in  1805,  and,  after  his  departure,  down  to  the  date  of  the 
action :  defendant's  name  was  over  the  door  as  a  dealer  in  beer  and 
*M71  ^^^^^^^  9  ^^d  the  license  *for  tobacco  was  taken  out  in  his  name : 
and  defendant  also  paid  a  chief  rent,  and  was  assessed  to  the 
poor's  rate.     He  also  paid  off  a  mortgage  debt  on  the  premises.    ^'  Be- 
tween 1805  and  1841"  (in  the  language  of  the  admissions  in  the  cause), 
John  Hart  ^'  occasionally  resided  two  or  three  weeks  at  a  time  in  the 
dwelling  house  inhabited  by  the  defendant  and  his  wife,  being  part  of  the 
hereditaments  in  the  declaration  mentioned,  as  part  of  the  family  of  the 
said  defendant  and  his  said  wife :  and  the  said  John  Hart  so  resided  with 
the  said  defendant  and  his  said  wife  at  the  time  of  the  death  of  the  said 
Martha  Groves"  (in  1841),  ^^  and  remained  at  the  said  dwelling  house  a 
short  time,  not  exceeding  three  weeks,  after  her  death." 

On  5th  September,  1842,  John  Hart  executed  a  mortgage  of  the 
premises  in  fee  to  the  lessor  of  the  plaintiff,  for  securing  100/.  and 
interest ;  which  100/.  was  raised  on  behalf  of  and  paid  to  the  defendant 
It  appeared,  from  the  evidence  of  Alderson,  a  clerk  to  the  solicitors  io 
whose  office  the  mortgage  was  prepared,  that  the  defendant  having  pro- 
posed to  raise  money  by  this  mortgage,  Alderson  asked  him  how  he 
became  entitled  to  the  property  ?  Defendant  answered,  through  his 
wife.  Alderson  asked  if  W.  Hart  had  left  any  children.  Defendant 
said  he  had  left  one,  John  Hart.  Alderson  thereupon  said  that  John 
Hart  was  heir  at  law  and  must  execute  the  deed.  Defendant  said  John 
Hart  would.  When  the  conveyance  waa  ready  for  execution,  the  lessor 
of  the  plaintiff,  the  defendant,  and  John  Hart,  came  to  the  office.  Aider- 
son  read  over  to  them  the  deed ;  J.  Hart  then  executed  it,  and  paid  the 
balance  of  the  consideration  money  (after  deducting  a  previous  advance 
xnade  by  the  lessor  of  the  plaintiff)  to  the  defendant. 
*4881  '^'J^^i^  Hart  had  never  interfered  in  the  holding,  occupation, 
use,  letting,  or  management  of  the  said  hereditaments,  or  any 
part  of  them,  nor  in  the  receipt  of  the  rents ;  nor  had  the  defendant  erer 
pud  him  any  rent  or  made  any  acknowledgment. 

Upon  these  facts  it  was  contended,  on  the  part  of  the  defendant,  that 
he  had,  ever  since  1798,  or  at  all  events  for  a  period  far  exceeding  twenty 
years,  enjoyed  the  hereditaments  in  question,  so  that  John  Hart's  right 
of  entry  was  barred  by  stat.  3  &  4  W.  4,  c.  27,  s.  2. 

The  learned  Judge  directed  the  jury  to  find  for  the  plaintiff,  and  gave 
leave  to  the  defendant  to  move  to  enter  a  nonsuit :  the  Court  to  be  a^ 
liberty  to  draw  inferences  of  fact  from  the  evidence  and  admissions.  A 
rule  nisi  having  been  obtained  accordingly, 
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Sir  J.  Jervuy  Attorney  General,  and  Cole  now  showed  cau8e.(a)  There 

iras  no  adverse  possession  against  John  Hart  the  mortgagor.     Inasmuch 

as  he  was  above  fourteen  years  old  when  his  father  died,  it  may  be 

inferred  from  the  facts  that  the  widow  entered,  not  as  his  guardian  in 

socage,  but  in  her  own  right,  and  John  Hart  is  her  heir  at  law ;  Doe 

dem.  Roffey  y.  HarbroWj  8  A.  &  E.  67,  note  (a) ;  Doe  dem.  Bennett  y. 

Long^  9  Car.  &  F.  778.    Either  this  was  the  case,  and  therefore  the 

holding  of  the  widow  was  one  on  which  her  own  estate  began  to  run  on 

her  husbflLnd*s  death,  or  else  she  held  until  her  dower  was  assigned ; 

Goodtith  dem.  Newman  y.  Newman^  8  Wils.  516,  519 ;  where  the 

counsel  for  the  defendant  admitted  that  the  heir  had  no  right  to  turn 

the  widow  out  until  dower  was  '^'assigned  to  her  under  c.  7  of  r^Aock 

Magna  Gharta  (stat.  9  Hen.  8),  the  meaning  of  which  enactment 

is  that  the  widow  has  a  right  to  forty  days'  residence  even  though  her 

dower  be  assigned,  and  to  residence  until  it  be  assigned ;  which  may  be 

done  by  the  infant ;  1  Roll.  Abr.  147,  tit.  Age  (B),  Go.  Litt.  85  a^ 

Com.  Dig.  tit.  Enfant  (B  6).    But,  in  the  next  place,  whatever  may  be 

the  atate  of  the  title,  the  defendant  cannot  set  up  any  in  himself.     It 

would  be  like  the  case  of  a  tenant  denying  his  landlord's  title.  He  brought 

John  Hart,  the  heir  at  law,  to  execute  the  deed  of  mortgage,  which 

recited  John  Hart's  seisin ;  and  he  showed  himself  to  the  mortgagee  in 

the  light  of  a  mere  tenant  to  John  Hart.     He  therefore  falls  within  the 

rules  established  in  Pickard  y.  SearSj  6  A.  &  E.  469 ;  Gregg  v.  Welle, 

10  A.  k  E.  90,  and  in  Doe  dem.  Ogle  v.  VickerSj  4  A.  &  E.  782,  and 

Doe  dem.  Buret  v.  Clifton^  4  A.  &  E.  809,  818. 

Watson  and  Weleb^j  contrd..     The  lessor  of  the  plaintiff  must  recover 
on  the  strength  of  his  own  title.     Assuming  that  John  Hart  was  at  one 
time  entitled  to  the  land,  he  had  not  been  in  possession,  as  against  the 
defendant,  within  twenty  years.    Nor  was  this  any  possession  of  the 
defendant's  wife :  it  was  the  defendant's  own  throughout.     There  is  no 
question  whether  possession  is  adverse  or  not,  since  stat.  8  &  4  W.  4,  c. 
27,  s.  2  :  the  only  question  is,  whether  the  right  of  the  party  entering 
has  accrued  within  twenty  years.     *'  The  effect  of  this  section  is  to  put 
an  end  to  all  questions  and  discussions,  whether  the  possession  of  lands, 
&c.,  be  adverse  or  not;"  OuUey  v.  Doe  dem.  TayUreon^  11  A.  &  E.  1008, 
1015 ;  Nepean  v.  *Doe  dem.  Knight,  2  M.  &  W.  894,  911.     In  - 
Doe  dem.  Roffey  v.  Harlrow,  3  A.  &  E.  67,  note  (a),  the  jury  L 
was  left  at  liberty  to  conclude,  from  the  whole  of  the  facts,  that  the 
widow's  possession  was  not  necessarily  adverse  to  her  son  by  a  former 
husband :  but  that  was  before  stat.  8  &  4  W.  4,  c.  27.    As  to  the  pos- 
session of  the  widow  until  her  dower  is  assigned,  the  construction  of 
stat.  9  H.  8,  c.  7,  here  contended  for  is  entirely  new ;  and  the  better 
doctrine  is  that  after  the  expiration  of  forty  days  she  is  put  to  her  writ 
of  dower. 

(a)  The  argument  was  ooromeoced  on  April  15tli. 
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But  it  has  also  been  contended  that  the  defendant  is;  as  it  were, 
:e8topped,  by  his  own  proceedings,  from  controverting  the  lessor  of  the 
rplaintiff 's  title.     It  may  be  that  the  defendant  would  be  compelled  ia 
equity  to  make  a  conveyance.   But  in  ejectment  the  lessor  of  the  pl&in- 
tiff  muBt  recover  on  the  strength  of  his  own  title.    Ptckard  v.  Sean 
and  Chr^g  v.  WeUs  were  cases  of  chattels :  and  they  apply  to  plaintifi, 
not  to  defendants.     [Patteson,  J.    May  not  the  acts  done  by  the 
defendant  amount  to  an  acknowledgment  of  a  tenancy  at  will  ?]    The 
doctrine  of  acts  in  pais  which  bind  parties  by  way  of  estoppel  is  con- 
aidered  in  Ltfon  v.  Beed^  13  M.  k  W.  285,  809,  where  the  Court  alludes 
to  the  uncertainty  and  peril  in  which  titles  would  be  placed  if  it  were 
extended,  and   (referring  to  Co.  Lit.  852  a)  observes  that  such  scU 
should  be  of  a  formality  equivalent  to  that  of  a  deed.     The  lessor  does 
not  determine  a  tenancy  at  will  by  merely  coming  on  an  estate:  only 
where  he  comes  in  such  a  manner  that  it  would,  if  not  excused,  amonnt 
to  a  trespass ;   Turner  v.  Doe  dem.  Bennett^  9  M.  &  W.  643.    In  this 
♦4Qn  ^^®'  ^^^  twenty  years  began  to  run  at  all  events  in  1805,  *wheB 
-'  John  Hart,  according  to  the  admission,  ^Heft"  the  premises; 
which  must  mean  left  them  for  good. 

Lord  Denman,  C.  J.  I  think  that  the  Court,  exercising  the  functions 
of  a  jury,  ought  to  presume  that  the  defendant  was  tenant  at  will  to  bis 
Bon-in-law.  There  is  ample  evidence  to  admit  such  presumption.  This 
is  incorrectly  likened  to  a  case  of  estoppel.  It  is  merely  a  question, 
which  of  two  suppositions  is  the  most  consistent  with  the  facts  in  en- 
dence.  For  this  purpose,  it  is  immaterial  whether  the  property  in 
dispute  be  real  or  personal.  Facts  may  amount  to  an  admission 
equivalent  to  admission  by  parol,  which  is  receivable  although  it  relate 
to  the  contents  of  a  deed :  Slqtterie  v.  Poolet/y  6  M.  &  W.  664. 

Patteson,  J.  I  do  not  say  that  a  party  having  a  legal  title  to  sn 
estate  conveys  it  away  by  mere  equivocal  acts  which  may  amount  to  an 
admission  of  title  in  another.  But  here  the  defendant's  title  rests 
merely  on  the  Statute  of  Limitations ;  and  his  acts  may  well  amount  to 
.an  admission  that,  during  the  period  in  question,  he  was  in  fact  tenant 
to  another. 

Coleridge,  J.,  concurred. 

Eblb,  J.  The  question  is,  whether  the  estate  of  the  heir  at  law  is 
defeated  by  certain  acts  in  pais  relied  on  by  the  defendant.  The  lessor 
of  the  plaintiff  was  clearly  entitled,  and  his  title  recognised  in  the  plain- 
est way  by  the  defendant.  But  the  defendant's  answer  is  that  he  occa- 
pied  as  apparent  owner  for  twenty  years.  To  this  the  reply  is,  that  the 
*^Q9i  ^®*^  owner  came  now  and  *then  and  lived  with  him.  If  I  had 
^  been  in  the  place  of  the  jury,  I  should  have  held  that  this  shoved 
that  the  defendant  was  in  reality  tenant  at  will.     Rule  di8charged.(<i) 

(a)  Reported  by  H.  Merivale,  E^. 
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The  QUEEN  v.  The  Inhabitants  of  LANDKET.    AprQ  28. 

Reported  (with  Regina  y.  The  Inhabitants  of  Widecomhe  in  the  Moor) 
9  Q.  B.  Hilary  term,  January  20th,  1847. 


BBENAN  and  OALEN'S  Case.    April  29. 

The  retQro  to  a  habeas  corpus  commanding  the  governor  of  Millbank  prison  to  bring  up  two 
prisoners  detained  in  the  said  prison,  stated  that  they  had  been  convicted,  in  the  Royal  Court 
of  Jersey,  of  breaking  into  a  shop  by  night  and  stealing  therein,  and  had  been  sentenced  by 
that  court  to  be  transported  to  such  place  as  the  Queen  in  council  should  appoint ;  that  tho 
Court  of  Jersey  was  a  court  of  competent  criminal  jurisdiction  to  try  and  punish  the  offence ; 
that  the  Queen  in  council  had  ordered  that  they  should  be  transported  to  Van  Dteroen's 
Lend ;  and  that  one  of  the  priocipai  Secretaries  of  Sute  had  directed  that  they  should  b« 
rpmoved  from  Jersey  to  Millbank  prison,  in  order  to  carry  the  above  sentence  and  order  into 
eflect. 

Hddy  on  motion  to  discharge  the  prisoners: 

That,  ss  the  return  alleged  that  the  Court  of  Jersey  had  jurisdiction  to  try  and  punish  the 
oflenoe,  and  as  the  sentence  of  transportatbn  was  unreversed,  this  Court  would  assume  it  to 
be  valid,  and  would  not  require  that  the  authority  of  the  court  to  psss  it  should  be  set  out  oA 
the  return. 

That  si&davics  could  not  be  used  to  show  that  the  court  of  Jersey  had  no  jurisdiction  to 
transport. 

That  the  detention  in  England  was  warranted  by  stat.  5  O.  4,  c.  84,  s.  17. 

That  Stat  5  G.  4,  e.  84,  s.  10,  enacting  that  it  should  be  lawful  for  the  Queen  to  appoint  place* 
of  confinement  within  England  for  convicts  under  sentence  of  transportation,  was  directory 
only,  and  it  was  not  necessary,  in  order  to  justify  the  detention  in  Millbank  prison,  that 
the  return  should  allege  that  prison  to  have  been  duly  appointed  one  of  such  places  of  con- 
fioemenr. 

Erie,  J.,  granted  a  writ  of  habeas  corpus,  directed  to  the  governor 
of  Millbank  Prison,  requiring  him  to  bring  up  on  22d  April,  1847,  the 
bodies  of  John  ^Brenan  and  Henry  Oalen,  detained  under  his  p^^qo 
custody,  together  with  the  day  and  cause  of  their  being  taken  ^ 
and  detained,  to  undergo  and  receive  all  and  singular  such  matters  and 
things  as  this  Court  should,  &c. 

Return.  That,  before  the  said  writ  came  to  me  (viz.  on  23d  January, 
A.  D.  1847),  John  Brenan  and  Henry  Oalen  respectively  were  sentenced 
to  be  transported  from  the  Island  of  Jersey  to  such  place  as  it  shall 
please  Her  Majesty  in  council  to  direct,  for  the  term  of  seven  years,  by 
an  act  or  order  of  the  Royal  Court  of  Jersey,  a  copy  of  which  follows  in 
these  words.  The  sentence  here  followed  in  the  original  French,  to  which 
was  added  the  following  tran8lation.(a) 

(a)"  A  la  Cour  Royale  de  Tile  de  Jersey,  I'an  1847,  le2  3^  Janvier,  John  Brenan  &  Henry 
Galen,  leaquels  avaient  M  accuses,  en  cons^uence  du  rapport  du  Centenier  Chevalier  de  la 
paroisse  de  Saint  Holier,  d*avoir,  dans  la  nuit  de  Mardi  22~  a  Mercredi  23^  Decembre,  1846, 
oo  vers  co  temps,  ronipu  une  boutique  et  boulangerie  occup^s  par  Madame  Anne  Gulliver, 
femme  de  M.  Robert  Loveridge  et  s^par6e  de  lui  quant  aux  biens,  dans  Muksastre  Street,  en  la 
ville  de  Saint  Holier,  de  s*6tre  ensuite  introduits  dans  la  dite  boutique,  et  d'en  avoir  vol6  un 
gateau  dit  "  sweet  cake,"  la  propri6t6  de  la  dite  Madame  Anne  Gulliver,  ou  d*avoir  aid^,  assist^ 
f«t  particip€  a  U  d'te  rupture  et  an  dit  vol/*  dbo.,  (stating  a  plea  of  Guilty,  a«ul  subsequent  pro 
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"^4731  *^^^  Denman^  C.  J.y  in  this  term  (May  8th),  delirered  the 
"^   judgment  of  the  Court. 

Without  entering  into  a  lengthened  examination  of  the  decisions  on 
the  questions  raised,  we  think  it  enough  to  say  that  the  imputation 
cast  on  the  plaintiff  by  the  words  set  forth  in  the  first  count  appears  to 
us  to  reflect  on  the  plaintiff  in  his  professional  character ;  and  that  cast 
on  him  in  the  second  count  does  not  so  affect  him  within  the  meaning  of 
the  cases. 

The  consequence  is,  as  the  damages  were  taken  on  the  two  jointly, 
that  a  Tenire  de  novo  must  be  awarded,  that  the  damages  may  be  assessed 
on  the  good  count  only.  Rule  absolute  for  a  venire  de  noyo.(a) 

(a)  See  Le  Fanu  r,  Malt^mwn,  1  H.  L.  Ca.  637. 


DOE  dem.  PLUMER  v.  MAINBT.    Apnl  15. 

Premim  were  demised  under  a  written  agreement,  dated  4th  August,  1845,  "  the  tenancy  ta 
be  from  year  to  year  from  Michaelmas  next,"  at  the  rent  of  552.  payable  half-yearly,  "except 
the  hut  half  year,  which  portion  of  rent  shall  be  paid  on  or  before  the  1st  August  in  that  year, 
and  to  be  deemed  then  due  for  all  legal  remedies  for  reoorering  rent  in  arrear."  Tenant 
"to  allow  the  landlord,  or  incoming  tenant,  in  the  last  year,  to  enter  on  1st  May,  to  make  lal- 
lows,  and  carry  out  the  manure,"  for  which  compensation  was  to  be  paid,  &,c.  Tenant  to 
have  "  the  use  of  the  bams  for  stacking  and  threshing  the  crops  of  the  lagt  year  till  the  ]« 
.  day  of  May  after  the  tenancy." 

JReld,  that  these  stipulations  did  not  necessarily  import  that  the  tenancy  was  to  be  extended 
beyond  the  first  year. 

Consequently  that  the  tenancy  was  determined  by  a  notice  dated  24th  March,  1846,  to  quit  at 
Michaelmas  that  year. 

Ejbctment  for  messuages  and  land  in  the  parish  of  landfield,  Sussex. 
Demise,  10th  December,  1846. 

On  the  trial,  before  Wilde,  C.  J.,  at  the  Sussex  Spring  Assizes, 
1847,  it  appeared  that  the  lessor  of  the  plaintiff,  being  mortgagee  of  the 
premises,  entered  into  the  following  agreement,  in  writing,  with  the 
defendant. 

*4741       ^^  Terms  and  conditions  for  letting  Townland  farm  and  *pre- 
mises,  and  land  called  the  Lime  Pits,  in  Lindfield,  in  possession 
of  Mr .  John  Plumer  as  mortgagee,  to  the  undersigned  tenant    The 
tenant  has  puirchased  the  present  crops,  and  feeding  of  the  aftergrass, 
and  half  dressings  and  seeds  sown,  now  taken  possession  of  by  W.  Pla- 
mer,  under  a  writ  of  possession,  for  the  sum  of  150Z.     The  tenancj  to 
be  from  year  to  year  from  Michaelmas  next,  at  the  net  yearly  sum  of 
55Z.,  payable  half  yearly  at  Lady  Day  and  Michaelmas,  except  the  last 
half  year,  which  portion  of  rent  shall  be  paid  on  or  before  the  1st  August 
in  that  year,  and  to  be  deemed  then  due  for  all  legal  remedies  for  reco- 
vering rent  in  arrear,  any  law  or  usage  to  the  contrary  notwithstanding. 
The  tenant  to  dress  the  arable  and  meadow  lands  in  due  course  of  hus- 
bandry, so  as  to  keep  the  same  in  good  heart  and  condition :  to  allow 
the  landlord,  or  incoming  tenant,  in  the  last  year,  to  enter  on  the  first 
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day  of  May,  to  male  fallows  and  carry  oat  the  manure,  for  which  a 
compensation  for  rent  and  taxes,  and  also  for  manure  in  the  yard  or  on 
the  mizen  on  the  premises,  shall  be  allowed,  according  to  the  custom  of 
the  country.  He  shall  keep  the  houses,  buildings,  fences,  gates  and 
trees  in  tenantable  repair,  being  allowed  rough  timber  by  the  landlord 
vpon  or  within  three  miles  of  the  premises.  The  tenant  shall  not  underlet 
any  part  of  the  premises,  or  use  or  suffer  the  same  to  be  used  as  a  beer 
shop,  and  shall  allow  the  landlord  at  all  seasonable  times  to  enter  and 
view  the  condition  of  the  premises ;  and,  in  all  respects  not  herein  men- 
tioned, the  tenant  shall  cultivate  the  farm  according  to  the  custom  of 
the  country,  in  like  manner  as  if  the  cultivation  and  management  thereof 
irere  herein  particularised :  and  to  be  allowed  the  use  of  the  barns  for 
stacking  and  "^threshing  the  crops  of  the  last  year  till  the  first  f^a^k 
day  of  May  after  the  tenancy,  and  the  manure  so  made  to  be  paid 
for  according  to  the  custom  of  the  country.  And  the  said  farm  and  pre- 
Hiisea  are  so  let  accordingly.    Witness  our  hands  the  4th  August,  1845. 

^'  D.  Stbdmak,  agent  for  Mr.  Plumer. 
"  J.  H.  Mainby." 
Under  this  agreement,  defendant  came  into  possession :  and,  on  26th 
March,  1846,  he  was  served  with  a  notice  to  quit  at  Michaelmas,  1846. 
It  was  contended  at  the  trial,  on  his  behalf,  that  the  terms  of  the 
agreement  necessarily  imported  that  the  tenancy  was  to  last  beyond  the 
first  year.  WiLDB,  C.  J.,  held  that  the  notice  to  quit  determined  the 
tenancy  at  Michaelmas,  1846.     Verdict  for  plaintiff. 

Shee,  Serjt.,  now  moved  for  a  new  trial  on  the  ground  of  misdirection; 
and  contended  that,  taking  the  whole  agreement  together,  it  was  not 
intended  that  the  landlord  should  have  power  to  determine  the  tenancy 
ftt  the  end  of  the  first  year.  The  words  "  in  the  last  year"  import  that 
more  than  a  year's  tenancy  was  intended ;  for  instance,  the  rent  for  the 
'4a8t  half  year"  is  to  be  paid  on  the  fijrst  of  August  in  that  year,  and 
to  be  deemed  then  due:  if  this  applies  to  the  first  year,  the  tenant  was 
Hable  to  be  turned  out,  on  failure  of  payment  of  rent,  before  he  could 
have  received  any  benefit  from  the  farm.  Again :  in  the  '^  last  year" 
the  tenant  is  to  idlow  the  landlord  or  incoming  tenant  to  enter  on  the 
fint  day  of  May  to  make  fallows :  it  cannot  have  been  contemplated 
that  this  should  take  place  in  the  first  year,  the  tenancy  having  com* 
fenced  at  '^Michaelmas.  The  same  intention  is  evident  from  the  rnLA*TA 
rest  of  the  stipulations.  •■ 

Wd  Dbnman,  G.  J.  These  observations  only  show  what  was  con- 
t^iQpIated  by  the  parties  as  possible  or  probable;  not  any  binding 
^^ngement.  Certain  contingencies  are  provided  for,  in  case  the 
tenancy  should  last  for  more  than  one  year.  But  the  agreement  does 
Aot,  therefore,  create  a  tenancy  necessarily  for  more  than  one  year, 
f  ATTBSOsr,  WiGHTMAN  and  Erle,  Js.,  concurred.        Rule  refu8ed.(a) 

(a)  Reported  by  H.  MeriTele,  Eeq. 
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At  the  Royal  Court  of  the  Island  of  Jersey,  the  year  1847,  the  23d 
day  of  January,  John  Brenan  and  Henry  Galen,  who  had  been  accused, 
in  consequence  of  the  report  of  the  Centenier  Chevalier  of  the  parish  of 
St.  Helier,  of  having,  in  the  night  of  Tuesday  the  22d  and  Wednesday 
the  23d  December,  1846,  or  about  that  time,  broken  a  shop  and  bake- 
house  occupied  by  Madame  Anne  Gulliver,  wife  of  Mr.  Robert  Love- 
^  ridge,  and  "^separated  from  him  as  far  as  relates  to  goods,  situate 

^  at  Mulcaster  Street,  in  the  town  of  St.  Helier ;  of  having  after- 
wards introduced  themselves  into  the  said  shop,  and  of  having  stolen 
from  it  a  cake,  called  sweet  cake,  the  property  of  the  said  Madame  Anne 
Gulliver,  or  of  having  aided,  assisted  or  participated  in  the  said  breaking 
or  the  said  stealing,  and  who  have  pleaded  Guilty  to  the  said  charge,  as 
appears  by  an  act  of  the  Court,  dated  2d  January,  1847,  being  called 
upon,  at  the  instance  of  the  Advocate  General  of  the  Queen  stipulating 
the  ofiSce  of  Procurator  General  to  the  Queen,  to  receive  sentence  in 
conformity  with  the  said  act ;  after  the  said  John  Brenan  and  Henry 
Galen  have  been  heard  in  mitigation  by  means  of  their  Advocate,  the 
Court,  conformably  with  the  opinion  of  the  said  Mr.  Advocate  General 
of  the  Queen  stipulating  the  office  of  Procurator  General  of  the  Queen, 
and  considering  their  being  in  the  state  of  relapsed  criminals,  has  con- 
demned them  for  punishment  of  their  crime  to  be  transported  to  such 
place  as  it  shall  please  her  thrice  Excellent  Majesty  in  council  to  order, 
for  the  term  of  seven  years,  and  all  their  goods,  moveables  and  heredita- 
ments, if  they  have  any  remaining,  to  be  acquired  and  confiscated  to  the 
benefit  of  Her  said  Majesty,  or  of  the  lord  to  whom  they  belong.  And 
they  are  sent  back  to  prison  until  such  time  as  the  good  pleasure  of  Her 
Majesty  be  known  touching  the  said  transportation ;  to  which  effect  the 
registrar  is  ordered  to  transmit  an  authentic  copy  of  the  present  act  to 
the  clerk  in  waiting  of  the  Privy  Council  of  Her  Majesty. 

<<  (Signed)  Charles  Db  St.  Croix,  Registrar.'* 

utAQPn  *The  governor  then  certified  that  the  said  Royal  Court  of 
Jersey,  at  the  time  of  the  commission  of  the  said  offence  and  the 
passing  of  the  said  sentence,  was,  by  the  law  of  Jersey,  a  court  of  com- 
petent criminal  jurisdiction  to  try  and  punish  the  said  offence  :(a)  And 
that  afterwards,  and  on  27th  of  February,  1847,  the  following  order 
was  made  by  her  Majesty  in  council.(() 

The  order  was  then  set  out.     It  recited  the  ^^  Act"  of  the  Royal  Conrt 
sentencing  the  prisoners  to  transportation :  ^*  and  that  the  said  Boy&I 

ceedingg  ap  to  judgment) ;  "  la  Cour/'  &c.,  "  lea  a  ooiidainn<$8f  poor  pumtion  da  leur  criaie,  t 
Stre  deport^a  a  tel  lieu  qu*il  plaira  2  Sa  Trea  Ezcelleate  Miyeat^  eo  conaeil  d'ordoimer  poor  to 
terme  de  sept  ann^ea,"&c. 

(a)  See  Firat  Report  of  the  Commiaaionera  on  the  Criminal  Law  of  the  Channel  laland^ 
pp.  xiii,  xxi. 

(6)  I'he  original  retmm  omitted  the  order  in  coandl,  and  the  order  of  the  Secretary  of  State. 
On  April  26th,  the  Attorney  General,  Sir  J.  /ervu,  citing  Leonard  TFatoMt'a  Case  (9  A.  & 
£.  731,762,)  moved  to  have  the  return  amended  by  adding  theae  docomentf :  which  wil 
granted.  • 
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€oTirt  have  proceeded  in  this  matter  as  far  as  tbey  are  authorised  to  do 
by  the  laws  of  the  said  island,  and  the  said  John  Brenan  and  Henry 
Galen  have  been  sent  back  to  prison  until  Her  Majesty's  pleasure  should 
be  known  thereon  ;"  and  it  then  ordered  '^  that  the  said  John  Brenan 
and  Henry  Gralen  be  transported  out  of  the  island  of  Jersey  to  Van  Die<- 
men's  Land,  or  some  one  or  other  of  the  islands  adjacent  thereto,  for  the 
term  of  seven  years,  the  period  of  their  transportation  to  commence  from 
the  2Sd  day  of  January,  1847." 

The  return  then  certified  that  the  Right  Honourable  Sir  George  Grey, 
Bart.,  one  of  her  Majesty's  principal  secretaries  of  state,  in  order  to  carry 
the  said  sentence  of  the  said  Court  and  the  said  order  in  council  into 
effect,  afterwards,  to  wit,  on  26th  March,  1847,  authorised  and  directed 
the  said  John  Brenan  and  Henry  Galen  to  be  removed  from  the  prison 
of  the  said  RoyiLl  Court  of  the  island  of  Jersey  to  the  Millbank  prison^ 
to  be  there  delivered  to  the  governor  of  the  said  prison ;  ^and  r^^og 
that  the  said  Sir  George  Grey,  in  order  to  carry  the  said  sen- 
tence  and  order  into  effect,  afterwards,  to  wit,  on  the  said  20th  March, 
1847,  authorised  and  required  the  governor  of  the  said  prison  to  receive 
the  said  John  Brenan  and  Henry  Galen  into  his  custody  in  the  said 
prison,  by  the  following  order  in  writing  under  his  hand : — 

'      "1708.  Whitehall,  20th  March,  1847. 

g>hn  Brenan,  "  Sir  :  I  am  to  desire  and  do  hereby  authorise  you  to 

George  Chinel,      receive  into  the  Millbank  Prison  the  prisoners  named  in 
Mi^hSlK^i?^^^^^  margin,  who  will  be  sent  to  you  from  the  gaol  at 

Jersey." 
The  return  then  certified  that  the  governor  afterwards,  to  wit,  on  29th 
of  March,  1847,  received  into  the  Millbank  prison,  and  kept  in  his  cus- 
tody there,  the  said  J.  Brenan  and  Henry  Galen,  by  reason  of  the  pre- 
mises,  and  by  virtue  of  and  in  obedience  to  the  said  order  of  the  said 
Sir  George  Grey. 

Crawder  and  LubK  now  moved(a)  that  the  prisoners  should  be  dis- 
charged. They  referred  to  an  affidavit,  in  w^hich  it  was  stated  that  their 
imprisonment'was  effected  by  virtue  of  a  sentence  passed  by  the  Bailli 
of  the  Koyal  Court  of  Jersey,  &c.,  ^^  and  that  there  is  not  in  the  said 
island  any  law  by  charter,  ordinance,  order  in  council  or  statute,  which 
empowers  the  said  Royal  Court  to  pass  sentence  of  transportation  beyond 
the  seas." 

Sir  c/1  JerviSy  Attorney  General,  objected  to  the  reference  to  an  affi- 
davit against  the  return ;  citing  In  re  Clarke  2  Q.  B.  619,  63S-635. 

*Crotpder.     The  affidavit  is  to  the  effect  that  the  Court  has  no  ri^Ao*T 
power  to  sentence  to  transportation :  and  the  return  does  not  show 
such  power.     [Lord  Denman,  C.  J.     That  would  be  an  objection  to  the 
return,   independent  of  affidavits.]    It  is  sufficient,  then,  for  the  pri- 
aoners  to  assume  that  there  is  no  such  power,  inasmuch  as  none  is  set 

Belbra  Lord  Dkhxajt,  C.  J.,  Pattesow,  Wiesnuir  tnd  Erli,  Ji. 
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out :  but,  if  this  were  not  SQflEieient,  then  the  prisoners  mnst  be  admitted 
to  show  that  it  does  not  exist.  If  the  return  had  certified  that  the  power 
existed,  the  question  might  have  arisen  whether  affidavits  could  be  used 
to  contradict  it :  but  it  is  a  different  question  whether  they  may  not  be 
used  to  establish  an  affirmative  when  the  return  is  silent.  At  all  eyents, 
it  is  clear  this  return  would  have  been  bad,  if  it  had  not  been  amended 
by  the  introduction  of  the  order  in  council  and  order  of  the  secretary 
for  the  Home  Department.  But  these  orders  themselves  must  rest  on  a 
valid  foundation.  In  Lemard  WaUan's  Case^  9  Q.  B.  7S3,  762,  it  was 
held  necessary  to  amend  the  return  by  inserting  a  Canadian  statute 
which  was  the  foundation  of  the  jurisdiction  claimed.  In  the  same 
manner,  the  authority  to  pass  the  original  sentence  should  have  been 
specified  here,  to  sustain  the  orders.  And  the  order  in  council  endentjy 
refers  to  the  judgment  of  the  Jersey  Court.  • 

That  the  power  to  transport  does  not  exist  in  Jersey  is  evident  inde- 
pendently of  affidavits.  Transportation  is  not  a  common  law  punish- 
ment, 4  Hawk.  P.  C.  478  (ed.  7),  b.  2,  c.  48,  s.  16 :  nor,  if  it  were, 
does  the  common  law  extend  to  Jersey.  The  ^*  Grand  Coustumier"  of 
Kormandy,  which  is  the  foundation  of  the  law  of  Jersey,  contains  no 
*AQki  ^°^^  punishment.  [Pattbson,  J.  *That  is  a  question  which 
J  cannot  be  inquired  into  here.  The  law  of  Jersey  is  in  our  courts 
the  law  of  a  foreign  country,  and  to  be  proved  by  evidence.]  If  so,  the 
greater  is  the  necessity  for  its  being  set  forth  in  the  return  that  the 
sentence  was  according  to  law ;  since  the  validity  of  the  detention  most 
wholly  depend  upon  the  power  which  the  law  of  Jersey  gives  to  trans- 
port. [Wightman,  J.  The  complaint  is  that  the  parties  are  detained 
in  England.]  Their  detention  in  England  is  only  warranted  by  Sir 
George  Grey's  direction ;  and  that  is  referred,  by  the  return,  to  the  prior 
sentence.  The  legality  of  the  prior  sentence  must,  therefore,  come  in 
question  in  discussing  the  legality  of  the  imprisonment ;  consequently, 
either  the  legality  ought  to  appear  on  the  return,  in  order  that  it  may 
be  traversed,  or,  if  it  does  not  so  appear,  the  defendants  must  have  an 
opportunity  of  showing  aliunde  that  the  detention  was  n<5t  legal.  Kor 
is  the  case  carried  farther  by  the  order  of  Sir  George  Grey  authorising 
the  removal  of  the  prisoners  to  Millbank.  The  recital  in  stat.  5  6. 4, 
G.  84,  s.  17,  on  which  Sir  George  Grey's  power  to  make  such  removal  ia 
founded,  shows  that  the  enactment  (so  far  so  as  it  is  here  applicable) 
only  relates  to  cases  where  offenders  *'  are  liable  to  be  punished  by  trans- 
portation" "  by  the  laws  in  force  in  some  parts  of  His  Majesty's  domi- 
nions not  within  the  United  Kingdom."  No  such  laws  are  shown  to  eiist 
in  Jersey.  In  the  next  place,  the  power  given  by  that  section  is,  to 
imprison  such  a  convict  temporarily  in  anyplace  of  confinement  "prori- 
ded  under  the  authority  of  this  act ;"  that  is,  places  appointed  by  the 
Crown  by  warrant,  under  sect.  10,  for  the  confinement  of  persons  under 
sentence  of  transportation.    But  it  is  not  shown  on  this  return  that 
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'Millbank  Prison  is  sucb  a  place.    Nor  can  it  be  contended,  as  r^iAQQ 
in  Leonard  Watson's  Oase^  9  Q.  B.  781,  that  the  imprisonment 
was  justified  as  a  necessary  exercise  of  power  to  detain  convicts  in  their 
transit ;  for  there  is  no  averment  of  such  necessity. 

Sir  J*.  JerviSf  Attorney  General,  Sir  D.  DundaSy  Solicitor  Oenerali 
M.  2>.  Hill,  and  Waddington^  centric.  The  fallacy  of  the  argument  on 
behalf  of  the  prisoners  consists  in  confounding  the  functions  of  this 
Court,  in  deciding  on  the  return  to  a  habeas  corpus,  with  those  which  it 
possesses  in  the  case  of  a  writ  of  error.  If  that  argument  were  correct, 
the  prisoner  must  be  released  on  habeas  corpus  in  every  case  where  a 
court  of  competent  jurisdiction  has  given  an  erroneous  judgment.  The 
case  of  Camfbdl  v.  The  Queeny{a)  where  judgment  was  wr<mgly  given 
on  two  counts,  might  in  the  same  manner  have  been  disposed  of  on 
habeas  corpus.  .  Whether  or  not  the  power  of  sentencing  to  transporta- 
tion is  possessed  by  the  Criminal  Court  of  Jersey  is  therefore  no  ques* 
tion  here,  any  more  than  the  power  to  imprison  was  in  question  in  Oarus 
Wilson's  Cassj  7  Q.  B.  984.  It  may  be  urged  that  no  appeal  can 
otherwise  be  had  from  the  decisions  of  that  Court :  but  the  same  is  the 
case  with  respect  to  the  Criminal  Courts  of  Scotland :  and  yet  such  a 
sentence,  passed  by  a  Scotch  Court,  would  not  be  inquired  into  on  habeas 
corpus ;  Bdrne's  Case,  2  Boll.  B.  157,  cited  in  Bex  v.  Suddis^  1  East,  306, 
309.    (As  to  the  point  of  jurisdiction  they  were  stopped  by  the  Court.) 

*The  remaining  question  is,  whether  that  part  of  the  return  is  ^^g-^^ 
sufficient,  which  sets  out  the  letter  of  Sir  George  Grey,  authoris-  "- 
ing  the  Governor  of  Millbank  Prison  to  receive  the  prisoners.  But  let  it 
be  assumed  that  the  statute  does  not  apply,  and  that  Millbank  was  aa 
unauthorised  place  of  detention :  the  place  of  imprisonment  is  not  of  the 
substance  of  the  return.  Suppose  a  court  of  competent  jurisdiction  had 
authorised  the  detention  of  a  criminal  in  Middlesex ;  the  fact  of  hit 
being  detained  in  Essex  would  not  authorise  the  Court  to  interfere.  But 
the  statute  applies.  These  prisoners  are  within  the  words  of  stat.  5  G. 
4,  c  84,  s.  17,  "  convicts  adjudged  to  transportation  by  any  court  or 
judge  in  any  part  of  His  Majesty's  dominion  not  within  the  United 
Kingdom."  They  may  therefore  be  detained  in  any  place  of  confine- 
ment *^  provided  under  the  authority  of  this  act."  But  then  it  is  con- 
tended that  these  are  only  places  appointed  by  warrant  under  sect.  10, 
and  that  Millbank  Prison  does  not  appear  by  the  return  to  be  such  a 
place.  But  the  removal  of  convicts  to  Millbank  Prison  is  expressly 
authorised  by  the  act  for  regulating  that  prison,  6  &  7  Vict.  c.  26 :  and 
sect  14  of  that  statute  refers  to  stat.  5  G.  4,  c.  84.  Therefore,  if  it  be 
necessary,  those  acts  will  be  incorporated  with  each  other  by  reasonable 
construction.  But  a  sufficient  general  answer  is  given  to  this  objection 
by  the  judgment  of  the  Court  on  the  last  head  of  objection  in  Leonard 
Watson's  Case,  9  A.  &  E.  785. 

U)  Exchequer  Chamber  (Error  from  Q.  B.) :  decided  Michaehnas  Vacation,  1847^ 
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,  CrowdeTj  in  replj.  In  Bame*9  Casey  '2  Eoll.  B.  157,  and  in  Bex  t. 
SuddiSy  1  East,  806,  the  returns  joBtified  under  the  law  of  England;  and 
^^  in  the  latter  case  the  return  expressly  *referred  to  the  article  of 
-'  war  which  authorised  the  sentence  of  transportation.  This  retom 
sets  out  the  sentence  of  a  foreign  court,  and  does  not  even  allege  the 
legality  of  the  sentence.  If  its  illegality  appeared  on  the  face  of  the 
return,  could  it  then  be  said  that  the  prisoners  would  not  be  entitled  to 
their  discharge  ?  If  the  sentence  had  imposed  torture,  or  any  other 
punishment  unauthorised  by  our  law,  would  it  be  assumed  that  such 
punishment  was  authorised  by  the  law  of  Jersey  ?  The  detention  of  the 
prisoners  in  any  prison  in  England  cannot  be  justified  under  stat.  3  G. 
4,  c.  84,  s.  17,  without  assuming  that  the  Court  of  Jersey  was  compe- 
tent to  transport  them,  which  is  the  very  thing  in  question :  and,  even 
after  this  general  assumption,  the  detention  in  Millbank  Prison  is  illegal, 
for  it  is  not  shown  to  be  one  of  the  appointed  places  of  confinement  for 
persons  sentenced  to  transportation,  under  sect.  10  of  that  statute ;  and 
Stat.  6  &  7  Vict.  c.  26,  s.  12,  authorises  the  removal  to  Millbank  Prison 
of  such  prisoners  only  as  are  in  some  other  prison  in  England. 

Our.  adv.  vult. 

Lord  DcNMAK,  C.  J.,  in  this  term  (May  8th),  delivered  the  judgment 
of  the  Court. 

The  return  of  the  Qovemor  of  the  Millbank  Penitentiary  to  a  writ  of 
habeas  corpus,  commanding  him  to  bring  these  two  persons  before  us  to 
t)e  discharged,  is,  that  he  has  received  the  certificate  of  the  Greffier  of 
the  Royal  Court  of  Jersey,  stating  that  they  were  both  convicted  of 
*5021  ^^^S^^^i^)  ^^  ^^^^  Court,  which  is  a  "^competent  Court  to  try  and 
to  punish  for  that  crime,  and  by  that  Court  sentenced  to  be  trans* 
ported  from  Jersey  to  such  place  as  Her  Majesty  in  Council  should  be 
pleased  to  order.  The  return  further  states  an  order  made  by  Her  Ma- 
jesty in  Council,  directing  the  transportation  of  the  said  two  convicts 
from  Jersey  to  Van  Diemen's  Land  or  some  other  island ;  and,  farther, 
fiir  6.  Grey's  warrant  for  removing  them  from  Jersey  to  the  said  prison, 
in  order  to  carry  the  said  sentence  into  efiect ;  and  his  desire  addressed 
to  the  Governor  of  the  prison  to  receive  them. 

No  objection  was  made  to  the  return  on  the  ground  that  it  did  not 
show  jurisdiction  in  the  Court  to  try  and  punish  for  the  crime  of  burglary: 
but  it  was  said  to  be  bad  for  not  showing  that  the  Court  had  power  to 
punish  by  transportation. 

We  think,  however,  that,  the  Court  having  competent  jurisdiction  to 
try  and  punish  the  offence,  and  the  sentence  being  unreversed,  we  cannot 
assume  that  it  is  invalid  or  not  warranted  by  law,  or  require  the  autho- 
rity of  the  Court  to  pass  the  sentence  to  be  set  out  by  the  gaoler  upon 

(a)  or  breaking  into  a  ihop  by  night,  and  stealing  therein.  It  seema  ttiat  the  crime  of  bar- 
glary  is  not  known  in  the  law  of  Jersey :  see  First  Report  of  the  Commissioners,  dic^  P*  ^ 
Bvf  he  offence  set  forth  in  the  Act  of  the  Royal  Court  ia  a  crime  by  the  law  of  the  Island. 
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(he  return,  we  are  bound  to  assume,  primft  facie,  that  the  nnreversed 
sentence  of  a  Court  of  competent  jurisdiction  is  correct ;  otherwise  we 
should,  in  effect,  be  constituting  ourselves  a  Court  of  appeal  without 
power  to  reverse  the  judgment. 

The  power  of  detaining  persons,  so  convicted,  in  prison  in  this  countrj, 
the  statute  5  O.  4,  c.  84,  s.  17,  does  not  expressly  give :  but  the  recital 
shows  the  occasion  of  passing  the  act : — That,  by  the  laws  in  force  in 
some  parts  of  Her  Majesty's  dominion,  not  within  the  United  Kingdom, 
offenders  were  liable  to  be  punished  by  transportation,  and  there  might 
be  no  means  for  "^transporting  them  without  first  bringing  them  to  r-i^rr^o 
England ;  and  the  seventeenth  clause  enacts  ^^  that,  whenever  any  ^ 
oonyict  adjudged  to  transportation  by  any  court  or  judge  in  any  part  of 
His  Majesty's  dominions  not  within  the  United  Kingdom,"  *^  shall  be 
brought  to  England  in  order  to  be  transported,  it  shall  and  may  be  law- 
ful to  imprison  any  such  offender  in  any  place  of  confinement  provided 
under  the  authority  of  this  act/'  No  words  could  have  more  clearly 
intimated  that  the  fact  of  a  sentence  having  been  passed  by  such  Court 
founds  the  right  to  detain,  and  that  the  validity  or  regularity  of  the  sen- 
tence is  not  to  be  called  in  question.  Even  if  that  sentence  is  erroneous, 
this  coort  cannot  set  it  aside  or  inquire  into  its  propriety,  or  deny  it  the 
effect  which  the  law  assigns  to  any  sentence. 

But  it  was  said  that  the  detention  did  not  appear  to  be  in  any  of  the 
particular  prisons  to  be  appointed  under  stat.  5  O.  4,  c.  84.  But  we 
consider  these  enactments  as  directory,  and  that  they  do  not  interfere 
irith  the  power  asserted  in  general  terms  by  the  seventeenth  section. 
The  nonobservance  of  these  particulars  may  expose  officers  to  censure : 
but  it  does  not  require  the  discharge  of  the  criminal  convicted  by  a 
competent  Court  within  Her  Majesty's  dominions  of  a  crime  well  known 
to  our  laws,  condemned  to  a  punishment  equally  known  to  them,  and 
brought  into  this  country  under  a  sentence  of  a  Court  within  that  part 
of  Her  Majesty's  dominioi^  where  the  crime  was  committed. 

The  prisoners  were  remanded.(a) 

(a)  Reported  by  H.  MeriTale  and  H.  Datuoo,  Eaqn. 


♦DALE  V.  POLLARD,  POPPLEWELL,  ANDREW,  and    r*-«. 

WADDING  TON.    April  80.  ■- 

Flaintifi*  was  BQimnoned  before  two  justices  for  refusing  to  pay  a  sum  under  10/.,  being  hit 
proportion  of  a  church  rate,  laid  by  the  churchwardens  with  the  consent  of  the  minority  of  a 
▼estry  meeting,  but  refused  by  the  majority.  The  justices  asked  his  attorney  if  he  had 
tnythiDg  to  say  against  the  payment.  I'he  attorney  said,  that  he  should  not  try  the  validity 
of  the  rate  before  the  justices,  but  give  them  a  written  notice ;  and  should  bring  an  action 
■gainst  the  justices  if  they  enforced  the  rate.  He  then,  before  the  making  of  the  order, 
■erved  the  justices  with  a  written  notice  that  the  plaintiff  protested  against  the  church  rate 
as  anscriptural,  &c. ;  that  he  should  not  contest  the  validity  of  the  rate  in  the  ecclesiastical 
courts ;  and  that  he  should  commence  actions  in  the  courts  of  common  law  against  the  jus- 
tices and  all  other  persons  concerned  therein  for  all  acts  and  proceedings  connected  with  the 
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rate  which  he  should  be  adTiied  were  illegal.  The  juatieee  made  an  order  br  ptymeni, 
knowing,  at  the  time,  that  the  plaintiff  inteoded  to  dispate  the  right  of  a  miooriiy  toimpote 
a  church  rate. 
Rdd,  that  these  facts,  taken  together,  showed  that  the  Talidh/  of  the  rate  wbb  disputed,  ssd 
notice  thereof  given  to  the  justices,  under  stat.  53  G.  3,  c.  127,  s.  7.  And,  the  jostioea  having 
made  a  warrant  founded  on  the  order,  under  which  wsrrant  plaintiff's  goods  were  distrained, 
plaintiff  recovered  in  replevin. 

On  the  trial  of  this  cause,  at  the  York  Summer  Assizes,  1842,  a  ver- 
dict was  foand  for  the  plaintiff,  damages  82. 3«r,  subject  to  a  special  ease, 
oa  which  the  Court  was  to  draw  such  inferences  as  they  should  think  a 
jury  ought  to  draw ;  with  liberty  to  turn  the  case  into  a  special  verdict, 
if  the  Court  should  so  order,  with  such  findings  as  they  should  direct  to 
form  part  of  it :  damages  being  assessed  contingently  for  the  defendants. 

The  special  case  set  out  the  pleadings.  The  declaration  was  in 
replevin  for  taking  account  books,  &c. 

Cognisance  as  the  bailiffs  of  John  Plumbe  Tempest  and  others,  jus- 
tices for  the  West  Biding  of  Yorkshire.  That  plaintiff,  before  the  time 
when,  &c.,  and  before  the  making  of  the  rate,  Ac,  after  mentioned,  and 
tiience  continually  to  the  time  when,  &c.,  was  an  inhabitant  of  ih 
township  of  Bradford,  in  the  parish  of  Bradford,  in  the  West  Riding, 
and  the  occupier  of  the  dwellmg  house  in  which,  &c.,  the  same  being 
situate  in  the  said  township  and  parish,  and  by  law  rateable  for  and 
towards  the  necessary  expenses  and  service  of  the  parish  church.  Tbat 
^.^.^  heretofore,  and  while  plaintiff  was  such  ^inhabitant,  &c.,  to  wit, 
^  14th  May,  1841,  a  certain  church  rate  was  made  in  respect  of 
the  repairs  of  the  said  parish  church  and  other  lawful  purposes,  in  wkicli 
plaintiff  was  duly  rated  in  a  sum  below  10/.,  to  wit,  Is.  5d.,  the  validity 
of  which  rate  had  not,  before  or  at  the  respective  times  of  making  and 
hearing  the  complaint,  and  of  the  making  and  issuing  the  warrants  and 
order  after  mentioned,  or  before  or  at  the  said  time  when,  &c.,  beeo 
questioned  in  any  Ecclesiastical  Court.  That  afterwards,  &c.,  to  wit, 
on,  &c.,  the  said  Pollard  and  Popplewell,  ^len,  and  from  thenceforth 
until  and  at  the  time  when,  &c.,  being  the  churchwardens  of  the  parisli 
church  of  Bradford,  and  whose  duty  it  was  as  such  churchwardens  to 
collect  and  receive  the  said  rate,  duly  gave  notice  to  plaintiff,  and 
demanded  of  him  the  said  sum  of  1^.  5(2.,  which  he  refused  and  still 
Refuses  to  pay.  Whereupon  afterwards,  JLc,  to  wit,  on,  &c.,  Pollard 
duly  made  his  complaint  to  Lamplugh  Wickham  Hird,  Esq.,  a  justice  of 
the  peace  for  the  West  Riding,  of  the  said  refusal ;  the  said  justice  not 
being  in  any  way  interested,  &c.  That  the  said  justice  thereupon  dolj, 
according  to  the  form  of  the  statute,  &c.,  made  his  warrant  requiring 
plaintiff  to  appear  before  him  at  the  court  house  at  Bradford,  on,  &c., 
next  ensuing,  to  show  cause  for  his  refusal.  That  plaintiff  appeared  at 
that  time  before  the  justices  named  in  the  cognisance  (denial  of  their 
being  interested,  &c.),  who  examined  upon  oath  into  the  merits  of  Pol 
lard's  complaint,  and  thereupon  made  their  order,  which  recited 
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complaint,  warrant  and  appearance,  and,  after  finding  that  the  said  sum 
of  It.  5d.  was  justly  due  from  plaintllf  to  the  said  churchwardens, 
directed  him  to  pay  it  with  17».  costs.  The  *cognisance  then  p^^Aft 
alleged  the  service  of  the  order,  refusal  to  pay,  and  warrant  of  '- 
distress  under  the  hands  and  seals  of  the  same  justices,  and  distress,  fcc 
Pleas  in  bar :  1.  De  injuri&.  Issue  thereon. ' 
2.  That,  at  the  time  of  the  said  examination  by  the  said  justices,  and 
before  the  making  of  the  rate,  to  wit,  on,  &o.,  ^'  he  the  said  plaintiff  dis- 
pated  the  validity  of  the  said  supposed  rate  in  the  said  cognisance  of  the 
defendants  mentioned,  and  then  gave  notice  of  his  so  disputing  the  vali- 
dity of  the  said  supposed  rate"  to  the  said  justices.  Verification.  Repli- 
cation :  That  plaintiff  did  not  dispute  the  validity  of  the  rate,  or  give 
notice,  &c.,  as  in  the  plea  alleged.     Issue  thereon. 

The  case  then  set  out  the  facts  which  appeared  on  the  trial ;  viz.  a 
monition  of  the  Consistory  Court  of  the  Archbishop  of  York  to  the 
churchwardens  Pollard  and  Popplewell  to  take  the  necessary  steps  for 
patting  the  church  of  Bradford  in  repair,  and  to  call  a  vestry  for  the 
purpose  of  making  a  rate  towards  such  repair,  &c.     That  the  vestry 
meeting  was  accordingly  called,  and  holden  on  6th  May,  1841 :  the 
proceedings  of  which,  as  entered  in  the  ^^Town  Book,"  were  to  be 
treated  as  part  of  the  case.     From  these  entries  it  appeared  that,  the 
monition  having  been  read,  the  defendant  Popplewell,  as  senior  church- 
irarden,  proposed  a  rate  of  8882.  4^.  2d.  to  be  laid  on  the  parish  towards 
the  necessary  repairs  and  expenses  of  the  parish  church,  specifying  the 
items ;  *^  which  was  to  be  borne  by  each  township  in  certain  proportions : 
Tis.  the  township  of  Bradford  102;.  89.  9^(2."  (four  fifteenths),  '« and 
nine  other  townships  their  several  shares :  and  that  one  halfpenny  in  the 
poond  was  to  be  assessed  on  property  rateable  for  the  relief  of  the  poor 
in  the  township  of  Bradford  to  raise  *such  proportion."     This  r-^cnrr 
motion  being  seconded  by  the  defendant  Pollard,  an  amendment,  '- 
**  That  there  be  no  church  rate  for  the  parish  of  Bradford  for  the  cur- 
rent year,"   was  proposed  and  seconded.      The  original  proposition, 
having  been  put  to  the  meeting,  was  rejected.     The  chairman  having,  at 
the  request  of  the  churchwardens,  asked  whether  there  was  any  other 
proposition  which  the  meeting  wished  to  make  in  lieu  of  the  church  rate 
proposed  by  the  churchwardens,  a  proposal  was  made  and  seconded  for 
a  voluntary  subscription,  and  carried  by  a  considerable  majority.     The 
churchwardens  refused  this  course,  and  gave  notice  that  they  would  lay 
a  rate  on  their  own  authority  with  the  consent  of  the  minority.     They 
accordingly  made  a  rate  for  the  amount  required,  directing  that  it  should 
be  paid  by  the  several  townships  to  the  amounts  before  specified ;  and 
that  one  halfpenny  in  the  pound  should  be  assessed  on  property  rateable 
to  the  relief  of  the  poor  in  Bradford  township.    This  rate  was  signed  by 
the  vicar,  churchwardens  and  others,  being  a  minority  of  the  meeting, 
and  a  protest  was  made  against  it,  and  numerously  signed.    The  case 
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then  set  out  the  assessment,  by  Popplewell  and  Pollard,  on  the  township 
of  Bradford,  for  the  purpose  of  raising  the  above  sum  of  1022.  3«.  9]^, 
at  one  halfpenny  in  the  pound,  and  on  the  plaintiff  of  It.  5d,  as  an 
occupier  therein.  The  parish  of  Bradford  consists  of  ten  townships, 
named  in  the  case,  of  which  the  township  of  Bradford  is  one.  Bradford 
township  chooses  churchwardens  for  itself;  and  most  of  the  other  town- 
iships  choose  churchwardens  or  chapelwardens :  but  the  parish  church  is 
situated  in  the  township  of  Bradford ;  and  the  churchwardens  of  that 
♦^nfii  township  have  always  acted  and  been  treated  as  ^churchwardens 
-^  of  the  whole  parish  in  respect  (inter  alia)  of  the  laying  parish 
rates,  &:c. 

The  above  alleged  rate  was  never  questioned  in  any  Ecclesiastical 
Court,  and,  if  otherwise  legal,  was  apportioned  among  the  various  town- 
ships according  to  the  ancient  and  invariable  usage  of  the  parish  :(a] 
but  no  cYidence  was  given  of  the  proper  method,  customary  or  other, 
of  assessing  on  the  several  inhabitants  of  the  particular  townships  the 
sums  payable  respectively  by  such  townships  under  such  apportionments. 

The  churchwardens,  on  17th  July,  1841,  duly  gave  the  plaintiff 
notice  of  the  said  rate,  and  demanded  payment,  which  he  refused :  upon 
which  the  complaint  was  made  and  the  plaintiff  summoned  as  stated  in 
the  pleadings.  He  appeared  on  21st  July  before  the  justices,  who 
examined,  &c.,  and  thereupon  (assuming  the  rate  to  be  valid,  and  that 
notice  of  the  validity  of  such  alleged  rate,  or  of  the  plaintiff's  liability  to 
pay  the  same,  being  disputed  was  not  given  to  the  justice  in  conformity 
with  Stat.  53  G.  8,  c.  127,  s.  7,)  duly  made  the  order  set  out  in  the 
pleadings.  The  minutes  of  the  vestry  meeting  were  read  to  the  plaintiff^ 
then  attending,  and  his  proportion  of  the  rate  proved,  &c. 

*'  The  said  justices  asked  the  attorney  of  the  plaintiff,  who  attended 
with  him  on  his  behalf,  if  he  had  anything  to  say  against  payment  of 
the  Is.  5d. :  to  which  the  attorney  answered,  *  The  course  that  I  intend 
to  pursue  is,  to  put  in  a  written  notice :'  when  the  chairman  of  the  jus- 
tices said  to  him,  ' I  suppose  that  is  to  dispute  the  validity  of  the  rate:' 
to  which  the  attorney  •answered,  *No,  we  shall  not  dispute  the 
J  validity  of  the  rate :  we  shall  not  try  the  validity  of  the  rate 
before  these  justices ;  but  we  will  merely  give  a  written  notice.'  The 
attorney  also  said  he  would  bring  an  action  against  the  magistrates  if 
they  enforced  the  rate.  The  attorney  also  then,  before  the  making  of 
the  said  order,  served  the  justices  with  a  written  notice  in  the  following 
words,  signed  by  the  plaintiff.  "  I  give  you  notice,"  &c.,  "  first,  that  I 
protest  against  the  church  rate  alleged  to  have  been  laid  for  the  parish 
of  Bradford,  as  being  an  attempt  to  impose  an  unscriptural  and  oppres- 
sive tax  upon  all  denominations  of  Christians  for  the  benefit  of  one  deno- 
mination only.     Secondly,  that  I  shall  not  contest  the  validity  of  the 

(a)  As  to  thif  custom,  see  Stead  v.  ffeaUn,  4  T.  R.  669 ;  Rex  t.  The  Chapdwardeme  of  Be- 
•0ra,12Eut,  556;  Segina  t,  TkamoB,  3  Q,  B,  5S9 ;  £iytfM  ¥.  PirAlct,  3  Q.  B.  599,  note  (4 
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MiJ  rate  in  the  Ecclesiastical  Gotirts.  Thirdly,  that  I  shall  commence 
actions  in  the  Courts  of  common  law  against  you  and  all  other  persons 
concerned  therein,  for  all  acts  and  proceedings,  connected  with  the  said 
rate,  which  I  shall  be  advised  are  iUegaL" 

The  justices,  at  the  time  of  the  said  attendance,  and  of  the  said  notice 
being  served,  and  before  and  at  the  time  of  the  said  order  being  made, 
Inew  that  the  plaintiff  denied  and  disputed,  and  intended  to  deny  and 
dispute,  the  right  of  a  minority  to  impose  a  church  rate  against  the  vote 
of  a  majority. 

After  setting  out  some  other  evidence,  immaterial  to  the  question  ulti- 
mately decided,  the  case  stated  that  the  order  described  in  the  cogni- 
sance was  served  on  the  plaintiff,  and  payment  of  the  1«.  5d.  and  17«. 
demanded  and  refused ;  and  that  the  plaintiff's  goods  were  distrained 
imder  a  warrant ;  in  respect  of  which  taking,  the  action  was  brought. 

Questions  for  the  opinion  of  the  Court. 

*1  and   2,  not  now  material.     8.  Whether  the  verdict  on  r^eiA 
the  last  issue  should  be  found  for  plaintiff  or  defendants.    4. 
Whether  the  above  case  is  to  be  turned  into  a  special  verdict,  and  what 
facts  should  be  found  and  inserted  therein. 

T.  F.  EJliBy  for  the  plaintiff.  As  to  the  third  question :  the  plaintiff 
is  entitled  to  judgment  on  the  last  issue,  as  he  had  given  notice  to  the 
justices  that  he  intended  to  dispute  the  validity  of  the  rate,  in  the  sense 
in  which  those  words  are  used  in  stat.  58  G.  8,  c.  127,  s.  7.  His  attor- 
ney informed  the  justices  that  an  action  would  be  brought  against  the 
magistrates  if  they  enforced  the  rate :  this  is  to  dispute  its  validity ;  Rez 
T.  The  Chapelwarden9  of  MilnroiVj  5  M.  &  S.  248.  The  question  only 
is,  whether  he  satisfies  the  justices  that  there  is  a  bon&  fide  intention  to 
dispute ;  Rez  v.  Wrottesley,  1 B.  &  Ad.  648.  The  only  argument  on  the 
other  side  arises  from  a  literal  interpretation  of  one  part  of  the  words 
nsed  by  the  plaintiff:  but  it  is  evident,  from  the  context,  that  his  attor- 
ney, by  the  expression  "  we  shall  not  dispute  the  validity  of  the  rate," 
meant  merely  *^  we  shall  not  dispute  it  before  you  (the  justices),  because 
our  intention  is  to  dispute  it  elsewhere."  The  plaintiff  could  not  con- 
sistently dispute  it  before  the  Ecclesiastical  Court,  as  a  prohibition  would 
hare  lain ;  because,  if  the  objection  was  valid,  there  was  no  rate  ;  Bur-' 
der  V.  Velei/j  12  A.  &  E.  283;  Veley  v.  Burder,  12  A.  &  E.  265,  812, 
314.  Besides,  this  was  a  customary  rate;  Regina  v.  ThomaB^  8  Q.  B. 
589 :  that  Court  had  therefore  no  jurisdiction.  (The  arguments  on  the 
other  questions  "^are  not  reported,  as  the  Court  decided  ultimately  rn^rryt 
upon  this.) 

Cowling  J  contrft.  This  was  not  such  a  disputmg  the  validity  of  the 
rate  as  ousted  the  justices  of  their  jurisdiction.  The  plaintiff  objected 
to  all  rates,  as  ^^  unscriptural  and  oppressive,"  &c. ;  that  is  not  a  legal 
objection  to  the  validity  of  a  particular  rate,  such  as  the  act  intends 
should  be  decided  before  another  tribunal.     If  a  party  expressly  says, 

2C 
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M  lierey  that  he  does  not  intend  to  go  before  the  Eccleriastical  Cooit, 
ihat  implies  that  he  Bubmito  to  the  jurisdiction  of  the  jostioes :  and  why 
should  it  be  held  that  the  defendant  was  compelled  to-  proceed  in  the 
Ecclesiastical  Courts,  when,  if  he  had  done  so,  he  would  have  found  no 
part  J  there  to  answer  him  ?  JUsp  v*  The  Chapelwardene  of  MSnrtnD  by 
no  means  goes  to  the  extent  contended  for.  In  that  case,  Bealey  gave 
as  his  reason  for  threatening  an  action,  *^  that  he  had  no  right  to  pay, 
because  he  had  no  claim  to  or  seat  in  the  chapel."  That  was  contesting 
the  validity  of  the  rate  on  a  specific  ground  which  might  be  tried;  not 
a  mere  contingent  threat  of  bringing  an  action,  if  advised  ^  do  so. 
Mex  V.  Wrottedey  is  in  the  defendants'  favour :  and  so  is  Regina  v.  St. 
Clementij  12  A.  &  £.  177.  [Wightman,  J.  The  plaintiff's  meaning 
probably  was,  that  he  should  dispute  the  validity  of  the  rate,  but  not  in 
the  Ecclesiastical  Courts,  because  a  prohibition  would  lie.]  Taking  him 
to  have  meant  this,  his  language  was  evidently  open  to  misconstruction; 
and  the  justices  might  reasonably  suppose  that  he  did  not  mean  to  try 
*5121  ^^  validity  elsewhere  at  alL  *[Pattb80N,  J.  It  is  found  in  the 
'^  case  that  they  knew  he  meant  to  dispute  the  right  of  a  minority 
to  impose  the  rate ;  that  is,  its  validity.]  The  magistrates  at  all  events^ 
on  this  construction,  could  not  do  otherwise  than  go  on ;  and  the  Court 
will  consider  that,  if  they  were  misled  by  an  ambiguity  of  language,  the 
fault  lay  with  the  plaintiff. 

Lord  Denkan,  C.  J.  I  think  it  not  impossible  that  the  legislature,  in 
passing  stat.  53  G.  3,  c.  127,  s.  7,  may  have  intended  that  all  questions 
arising  on  rates  below  102.  should  be  decided  by  the  justices,  unless  the 
party  gave  notice  of  his  intention  to  dispute  their  validity  in  the  Eccle 
siastical  Court.  But  that  is  not  the  language  of  the  act.  And  certainly, 
if  it  were,  this  difficulty  would  follow,  that,  in  order  to  exempt  himself 
from  the  jurisdicti<)n  of  the  justices,  a  party  must  give  notice  of  an 
intention  to  dispute  in  the  Ecclesiastical  Court,  although  perfectly  aware 
that  a  prohibition  would  ensue.  At  all  events,  as  the  clause  stands,  the 
jurisdiction  is  taken  away  wherever  the  validity  is  disputed  and  notice 
thereof  given  to  the  justices.  Here  we  have,  first,  a  general  declaration 
that  the  party  will  not  try  the  validity  before  the  justices,  and  then  a 
written  notice  that  he  will  not  dispute  in  the  Ecclesiastical  Court,  but 
that  actions  will  be  brought.  The  whole,  taken  together,  shows  to  my 
mind  that  his  intention  was  to  dispute  in  a  legal  course  the  validity  of 
the  rate :  and  it  is  found  that  the  justices  knew  this. 

Fatteson,  J.  This  a  question  of  fact  on  all  the  evidence  as  set  out 
in  the  special  case :  namely,  whether  the  plaintiff  disputed  the  validity 
of  the  rate,  and  gave  notice  ^Hhereof."  The  question  is  not  in  what  way 
*5131  ^^  ^before  what  court  he  meant  to  dispute  it.  The  words  *^  I  shall 
not  contest  the  validity  of  the  said  rate"  must  not  be  taken  other- 
wise .than  in  connection  with  what  precedes  and  follows,  which  points 
their  meaning  to  a  dispute  before  the  justices  only.    The  written  noticei 
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tiioagh  not  drawn  up  with  the  care  which  was  desirable,  showB,  upon 
the  whole,  what  his  intention  was :  and  it  is  found  that  the  justices 
inew  that  he  meant  to  dispute  a  particular  question  affecting  the  validity 
of  the  rate. 

WiOHTMAN,  J.  The  decision  in  Rez  v.  Wrott€$ley^  1  B.  &  Ad.  648, 
vas,  that  there  must  be  a  real  intention  to  dispute,  not  a  mere  statement 
of  each  intention.  That  difficulty  is  got  over  here  by  the  statement 
in  the  case,  that  the  justices  knew  that  the  intention  was  bon&  fide. 
The  only  question  is,  was  it  an  intention  to  dispute  the  validity  of  the 
rate,  within  the  meaning  of  the  statute  ?  Undoubtedly  the  written 
notice  is  not  very  formal :  but  it  is  evident,  upon  the  whole,  that  its 
meaning  is,  that  the  plaintiff  intended  to  dispute  such  validity,  not  in  the 
Ecclesiastical  Court,  but  by  prohibition  if  the  other  side  attempted  to 
try  the  question  there,  by  action  if  the  justices  chose  to  issue  a  warrant. 

Erie,  J.  In  Hex  v.  Wrottealey  there  was  a  mere  declaration  of  an 
intention  to  dispute  the  validity:  no  action  against  the  justices  was 
threatened ;  and  the  decision  was  that  the  case  should  be  sent  back  to 
the  justices*  Judgment  for  plaintiff. 

The  counsel  agreed  that  the  jury  should  be  considered  as  discharged 
as  to  the  other  i8sue.(a) 

(a)  Reported  by  H.  Merivale,  Eiq. 


The  QUEEN  v.  SHIPPERBOTTOM.    May  1.  [»514 

An  order  in  bastardy  commencing  "wbereaa  8.*'  (the  putative  father)  "having  been  duly 
Kryed  with  the  eaid  summons,"  &c.,  "and  now  appearing  in  pursuance  thereof,  proceeded 
u  follows : 

**Aiui,  it  being  now  proved  to  us,  in  the  presence,"  d&c.,  "of  the  attorney  attending  om 
hekal/ofS,**  (that  the  child  was  born  a  bastard,  &c.):  "  and  we  having,  in  the  presence, 
&c.  '*o/  the  eaid  attorney,**  &c.,  "  heard  the  evidence  of"  (the  mother),  "and  no  evidence 
having  been  tendered  on  behalf"  of  S. :  It  then  adjudged  S.  to  be  the  putative  father : 

Sdd  sufficient,  since  stat.  8  &.  9  Vict.  c.  10. 

HeU,  also,  that  the  form  of  order  given  in  the  schedule  to  that  act  does  not  require  it  to  be 
let  out  that  the  evidence  was  given  on  oath. 

The  foUowiug  order,  of  two  justiceB.of  the  peace  for  the  borough  of 
Bolton,  in  the  county  of  Lancaster,  had  been  brought  up  by  certiorari. 

The  order,  after  a  recital,  that  Sarah  M'Garnon,  single  woman,  residing 
at  Great  Bolton  within  the  said  borough,  did,  on  2l8t  January,  1846, 
having  been  delivered  of  a  bastard  child  within  twelre  months  prior 
thereto,  make  application  for  a  summons  to  be  served  on  one  Nathaniel  ^ 
Shipperbottom,  &c.,  proceeded :  ^^  And,  whereas,  the  said  N.  S.  having 
heen  duly  served  with  the  said  summons  within  forty  days  from  this  day, 
and  now  appearing  in  pursuance  thereof,  and  the  said  Sarah  M'C; 
having  now  applied  to  us,  the  justices  in  petty  session  assembled,  for  an 
order  upon  the  said  N.  S.  according  to  the  form  of  the  statute  in  such 
case,"  ko» :  ^'  and  it  being  now  proved  to  us,  in  the  presence  and  hearing 
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risk  of  boats,  to  far  aa  Bhips  were  liable  thereto,  excepted,  to  ]dttntif 8, 
*«Lifti  ^^  ^^^  assigiiB,  on  Spaying  freight  for  the  said  goods,  fce.  That 
^  in  consideration  of  tiie  premiseSi  Ac,  defendant  promised  plain- 
tiffii  safely  to  carry  and  deliver  the  goods,  the  aet  of  Grod,  &c.  (enume- 
rating the  exceptions  abore  mentioned)  excepted.  That,  althongli 
defendant  then  took,  accepted  and  received  the  goods  of  plaintiib  for 
the  purpose  aforesaid,  and  although  the  ship  afterwards,  &c.,  safelj 
arrived  in  the  port  of  London;  and,  although  a  reasonable  time  for 
defendant  to  have  delivered  the  goods  to  plaintifs  had,  at  the  commence- 
ment of  this  snit,  long  ekpsed ;  and,  although  defendant  had  not  been 
prevented  from  safely  carrying  and  delivering  the  whole  of  the  mi 
goods,  as  aforesaid,  by  the  act  of  God,  the  Queen's  enemies,  fire,  or  anj 
danger  or  accident  of  the  sea,  rivers,  or  navigation  of  any  nature  or  kind 
whatsoever ;  and,  although  defendant  had  delivered  a  part  of  the  goods, 
kc, ;  and,  although  plaintiffs  had  always  been  ready  and  willing  to  paj 
defendant  the  freight,  &c.,  of  which  defendant  had  always  had  notice; 
yet  defendant  had  not  safely  carried  and  delivered  the  residue  of  the 
goods,  but  had  wholly  failed  and  neglected  so  to  do,  and  had  behaved 
and  conducted  himself  so  carelessly  with  respect  to  the  carrying  and 
delivering  the  residue  of  the  goods,  that  by  reason  thereof  the  residue 
of  the  goods  had  become  and  were  wholly  lost  to  plaintiffs. 

Flea  5.  That,  after  the  residue  of  the  goods  in  the  declaration  men- 
tioned  had  been  shipped,  as  therein  alleged,  and  whilst  the  same  and 
part  thereof  were  on  board  the  ship,  and  before  any  breach  of  erei; 
promise  in  respect  thereof,  to  wit,  on,  &c.,  the  ship,  in  the  coarse  of 
her  voyage  to  London,  did  call  and  was  at  Cadiz,  to  wit,  in  the 
province  of  Andalusia  and  kingdom  of  Spain,  and  according  to  and 
within  the  meaning  of  the  terms  upon  which  the  residue  of  the  goods  was 
*51 91  ^^^^PP^  ^  ^^  ^^^  declaration  alleged ;  and  that  the  residue  of 
the  goods  was  then  within  the  jurisdiction  of  the  oflScers  of  the 
customs  at  Cadiz  aforesaid,  and  also  within  the  jurisdiction  of  a  certain 
court  and  tribunal,  to  wit,  the  tribunal  of  the  subdelegation  of  the  reT^ 
nues  of  the  province  of  Andalusia  aforesaid  in  the  kingdom  of  Spain, 
then  held  at  Cadiz,  to  wit,  by  and  before  a  certain  person,  to  wit,  one 
Signer  Don  Manuel  Lanchez  Ocana,  the  intendant  subdelegate  of  the 
revenues  of  the  said  province,  and  then  being  the  judge  of  and  in  the 
said  court.  That,  whilst  the  ship  was  so  calling  and  was  at  Cadiz,  and 
whilst  the  residue  of  the  goods  and  every  part  thereof  were  within  the 
jurisdiction  of  the  said  Court,  and  of  the  said  officers  of  customs  at  Cadizy 
and  before  any  breach  of  promise  by  defendant  in  respect  thereof,  to 
wit,  on,  &c.,  the  residue  of  the  goods  was  then  by  the  proper  authorities 
having  jurisdiction  in  that  behalf,  to  wit,  the  officers  of  the  customs  tt 
Cadiz,  and  according  to  the  law  of  Cadiz,  and  of  the  kingdom  of  Spain, 
lawfully  taken  out  of  the  ship,  and  the  care  and  custody  of  defendant, 
and  landed,  and  examined  and  detained,  to  wit,  for  the  space  of  thirtj 
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jiys,  to  wit,  at  Cadis  aforesaid,  aad  within  the  jurisdiction  of  the  said 
Court,  and  against  the  will,  and  withont  the  consent,  neglect  or  default, 
of  defendant,  or  his  agents  or  servants  in  that  behalf,  on  a  certain  charge, 
to  vit,  on  a  charge  of  suspicion  that  the  same  were  contraband  according 
to  the  law  of  Cadiz  and  of  the  kingdom  of  Spain ;  and  which  last  men- 
tioned charge  was  then,  to  wit,  on,  &c.,  and  duly  and  according  to  the 
law  of  Cadiz  and  the  kingdom  of  Spain,  preferred  in  the  before  men« 
tioned  Court  and  tribunal,  held  as  aforesaid  by  the  proper  officer  in  that 
behalf,  to  wit,  by  one  Don  Juan  Quijada,  lieutenant  of  custom  house 
officers  at  *Cadiz  aforesaid.     That  afterwards,  and  whilst  the  rv^oo 
residue  of  the  goods  was  at  Cadiz  and  so  detained  as  aforesaid,   ^ 
and  within  the  jurisdiction  of  the  said  Court,  to  wit,  on,  &c.,  the  same 
reridae  of  the  goods  and  every  part  thereof  were  and  was,  by  a  decree 
and  order  of  the  said  Court,  and  of  the  said  Judge  thereof,  then  duly 
made,  according  to  the  law  of  Cadiz  and  of  the  kingdom  of  Spain,  declared 
to  be,  and  was  and  were,  confiscated,  to  wit,  upon  the  charge  aforesaid. 
And  by  reason  of  the  premises  the  rendue  of  the  goods,  and  every  part 
thereof,  were  and  was,  and  then  and  thence  hitherto  hath  and  have  been, 
wholly  taken,  kept  and  detained  from  and  out  of  the  care,  custody,  pos- 
session and  control  of  defendant,  to  wit,  by  the  said  officers  of  the  cus- 
toms, and  according  to  the  law  of  Cadiz  and  the  kingdom  of  Spain,  and 
against  the  will  and  without  the  consent,  neglect  or  default  of  defendant, 
his  agents  or  servants  in  that  behalf;  and,  by  means  of  the  premises  and 
not  otherwise,  defendant  was  then  and  thenceforth  hitherto  wholly  and 
absolutely  hindered  and  prevented  from  further  performing  his  promise 
as  to  the  residue  of  the  goods.    That  always,  up  to,  and  until,  and  at, 
the  lime  of  the  defendant  being  so  hindered  and  prevented,  &c.,  as  last 
aforesaid,  defendant  did  take  care  of  and  safely  carry  the  same  residue 
of  the  goods,  and  otherwise  observe  and  perform  his  promise  in  respect 
thereof,  in  all  things,  and  was  then,  and  thenceforth,  but  for  the  pre* 
mises  aforesaid,  ready  and  willing  to  and  would  have  fully  performed  his 
said  promii»e.     Yerification. 

Demurrer  on  the  following  grounds :  That  it  was  not  averred  in  the 
plea  with  sufficient  particularity  that  the  goods  were  confiscated  through 
any  act,  default  or  neglect  of  plaintifis :  and  that  it  was  consistent  with 
the  *plea  that  the  goods  were  adjudged  to  be  contraband,  and  r^goi 
were  confiscated,  by  the  act  or  neglect  of  the  defendant  or  some 
third  person.  That  it  was  not  averred  with  sufficient  particularity  how, 
or  wherefore,  or  on  what  account,  or  by  what  act,  neglect  or  default,  the 
goods  became  confiscated.  That  it  was  not  shown  by  what  law  or  custom 
of  Cadis,  or  of  the  kingdom  of  Spain,  the  goods  became  confiscated. 
That  it  was  not  averred  with  sufficient  particularity  that  it  was  necessary 
for  the  purpose  of  the  voyage  for  the  ship  to  go  within  the  jurisdiction 
of  the  said  Court.  That  it  was  not  averred  that  the  goods  were  contra- 
band, but  only  that  the  said  Court  found  them  to  be  so.    That  the  plea 
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amounted  to  an  argnmentatiye  traverse  of  the  negligence  alleged  in  the 
declaration.     Joinder  in  demurrer. 

Crompton^  for  the  plaintiffs.    The  plea  is  had*     The  defendant's  con- 
tract to  convey  the  cargo  is  an  absolute  contract,  subject  to  certain 
express  exceptions ;  and  no  excuse  is  sufficient,  unless  it  show  tbat  per- 
formance was  prevented  within  one  of  the  exceptions  specified,  or  by  the 
act  of  the  plaintiffs  themselves,  or  by  the  law  of  this  country.    Even  the 
act  of  God,  if  not  expressly  excepted,  would  be  no  excuse :  Com.  Dig. 
Condition  (D  1).     The  danger  contemplated  by  touching  at  Cadis  may 
have  been  the  very  reason  why  the  plaintiffs  contracted  in  these  terms. 
It  has  been  held  no  excuse  for  the  shipper  that  the  loading  of  a  cargo 
was  rendered  impossible  by  pestilence ;  Barker  v.  Hodgson^  3  M.  &  S.  267: 
or  by  foreign  embargo  or  prohibition ;  Sjoerd$  v.  Ltucombey  16  East,  201, 
Blight  V.  Page,{a)    In  like  manner  it  has  been  held  that  the  shipowner 
*5^21  ^^  ^^^  excused,  even  where  government  officers  of  this  '^coontry 
have  prevented  the  performance  of  his  contract  to  carry  goods; 
EvanB  v.  Evtton,  4  M.  &  G.  954 ;  Q-oding  v.  Higgin%y  1  Campb.  451. 
The  excuse  here  alleged  is,  that  performance  was  prevented  by  the 
revenue  laws  of  Spain.     But  our  Courts  do  not  notice  the  revenue  laws 
of  foreign  countries :  ''  no  country  ever  takes  notice  of  the  revenue  laws 
of  another :"  per  Lord  Mansfield  in  Holman  v.  «7bAn«on,  1  Gowp.  341, 
348 ;  and  the  observations  of  Lord  Hardwickb  in  BoiLcher  v.  Lawion^ 
Cases  E.  B.  temp.  Hardw.  85,  89,  194,  198,  are  to  a  like  effect.    Eren 
if  the  plea  had  alleged  an  intention  to  violate  the  revenue  laws  of  Spain, 
it  would  be  insufficient.     A  foreigner  selling  and  delivering  goods  abroad 
to  a  British  subject  may  recover  the  price  here,  although  he  knows  that 
the  vendee  purchased  with  the  intention  of  smuggling  them  into  Eng- 
land ;  PelUeaU  v.  Angelly  2  C.  M.  &  R.  311 ;  S.  C.  6  Tyr.  945 ;  Sb/nww  v. 
JohnBon. 

In  point  of  form  also  the  plea  is  bad ;  for  it  does  not  allege  that  the 
goods  were,  in  fact,  contraband  by  the  law  of  Spain,  or  that  they  were 
found  to  be  so,  but  merely  that  they  were  seized  on  a  ^^  charge  of  suspi- 
cion" of  being  contraband,  and  were  confiscated  ^'  upon  the  charge  afore- 
said," that  is,  by  reference,  a  ^'charge  of  suspicion,"  and  nothing  more. 

Bovill^  contr^.  The  plea  raises  a  question  which  is  of  great  import- 
ance, and  not  governed  by  any  decided  case.  By  agreement  of  both 
parties,  their  property  is  brought  within  the  jurisdiction  of  a  Court  of 
Justice  at  Cadiz,  and  so  made  amenable  to  that  jurisdiction.  Proceed- 
ings take  place  in  that  Court,  in  consequence  of  which  the  loss  of  hiB 
*5231  P^^P^^^y  ensues  to  the  freighter.  *Those  proceedings  were  in  rem 
and  bound  the  property.  The  shipowner  contends  that  the  freighter 
must  bear  the  loss  which  has  befallen  him  in  the  due  course  of  perform- 
ance of  that  contract  which  he  has  chosen  to  enter  into. 

It  is  said  that  the  defendant  has  contracted  absolutely,  subject  to 

(a)  3  B.  &.  p.  295,  note  (a)  to  Touiei^  y.  BMard, 
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certain  declared  exceptions,  and  that  he  has  not  bronght  his  case  within 
them.  But  the  act  of  God,  which  is  one  of  the  exceptions,  extends  to 
other  than  natural  causes,  and  means  no  more  than  inevitable  accident ; 
Story  on  Bailments,  818,  s.  489,  following  Jones  on  Bailments,  104 : 
and  inevitable  accident  must  mean  something  which  has  occurred  with- 
out the  defendant's  default.  [Lord  Dekman,  G.  J.  You  would  let  in 
the  violence  of  the  Queen's  friends  as  an  exception ;  that  might  be  ine- 
vitable in  the  same  sense.]  It  must  be  conceded  that  vis  major  is  not 
always  an  excuse ;  but  the  exceptions  of  "act  of  God"  and  "  perils  of 
seas"  have  been  liberally  interpreted :  Abbott  on  Shipping,  882,  8th  ed«, 
part  iv.  chap.  vi.  Thus,  capture  by  pirates,  accidental  collision,  the 
taking  ground  in  a  dock,  have  been  considered  perils  of  the  seas: 
Pickering  v.  BarhUy,  Style,  182 ;  Bulhr  v.  Fuher,  3  Esp.  N.  P.  C. 
67 ;  Fletcher  v.  Inglisj  2  B.  &  Aid.  815 :  so,  where  in  a  storm  horses 
broke  down  the  partitions  which  separated  them,  and  by  their  kicking 
wounded  each  other  so  that  they  all  died ;  Q-abay  v.  Lloyd^  8  B.  &  G. 
793. 

Secondly.  The  plea  shows  that  the  loss  was  occasioned  by  the  default 
of  the  plaintiffs  themselves  in  putting  contraband  goods  on  board.  ^'  Th6 
merchant  must  lade  no  prohibited  or  uncustomed  goods,  by  which  the 
ship  may  be  subjected  to  a  detention  or  forfeiture :"  Abbott  on  Shipping, 
402.  Here  the  merchant  seeks  to  *found  an  action  on  his  own  rm^oA 
breach  of  duty  towards  the  shipowner.  If  the  merchant  ship 
goods  which  require  a  government  order  for  their  landing,  he  must  pro- 
cure such  an  order,  and  so  relieve  the  shipowner  from  delay ;  Hill  v. 
/(j/e,  4  Gampb.  827.  The  merchant's  delay  in  loading  is  an  answer  to 
an  action  against  the  shipowner  for  not  sailing  with  convoy ;  Magal- 
^^aen$  V.  BtuheVy  4  Gampb.  54.  It  seems  clear,  therefore,  that  the 
merchant  undertakes  to  put  on  board  a  lawful  cargo,  and  by  procuring 
all  necessary  documents,  ai^d  otherwise,  to  do  everything  which  may 
stssist  the  conveyance  and  delivery  of  his  cargo .  here  he  seeks  to  take 
advantage  of  his  own  wrong. 

Thirdly.  The  plaintiffs  are  bound  by  the  judgment  of  the  Gourt  of 
Cadiz.  Both  parties  placed  the  property  within  the  jurisdiction  of  that 
Court.  The  judgment  was  in  rem  and  has  avoided  the  contract.  A 
contract  is  to  be  governed  by  the  law  of  the  place  of  performance : 
Story's  Conflict  of  Laws,  875,  2d  ed.  s.  280.  •  This  contract  was  to  be 
performed  in  part  at  Gadiz.  It  is  true  that  one  country  will,  in  general, 
not  notice  the  revenue  laws  of  another  country  for  the  purpose  of  inva- 
lidating contracts ;  although  eminent  text  writers  reprobate  the  principle ; 
Story's  Gonfliet  of  Laws,  882,  s.  257.  But  the  practice  is  subject  to 
this  qualification:  that  every  country  does  notice  the  judgment  of  a 
foreign  Court  on  any  case  within  its  jurisdiction,  and  respects  it,  not, 
perhaps,  as  conclusive,  though  it  is  so  put  by  Lord  Hardwicke  in 
Boucher  v.  Latosmy  Ga.  K.  B.  temp.  Hardw.  85,  89,  but  at  all  events, 
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B.  k  AIJ.  815,)  has  been  relied  upon  in  which  the  straining  of  a  vessel 
in  a  dry  harbour  was  held  to  be  within  this  exception.  But  there  tbe 
damage  occurred  in  the  regular  course  of  navigation.  The  loss  in  this 
case  had  nothing  to  do  with  the  navigation  of  the  vessel ;  it  was  caused 
hj  the  execution  of  the  law  of  Spain  of  which  both  plaintiffii  and 
defendant  might  be  equally  ignorant.  We  must  not  assume  that  the 
plaintiffs  knew  this  law  and  the  defendant  did  not  know  it.  If  the 
plaintiffs  did  not  know  it,  the  loss  was  not  occasioned  by  their  act.  ff 
the  plea  had  stated  that  the  plaintiffs  knew  their  goods  would  be  liable 
to  confiscation  under  the  law  of  Spain,  and  that  the  defendant  did  not 
know  it,  there  might  be  a  question  as  to  his  liability ;  I  do  not  say  how 
that  might  be.  Gosling  v.  SigginSj  1  Campb.  451,  which  was  the  only 
*^9Qi  ^^^^  ^^^^^  ^  ^point,  has  been  distinguished  on  the  ground  that 
^  there  the  shipowner  had  a  remedy  over.  I  doubt  whether  that 
was  the  ground  of  the  decision.  The  reference  to  foreign  attachment  i8 
inapplicable ;  for  such  attachment  is,  in  some  sense,  the  act  of  the  prin- 
cipal debtor,  who,  therefore,  cannot  complain  of  the  garnishee's  non- 
payment to  him.  In  this  case  both  parties,  perhaps,  were  ignorant  of 
the  law  by  the  operation  of  which  the  loss  was  occasioned.  At  what 
time  the  law  was  made,  and  whether  the  goods  were  contraband  per  se, 
or  became  so  by  something  done  or  omitted  in  respect  of  them,  we  do 
not  know.  But  I  disclaim  minute  considerations  of  this  sort :  it  was  for 
the  defendant  to  bring  himself  within  the  exceptions  in  his  contract; 
and  he  has  not  done  so. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  The  defendant  has  en- 
tered into  an  absolute  contract,  subject  only  to  certain  specified  excep- 
tions, to  convey  goods  to  the  port  of  London ;  and  it  has  been  contended 
with  much  ingenuity  that  his  excuse  for  non-performance  of  his  contract 
falls  within  one  of  these  exceptions.  We  have  already  expressed  an 
opinion  against  so  much  of  the  plea.  But  the  defendant  takes  higher 
ground  also,  and  contends  that  this  plea  shows  that  he  was  prevented 
from  performing  his  contract  by  the  decree  of  a  competent  court,  and 
that  this  is  a  valid  excuse.  But  it  is  not  averred  that  the  plaintiffs  did 
any  wrongful  act  in  respect  of  the  cargo,  or  that  they  knew  it  to  be  con- 
traband by  the  law  of  Spain,  or  that  it  was  taken  to  Cadiz  by  their 
desire.  The  object  was  to  convey  the  goods  to  London  ;  and  Cadis  ifl 
mentioned  merely  in  describing  the  route  of  the  ship.  On  the  pleadings 
j^-Q  it  does  not  appear  that  either  party  knew  that  the  goods  would  *be 
J  liable  to  seizure  there,  or  that  the  voyage  was  likely  to  be  frns- 
trated  by  taking  that  route.  There  was  no  illegality  in  the  contract 
itself ;  and  the  case  comes  within  the  principle  recognised  by  Lord  £i^ 
LENBOROUGH  in  AtkifiBon  V.  Ritchie^  10  East,  580 :  *^  The  rule  laid  down 
jn  the  case  of  Paradine  v.  «7ane,  Aleyn,  26,  has  often  been  recognised 
in  courts  of  law  as  a  sound  one ;  t.  e.  that  when  the  party  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
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good,  if  lie  may ;  notwithstanding  any  accident  by  inevitable  necessity ; 
becanse  he  might  have  provided  against  it  by  his  contract :"  and  he 
refers  to  several  other  cases  where  the  same  principle  has  been  reoog- 
nised.  The  defendant  here  was  prevented  by  inevitable  necessity  from 
performing  his  contract.  But  he  might  have  provided  in  his  contract 
against  the  consequences  of  such  a  contingency ;  he  has  not  done  so,  and 
is  without  excuse.  The  case  of  foreign  attachment  furnishes  no  analogy. 
There  the  law  enables  a  third  person  to  step  in  and  take  advantage  of  a 
contract  between  others ;  the  payment  by  the  garnishee  to  him,  is,  by 
law,  also  a  payment  by  the  garnishee  to  his  own  creditor. 

Erie,  J.  The  defendant's  contract  was,  in  effect,  a  contract  of  insu- 
ranee  against  all  but  certain  specified  risks ;  and  the  seizure  in  question 
was  not  one  of  them.  The  only  remaining  defences  which  would  be  open 
to  the  defendant  are  that  the  contract  was  illegal  by  the  law  of  this 
country,  or  that  the  plaintiffs  themselves  prevented  him  from  performing 
is  contract.    Neither  of  these  cases  is  set  up  by  the  plea. 

Judgment  for  plaintiffs,  (a) 

(a)  Reported  by  H.  Davison,  Esq. 


»DOE  on  the  demise  of  PENNINGTON  and  Others  v.     r+ggi 
BARRELL  and  Another.    May  6.  ^ 

After  verdict  in  ejectment  the  eaeoeesful  party  may  sue  out  execution  on  the  consent  rule  for 
iJie  amount  of  his  taxed  costs,  under  stat.  1  &.  2  Vict.  c.  110,  a.  18,  without  any  previous  rul* 
callicg  upon  the  opposite  party  to  pay  such  amount. 

HuRLSTONE,  on  a  former  day  in  this  term,  obtained  a  rule  to  show 
cause  why  a  writ  fi.  fa.,  which  had  issued  in  this  case,  should  not  be  set 
aside  for  irregularity. 

The  defendants  having  obtained  a  verdict,  had  their  costs  taxed,  and 
issued  the  fi.  fa.  for  the  amount,  by  way  of  execution  on  the  consent 
role,  under  stat.  1  &  2  Vict.  c.  110,  s.  18.  The  consent  rule  was  in  the 
common  form  :  and  the  objection  to  the  writ  was  that,  according  to  Jones 
V.  WUliamSy  11  A.  &  E.  175,  178,  "  the  power  of  issuing  execution  on 
a  rule  must  be  confined  to  cases  where  the  money  payable  by  the  rule  is 
expressed  in  the  rule  itself;"  whereas  this  rule  was  quite  general,  vis. 
that,  in  case  the  defendants  should  succeed  at  the  trial,  "  then  the  lessors 
of  the  plaintiff  shall  pay  to  the  defendants  costs  in  that  case  to  he 
adjudged.**  HurUtone  also  cited  Hawkins  v.  Bemton^  2  D.  &  L.  465,  and 
Doe  dem.  Steer  v.  Bradley^  1  Dowl.  P.  G.  (N.  S.)  259,  in  which  last  case 
it  had  been  suggested  by  Patteson,  J.,  that  a  rule  should  be  taken  to  i^how 
cause  why  the  lessor  of  the  plaintiff  should  not  pay  the  costs  mentioned  in 
the  allocatur,  with  a  view  to  issuing  exec]ition  subsequently  on  such  rule.- 

WaUinger  now  showed  cause.  The  application  in  J>oe  dem.  Steer  v« 
Bradley  was  for  an  attachment ;  and  *the  suggestion  of  Pattb-  r^eoh 
80N,  J.,  was  accepted  at  once  on  the  failure  of  that  application^ 
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00  tliat  the  question  whether  the  nile  eoggested  was  necessary  w  not 
received  no  consideration.     Costs  stand  upon  a  different  footing  from 
money  ordered  to  be  paid  by  an  arbitrator,  which  is  payable  under  the 
award,  and  not  under  any  rule  of  Court.    In  Jone9  y.  WtlHatM^  8  M. 
&  W.  349,  858,  Parks,  B.,  observes,  upon  the  eighteenth  section  of  1 
&  2  Vict.  c.  110,  '^  It  is  argued,  that  where  the  Court  orders  the  payment 
of  costs,  something  must  be  done  in  order  to  ascertain  their  amount 
before  execution  can  issue.    No  doubt  that  is  so ;  but  then  costs  are  not 
liable  to  the  same  observation  as  money,  as  they  stand  upon  a  peculiar 
footing.    When  the  legisUtura  mentions  ^  money,  costs,  charges,  and 
expenses,'  it  means  money  decreed  or  ordered  to  be  paid,  together  with 
the  costs,  charges,  and  expenses,  to  be  ascertained  in  the  usual  way  by 
the  officer  of  the  Court.    That  point,  indeed,  it  is  unnecessary  to  decide; 
but  I  am  of  opinion,  that  with  respect  to  costs,  it  is  enough  if  they  are 
ascertained  by  the  officer  of  the  Court,  and  that  it  is  not  necessary  that 
there  should  be  any  order  to  pay  after  they  are  taxed  by  the  officer." 
The  observations  of  Tindal,  C.  J.,   are  very  similar,  in  ffod$<mf. 
PatUrBorij  4  M.  &  Gr.  333.    There  the  defendant  had  obtained  a  role  for 
thei  costs  of  the  day,  and  the  Court,  after  such  costs  had  been  ascertained 
by  the  Master,  thought  it  unnecessary  to  issue  another  rule  for  payment 
of  the  amount,  in  order  to  warrant  execution  for  them  under  the  statute. 
(He  was  then  stopped  by  the  Court.) 

JETurUtonej  control.  The  consent  rule,  on  the  face  of  it,  is  not  an  order 
**6331  ^^^  payment  of  costs  absolutely,  but  on  *a  contingency.  [WiOHT> 
MAN,  J.  It  is  absolute  as  soon  as  the  oontingency  happens :  the 
^contingency  has  happened :  the  defendant  has  the  verdict,  and  the  costs 
«re  payable.]  The  rule  speaks  of  costs  "  to  be  adjudged."  [Wightman,  J. 
That  refers  merely  to  the  Master's  allocatur.]  The  reasoning  in  the 
Judgment  of  this  Court  in  Jones  v.  Williams^  11  A.  &  E.  175, 177, 
Itpplies  exactly  to  the  present  case.  ^'  These  rules  are  to  have  the  effect 
>of  judgments,  which  are  to  charge  the  land  ;  and  therefore  the  sum  to 
)>e  so  charged  ought  to  be  distinctly  stated  in  the  document  which  thus 
ieharges  the  land,  so  that  purchasers  or  creditors  may  know  what  it  is. 
Judgments  are  to  bind  the  land  from  the  time  directed  by  law.  Bat, 
.when  rules  like  this  are  made,  they  also  ought  to  bind  the  land  at  the 
•time  they  are  entered;  but,  at  that  time,  there  is  nothing  to  inform  any- 
body of  the  charge  :  the  amount  may  not  be  ascertained  for  a  year  after- 
wards." The  consent  rule  is  no  part  of  the  record;  it  is  the  mere  agre^ 
jnent  of  the  parties  entered  into  under  the  sanction  of  the  Court ;  and, 
after  verdict  given,  it  is  not  certain  that  any  costs  will  be  payable  to  the 
defendant,  for  he  may  have  refused  to  admit  documents,  and  so  hate 
fixed  himself  with  the  payment  of  a  greater  amount  of  costs  than  the 
verdict  can  give  him.  In  Modson  v.  P alter son^  4  M.  &  Gr.  333,  there 
was  no  decision.    In  Doe  d,  Whatley  v.  KnightJ^a)  where  the  lessor  of 

^)  7  Jumt,  815,  Mif,  3,  1843. 
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the  plaintiff  was  nonsuited  through  default  made  by  the  defendant, 
WiGHTMAN,  J.y  granted  a  rule  to  show  cause  why  the  defendant  should 
not  pay  the  costs  which  had  been  taxed  by  the  Master. 

♦Lord  Denman,  C.  J.     I  think  what  has  been  done  is  quite  ^^^q- 
right.    The  consent  rule  gives  die  costs  ^^  to  be  adjudged,"  that  ^ 
is,  settled  by  the  Master ;  and,  when  they  have  been  so  settled,  the  same 
mle  is  an  absolute  order  for  payment  of  them. 

Pattbson,  J.  In  the  case  of  an  award  the  rule  of  Court  is  merely 
that  the  parties  to  the  reference  abide  by  the  award ;  no  costs  are  pay« 
able  under  such  a  rule. 

WiGHTBfAN,  J.  I  think  the  case  is  within  the  very  terms  of  the 
statute. 

Erlb,  J.  The  only  contingency  in  the  case  is  within  the  judicial  notice 
of  the  Court ;  the  Court  knows  that  the  verdict  has  been  given  for  the 
defendants,  and  the  rule  for  payment  of  costs  has  become  absolute. 

Rule  discharged.(a) 

(a)  Reported  by  H.  Daviwii,  Esq. 


The  QUEEN  v.  The  Town  CouncU  of  LICHFIELD.   May  6. 

Where  a  town  council  had  removed  a  town  clerk  from  hie  office,  by  reaolation,  for  miaoondnet, 
•od  refoaed  hia  claim  of  compenaation :  Held,  that  the  ooau  of  an  attorney  employed  in 
opposing  a  mandamus  to  assess  compensation  were  properly  chargeable  to  the  borough  fund, 
under  atat.  5  &  6  W.  4,  c.  76,  a.  98,  although  the  jury  ibund  the  iaauea  ultimately  raiaed  on 
the  mandamua  ibr  the  late  town-clerk :  it  not  being  ahown  that  the  town  council  aclttd 
otherwiae  than  boni  fide  in  the  removal. 

The  attorney  having  been  retained  generally  by  a  resolution  of  the  town  council,  and  having 
also  been  authoriaed  and  retained  by  reaolution  of  the  town  council  to  take  proceedinga  in 
opposition  to  the  rule  nisi  for  the  mandamna :  Held,  that  this  waa  a  sufficient  retainer  to  war- 
rant the  payment  to  him  of  the  costs  of  doiending  the  issues. 

And  that  it  waa  no  objection  to  the  order  for  payment  made  in  consequence,  that  it  waa  m 
order  for  payment  on  account,  the  attorney  not  having  delivered  a  bill,  and  it  not  appearing 
that  the  sum  ordered  to  be  paid  exceeded  the  aum  due  to  the  attorney. 

A  RULB  had  been  obtained  calling  upon  the  council  of  the  city  and 
borough  of  Lichfield  to  ahow  cause  why  a  certiorari  should  not  iasue, 
directed  to  them,  to  ^remore  into  this  Court  two  orders  made  by  r^con 
the  council  of  the  said  city  and  borough.  The  first  was  an  order 
or  resolution  made  at  a  meeting  of  the  said  council  held  on  16th  Decem- 
ber, 1846 ;  by  which  it  was  resolred  and  ordered  that  8007.  should  be 
paid  to  '^  Mr.  Alfred  Eggington,  our  attorney,  on  account  of  law  expenses :" 
the  second  was  an  order  or  resolution  made  by  the  said  council  on  the 
same  day,  signed  by  three  members  of  the  council,  and  countersigned  by 
the  town  clerk,  directed  to  the  treasurer  of  the  borough,  ordering  the 
said  treasurer  to  pay  the  said  A.  Eggington  ^^  8001.  on  account  of  law 
expenses." 

It  appeared,  on  affidavit  in  support  of  the  rule,  that  the  costs  we^e 
jucorred  in  respect  of  legal  proceedings  instituted  by  Charles  SimpsoDi 
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the  late  town  clerk,  for  the  purpose  of  compelling  the  council  to  asseM 
a  compensation  for  his  o£Bce,  from  which  he  had  been  removed  by  the 
town  council.     These  proceedings  commenced  by  a  rule  nisi  for  a  man- 
damus, obtained  in  Michaelmas  term,  1845,  and  subsequently  made 
absolute.     A  return  was  made,  which  Mr.  Simpson  traversed,  raising 
aeveral  issues  of  fact  which  were  tried  at  the  Staffordshire  Summer 
assizes,  1846.     A  verdict  was  given  for  the  Crown  on  all  the  issues; 
judgment  was  entered,  and  a  peremptory  mandamus  issued ;  and  there- 
upon the  council  assessed  compensation  to  Simpson,  and  his  costs  were 
paid ;  but  (as  was  stated)  not  out  of  the  borough  fund.     The  orders  for 
payment  of  the  costs  now  in  question  were  made  in  general  terms,  as 
above  mentioned ;  and  no  bill  of  costs  was  produced  before  the  council 
on  theoccasion  of  their  being  made.     It  appeared  also  by  the  affidavits 
in  support  of  the  rule,  that,  before  the  making  of  the  orders,  Eggington 
^f-nn-i  *had  received  502.  out  of  the  borough  fund  on  account  of  lav 

•J  expenses,  whereof  no  bill  was  produced  to  the  council.  And  it 
was  sworn  "  that  the  said  council  did  not  at  any  meeting  of  the  said 
council  retain  or  employ  the  said  A.  Eggington  as  the  attorney  of  the 
said  council,  to  defend  the  said  return  to  the  said  mandamus,  or  to  defend 
the  said  council  or  any  member  thereof  for  the  making  of  such  return, 
or.  to  act  as  their  attorney  to  defend  them  in  any  prosecution  of  the  said 
council  by  the  said  C.  Simpson  in  respect  thereof;  but,  on  the  contrary, 
the  said  A.  E.,  subsequently  to  the  filing  of  the  said  return,  acted  with- 
out any  authority  whatever  from  the  said  council  in  all  proceedings 
connected  with  the  same." 

By  the  affidavits  in  answer  to  the  rule  it  appeared  that,  on  20th  Janu- 
ary,  1844,  a  meeting  of  the  town  council  was  held  (amongst  other  things) 
to  consider  the  report  of  a  committee  previously  appointed  as  to  the 
duties,  salaries,  emoluments  and  perquisites  of  the  present  corporate 
officers,  and  the  manner  in  which  they  had  discharged  their  duties,  and 
to  make  such  orders  thereon  as  the  council  might  think  fit,  either  as  to 
the  removal,  resignation,  or  continuance  in  office  of  any  of  the  then  officers; 
and,  in  case  of  removal  or  resignation,  for  the  appointment  of  others  in 
their  place.  That  at  this  meeting  a  report  was  read,  which  was  set  out  in 
the  affidavits,  and  which  imputed  misconduct  to  the  town  clerk,  Mr.  Simp- 
son. That  at  such  meeting  Mr.  Simpson  was  heard  before  the  council  in 
opposition  to  the  report.  That  upon  such  hearing  a  resolution  and  order 
of  the  council  was  proposed  and  agreed  to,  removing  Simpson  from  his  said 
office  of  town  clerk.  As  to  the  retainer  of  Mr.  Eggington,  it  appeared  by 
^-Qiy-i  ^^^  *same  affidavits  that  at  a  meeting  of  the  town  council,  of  the 

-■  12th  February,  1844,  a  resolution  was  entered  in  the  minute 
book,  for  retaining  and  appointing  A.  Eggington  (the  town  clerk)  si 
solicitor  of  the  council,  and  of  the  mayor,  &c.,  in  all  matters,  suits,  &e.) 
touching  or  concerning  them ;  and  the  common  seal  of  the  borough  was 
affixed  to  a  retainer  of  A.  Eggington  to  that  effect.    That,  in  Julji 
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1844,  C.  Simpson  served  the  said  A.  Eggington,  as  town  clerk,  with  his 
claim  for  compensation,  amounting  to  8520/. ;  and,  on  such  claim  being 
kid  before  the  council,  it  was  resolved  that  the  same  should  be  wholly 
disallowed,  the  council  being  of  opinion  "  that  the  said  G.  Simpson  was 
properly  removed  from  the  said  office  of  town  clerk  for  such  misconduct 
as  would  warrant  removal  from  any  office  held  during  good  behaviour  ; 
and  this  council  being  also  of  opinion  that  the  illegal  detention  by  the 
said  C.  Simpson  of  the  deeds,  papers,  property  and  documents  of  the 
said  council,  after  his  dismissal  from  the  office  of  town  clerk,  and  after  a 
lawful  demand  of  the  same,  is  a  further  reason  for  the  disallowance  of 
lis  claim."     That,  on  the  rule  nisi  for  a  mandamus  to  assess  compensa- 
tion having  been  obtained,  it  was  resolved  at  a  meeting  of  the  town 
council  ^'  that  A.  Eggington  should  be  authorised  and  retained  to  take 
proceedings  in  opposition  to  the  rule  nisi;"  and,  oh  the  rule  being  made 
absolute,  the  return  to  the  writ  was  read  by  the  said  A*  Eggington  at 
another  meeting  of  the  town  council,  and  ordered  to  be  filed.     That  the 
issues  were  tried  by  a  special  jury ;  and,  though  a  verdict  was  found  for 
the  Crown  on  all  of  them,  yet  the  jury  made  an  observation  censuring 
the  conduct  of  Mr.  Simpson :  And  that  the  costs  out  of  pocket,  in  showing 
cause  against  the  rule  nisi  for  the  ^mandamus,  in  preparing  the  p^^Q|> 
return,  and  in  attending  the  trial  of  the  mandamus,  and  incident  L 
thereto,  amounted  to  much  more  than  the  3001.,  which  sum  was  paid  on 
account  before  the  bill  was  made  out  or  the  whole  proceedings  had  ter- 
minated.   And  that,  in  the  judgment  of  the  town  council,  the  above 
expenses  were  necessarily  incurred  in  the  performance  of  the  duties  cast 
npon  them. 

The  rule  was  obtained  on  these  grounds :  1.  That  the  payment  of 
these  expenses  out  of  the  borough  fund  was  not  authorised  by  stat.  5  k 
6  W.  4,  c.  76,  s.  92.  2.  That  the  affidavits  showed  no  distinct  retainer 
of  Mr.  Eggington  for  the  trial  of  the  traverses,  being  the  business  in 
respect  of  which  these  particular  costs  were  incurred.  8.  That  the  sum 
was  paid  before  the  bill  was  delivered,  or  it  could  be  known  that  costs 
to  that  amount  had  been  incurred  in  respect  of  this  business. 

Talfourdj  Serjt.,  and  Cowling  now  showed  cause ;  and  Whately  and 
Cole  supported  the  rule.  As  to  the  first  point,  Regina  v.  The  Town 
Council  of  Liehfieldj  4  Q.  B,  893 ;  The  Attorney  General  v.  Corporation 
of  Norwich,  1  Keen,  700 ;  The  Attorney  General  v.  The  Mayor  of  Nor-' 
tffichj  2  Myl.  &  C.  406 ;  Regina  v.  The  Mayor^  ^<?.,  of  Bridgewater^  10 
A.  t  E.  281 ;  Regina  v.  Paramore,  10  A.* &  E.  286;  Begina  v.  The 
Toton  Council  of  Stamford^  4  Q.  B.  900,  note  (a) ;  Regina  v.  Thompson^ 
5  Q.  B.  477 ;  Regina  v.  The  Mayor,  ^c,  ofLeedSy  4  Q.  B.  796,  and  Be- 
gina  v.  Mayor  of  GlouceBterj  5  Q.  B.  862,  were  cited.  It  was  con- 
tended, in  opposition  to  the  rule,  that,  if  an  order  of  this  descrip-  rii,rn(% 
tion  were  brought  up  by  ^certiorari,  it  could  not  be  disallowed  ^ 
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tmder  stat  7"  W.  4  &  1  Yiet  c.  78,  s*  44,  onleaB  for  objeefci<m8  appeat* 

hig  on  the  face. 

Lord  DsNMAN,  0.  J.  This  is  an  applioation  having  ibr  its  object  to 
annul  the  payment  ont  of  the  boroagh  fund  of  certain  law  ezpenaea 
The  defence  on  the  part  of  the  town  council  is,  that  these  ezpeuBes  were 
incurred  in  sustaining  the  act  of  the  town  council  in  dismissmg  an  officer 
for  misconduct.  It  is  true  that  the  jury  found,  on  an  issue  submitted  to 
them,  that  the  officer  had  not  been  guilty  of  such  misconduct  as  would 
warrant  his  dismissal.  But  it  does  not  follow  that  the  town  council  mty 
not  have  been  bonft  fide  persuaded  of  such  misconduct:  nor  is  it  sworn 
that  they  were  not.  We  cannot,  therefore,  say  they  have  done  wrong 
in  incurring  legal  expenses  to  support  their  own  determination.  Se> 
condly,  I  think  these  affidavits  make  out  a  sufficient  retainer.  There 
was  a  resolution  authorising  proceedings  in  opposition  to  the  rule  nisL 
Thus  far  there  was  a  clear  retainer :  and  it  cannot  be  contended  that  u 
express  resolution  was  afterwards  necessary  to  justify  the  attorney  in 
taking  each  particular  step  in  the  case.  Lastly,  I  think  the  non^deliveij 
of  the  bill  no  objection,  unless  it  were  clearly  made  out  that  the  sun 
paid  exceeds  the  claim,  which  is  not  the  case. 

Fatteson,  J.  I  do  not  agree  in  the  construction  which  it  is  sought  to 
put  on  Stat.  7  W.  4  &  1  Vict.  c.  78,  s.  44 :  were  that  correct,  orders  of 
a  town  council  in  this  general  form  could  never  be  inquired  into  at  all, 
^  inasmuch  as  the  objections  to  them  cannot  appear  ^unless  raised 

^  by  affidavit.   But  I  think  this  order  good  for  the  reasons  already 
given. 

WiGHTMAN  and  Erlb,  Js.,  concurred.  Bule  discharged.(a) 

(a)  Reported  by  H.  MeriTtle,  Esq. 


The  QUEEN  v.  TURK.    May  7. 

A  oonviction  under  the  Merchant  Seaman's  Act  having  taken  place  in  September,  and  hansg 
been  returned  to  the  folbwing  aeasions,  a  certiorari  was  obtained  to  remove  it;  a  role  ibr  i 
ooncilium  granted  in  November ;  and  the  points  delivered  in  January,  disclosing  an  objectioiii 
that  the  evidence  was  not  set  out.  The  Court,  in  its  discretion,  refosed  to  allow  tbi 
conviction  to  be  taken  off  the  file  and  returned  to  the  joaticea  that  they  might  amend  it  bf 
inserting  the  evidence. 

SeuMe,  that  a  certiorari  to  remove  a  conviction  "  for  certain  trespasses  and  contempts  sgiioit 
the  form  of  the  statute,*'  &c.,  is  sufficient  to  bring  up  a  oonviction  for  harbouring  seinea, 
being  a  single  offence  under  the  statute: 

But,  the  justices  having  returned  the  conviction  to  the  quarter  sessionn,  and  the  sessioof  to 
this  Court,  held  that,  at  all  events,  the  certiorari  could  not  then  be  quashed  on  the  grooml 
of  this  variance ;  or,  because  it  improperly  described  the  jostices  aa  *' assigned  lo  betf 
and  determine  divers  felonies,"  they  being  borough  justices  only. 

In  this  case  a  rule  nisi  had  been  obtained  to  quash  two  writs  of  certio- 
rari bringing  up  a  conviction,  and  to  take  the  conviction  off  the  file  and 
return  it  to  the  justices  who  made  it :  or,  to  take  the  conviction  off  tlM 
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file  and  return  it  to  tbe  justices  in  order  that  they  miglit  amend  th4 

same. 

The  following  facts  appeared  on  affidavit.    The  defendant,  on  22d 
Beptembery  1846,  was  convicted  by  J.  Hatch  and  T.  Hawkins,  Esquires, 
justices  of  the  peace  in  and  for  the  borough  of  Newport,  in  the  county 
of  Monmouth,  under  the  Merchant  Seamen's  Act,  7  &  8  Vict.  c.  112,  s. 
10,  of  harbouring  seamen  who  had  deserted  from  a  merchant  ship  called 
the  Hibemia.     On  17th  November  a  certiorari  issued  on  the  application 
of  Sir  J,  Jerviiy  Attorney  General,  to  remove  this  conviction,  and  was 
served  on  one  of  the  justices.     On  21st  November  the  justices  certified 
that  they  bad  returned  *the  conviction  to  the  Michaelmas  quarter  ^^^  .^ 
sefleions  for  the  county  of  Monmouth :  and  they  returned  a  copy.  '- 
On  3d  December  another  certiorari  issued  at  the  instance  of  the  Attor- 
ney General,  to  the  quarter  sessions,  to  remove  the  conviction  itself.  No 
nile  to  show  cause  had  been  obtained  before  issuing  either  certiorarL 
The  form  of  the  second  was,  to  return  the  record  of  a  conviction  "  by  J. 
Hatch  and  T.  Hawkins,  Esquires,  two  of  the  keepers  of  our  peace,  and 
our  justices  assigned  to  hear  and  determine  divers  felonies,  trespasses 
and  other  misdemeanours  committed  within  the  said  borough  of  Newport, 
in  our  county  of  Monmouth,  of  T.  Turk,  for  certain  trespasses  and  con- 
tempts against  the  form  of  the  statute  entitled  *  An  act  to  amend  and 
consolidate  the  laws  relating  to  merchant  seamen ;  and  for  keeping  a 
register  of  seamen.'"     The  justices  returned  the  conviction;  which 
appeared  to  be  made  on  22d  September,  1846,  by  J.  H.  and  T.  H., 
'^  two  justices  of  the  peace  in  and  for  the  borough  of  Newport."     The 
eonviction  did  not  set  out  the  evidence  on  which  it  proceeded.     On 
November   25th,  Sir  J.  Jervis^  Attorney  General,  on  behalf  of  the 
defendant,  obtained  a  rule  for  a  concilium.     The  ground  of  objection  to 
the  conviction,  disclosed  in  the  defendant's  points  for  argument,  delivered 
in  January,  was  that  it  was  bad  for  not  setting  out  the  evidence. 

The  affidavit  on  which  the  present  rule  was  obtained  set  out  the  minutes 
of  the  evidence  taken  before  the  justices  at  the  hearing,  which  had  not 
been  inserted  in  the  conviction. 

Sir  J.  JerviSy  Attorney  General,  and  Godson  appeared  in  opposition 
to  the  rule.     But 
*The  Court  called  on  r*542 

Greaves  in  support  of  the  rule.  This  application  is  undoubtedly 
new  in  the  present  form :  but  it  is  to  the  discretion  of  the  Court,  and  is 
important  for  the  ends  of  justice,  in  order  that  the  validity  of  a  convic- 
tion under  the  recent  Merchant  Seamen's  Act  may  be  fairly  tested. 
And,  in  substance,  it  is  warranted  by  Rez  v.  JukeSj  8  T.  R.  625.  In 
that  case  a  conviction,  affirmed  by  the  sessions  on  appeal,  had  been 
removed  into  this  Court  by  certiorari,  and  quashed  for  a  defect  in  the 
information,  which  omitted  an  essential  negative.  After  the  conviction 
had  been  quashed,  the  prosecutor  moved  to  have  the  original  information 


542  Reoina  v.  Turk.  E.  T.  1847. 

returned:  which  the  Oourt,  it  is  tnie,  refased  to  grant,  on  the  ground 
of  injustice  in  that  particalar  case,  but  without  any  doubt  as  to  its  power; 
and  thej  put  the  defendants  under  terms  not  to  bring  actions  against  the 
convicting  justices.    In  Rez  v.  Barker^  1  East,   186,  Lord  Kenton 
expressed  his  approval  of  the  practice  of  amending  convictions  in  point 
of  form  after  they  have  been  made.    Applications  have  in  several  cases 
been  granted  for  writs  of  mandamus  to  amend  records  of  convictions  by 
setting  out  the  evidence ;  In  re  Rixj  4  Dow.  &  R.  S52  ;(a)  Rex  v.  Wamr 
fordy  5  Dow.  k  R.  489.     There  can  be  no  doubt  now  that  the  power  to 
amend  a  conviction  exists  until  a  court  of  competent  jurisdiction  has 
pronounced  it  invalid ;  Chaney  v.  Payne^  1  Q.  B.  712 ;  Sellwood  v. 
Mount,  2  Q.  B.  726,  734.     That  the  return  to  a  certiorari  may  be  taken 
*^4S1  ^^  ^^^  ^^^  ^^^  ^^^  purpose  of  ^sending  back  the  proceedings  ap- 
•^  pears  from  Rez  v.  Wakefield,  1  Burr.  485,  488,  9,  and  Rex  v. 
Neville,  2  B.  &  Ad.  299 ;  the  return  was  amended  in  Rez  v.  Hill  Barley^ 
4  East,  174 ;  and  Lord  Kenton  says  in  Rez  v.  Mayor  of  Grampound, 

7  T.  R.  699,  that  similar  amendments  are  wholly  in  the  discretion  of  the 
Court,  and  to  be  made  for  the  furtherance  of  justice.  Richardton  t« 
Mellish,  8  Bing.  834,  is  a  strong  instance. 

2.  The  writ  of  certiorari  does  not  follow  the  conviction,  which  is 
described  as  being  *^  of  certain  trespasses  and  contempts :"  whereas  it 
appears  to  be  only  of  one  particular  offence  under  the  act,  namely,  the 
harbouring  deserters  from  a  merchant  vessel.  The  justices  are  also  im- 
properly described  as  ^'  assigned  to  hear  and  determine  divers  felonies," 
&c.,'  which,  as  borough  magistrates,  they  cannot  do.  Such  a  variance 
renders  the  certiorari  defective,  and  the  magistrates  are  not  bound  to 
make  any  return  to  it ;  Dalton's  Justice,  412 ;  Rez  v.  Hedingham  StbU, 
Burr.  S.  C.  112 ;  Regina  v.  Flint,  2  Ld.  Ray.  820 ;  4  Vin.  Ab.  Cer- 
tiorari, 556  (L)  pi.  1,  &c.  [Lord  Denman,  C.  J.,  asked  the  Attorney 
General  whether  he  would  consent  to  the  terms  imposed  in  Rex  v.  Juket, 

8  T.  B.  625,  namely,  that  the  defendant  should  bring  no  action  against 
the  magistrates.  The  Attorney  General  declined  this,  and  was  proceed- 
ing to  show  cause  against  the  rule  on  the  first  point,  when  he  was  stopped 
by  the  Court.] 

Lord  Denman,  C.  J.  As  to  this  point,  it  appears  to  us  too  much  for 
the  magistrates  to  ask  for  the  indulgence.  We  lay  down  no  general  rule 
*5441  *^  ^^^^  *^®  Court.  Its  *discretion  must  be  guided  by  the  justice 
of  the  case,  and  also  by  the  expediency  of  having  the  substantial 
question  discussed.  But  in  the  present  instance  we  perceive  no  sufficient 
inconvenience  from  leaving  that  question  undecided.  It  will  probably 
occur  again,  and  may  then  be  regularly  raised.  It  is  to  our  mind  a  far  less 
mischief  to  leave  a  point  undecided  and  an  alleged  offender  unconvicted, 
than  to  break  in  upon  the  established  course  of  practice  without  strong 
l^eason.     The  time  which  has  elapsed  in  this  instance,  from  September 

(a)  See  Be*  y,  Harsh,  4  Dow.  &  R.  260,  264,  note  (a). 
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to  Maj,  seems  alone  to  furnish  a  snfBcient  answer  to  this  application. 
The  magistrates  had  abundant  opportunity  to  set  the  error  right^  and 
might  haye  done  so  even  after  the  certiorari  was  obtained. 

Sir  J.  JervU^  Attorney  General,  and  Godson  then  showed  cause  on 
the  second  point.  The  certiorari  follows  the  ordinary  form ;  and  the 
general  word  "  trespasses"  must  include  the  single  offence.  As  to  the 
other  point,  namely,  the  misdescription  of  the  justices,  it  is  sufficient  to 
say,  that  the  writ  has  done  its  office.  Whether  they  were  bound  to  make 
the  return  is  another  matter.  Perhaps,  if  they  had  declined  to  do  so, 
they  would  not  have  been  in  contempt.  But  the  return  is  now  before 
the  Court.  In  Begina  v.  Flint  the  misdescription  was  material :  the 
certiorari  recited  a  conyiction  *'for  removing  foreign  salt:"  the  real 
conyiction  appeared  to  be  for  removing  salt  generally :  the  duties  on 
these  articles  were  different.  Besides,  the  judgment  in  that  case  was, 
that  ''this  order  was  not  removed"  by  the  certiorari. 

*Lord  Denman,  C.  J.  The  form,  as  to  the  description  of  the  r^e^r 
offence,  appears  to  be  right :  it  is  the  usual  on^,  given  in  Corner's 
Crown  Practice,(a)  and  adopted  generally.  Besides,  the  certiorari  has 
done  its  ofSce.  The  justices  might  have  returned  that  there  was  no  suck 
conviction,  and  that  they  could  not  obey  the  writ :  but,  as  they  have 
obeyed  it,  the  conviction  is  before  us,  and  the  objection  cannot  now  be 
taken. 

Patteson,  J.  The  two  writs  have  brought  up  a  copy  of  the  conviction 
from  the  justices,  and  the  original  from  the  sessions.  The  magistrates 
now  say  that  the  conviction  they  have  returned  to  the  sessions  is  not  that 
irhich  the  certiorari  required.  It  is  too  late  for  them  to  make  such  an 
objection. 

WiGHTMAN,  J.  Some  difficulty  might  have  arisen,  if  the  justices  had 
not  obeyed  the  writ :  but,  as  they  have  done  so,  they  cannot  object  to 
the  variance. 

Erlb,  J.,  concurred.  Rule  discharged,  without  costs. 

Afterwards  (in  Trinity  term,  1847),  the  conviction  was  qua8hcd.(i) 

(a)  See  Corner^s  Forms,  &c.,  p.  48. 
(5)  Reported  by  H.  Meri?ale,  Esq. 
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•546]  *(B OBter  S^atata^ 

(Error  from  the  Qaeen*B  Bench.) 
HOOPER,  Esquire,  and  Another,  v.  LANE  and  Another.    May  13. 

Can  against  the  sherifT  for  negligence  in  not  arresting  B.,  on  a  ca.  aa.  iaaaed  by  plainiiff: 
alleging  farther,  as  a  breach,  that  defendant  wrongfolly  arrested  B.  under  the  illegal  preteiite 
of  another  writ,  whereas  there  was  no  such  writ,  and  falsely  imprisoned  B.,  by  reason  of 
which  B.  was  ordered  by  a  Judge  to  be  discharged,  and  was  so  discharged,  and  immediately 
departed  out  of  defendant's  bailiwick  ;  whereby  defendant  deprired  himself  of  the  means  ot 
lawfully  taking  or  detaining  B.  under  plaintifi's  writ,  and  could  not  take  him  under  plaintiff'i 
writ  after  his  departure.  Defendant  pleaded  Not  guilty,  and  truTersed  that  he  coold  hav« 
arrested  B.,  modo  et  formft.  It  appeared  that,  after  the  delivery  of  platnttflfa  writ  to  defend- 
ant, another  writ  (which  was  void  for  defects  apparent  on  the  face  of  it)  was  delirered  to 
defei\jdant  at  the  suit  of  A. ;  that  defendant  granted  a  warrant  under  the  last  writ ;  tb&t 
defendant's  officer  arrested  B.  under  this  warrant,  having  no  other  in  his  possessioD ;  and  that 
B.  was  detained  under  it,  till  he  was  discharged  from  custody  under  A.'s  void  writ  by  a 
Judge's  order,  and  afterwards,  by  another  order,  from  custody  under  plaintiff's  writ ;  after 
which  B.  left  the  bailiwick. 

The  Judge  directed  the  jury  that  there  had  been  no  arrest  at  plaintiff's  suit :  and  that  the  Judge's 
order  discharging  B.  from  custody  at  plaintiff 'a  suit,  was  no  justification  to  the  sheriff:  and 
that  he  would  leave  to  the  jury  the  question,  whether  defendant  had  acted  negligently  in 
arresting  B.  on  A.'s  void  writ,  and  not  arreating  him  on  plaintiff 'a  good  one.  Held  that  the 
summing  up,  so  far,  was  correct. 

The  Judge  then  directed  the  jury  that  if  they  believed  the  evidence,  enough  appeared  to 
establish  such  negligence  as  would  make  defendant  guilty  in  point  of  law.  HM  an  incorrect 
ruling.  For,  that,  on  the  issue  joined  on  the  second  breach  in  the  declaration  (assuming  rbit 
breach  to  be  well  assigneds  the  Judge  ought  to  have  left  to  the  jury  the  question,  wbetber 
the  defendant  knew  or  ought  to  have  known  that  A.'s  writ  was  a  void  one. 

This  vas  an  action  on  the  case  against  the  plaintiffs  in  error  (defend- 
ants below),  sheriff  of  Middlesex,  for  negligence.  The  declaration 
stated  that  the  plaintiffs  below  had,  on  3d  May,  1842,  recovered 
judgment  against  Anthony  Bacon  for  a  debt  of  5512.  4«.  and  costs. 
That  (part  of  the  debt  being  paid)  plaintiffs  below,  to  wit,  on,  ic? 
obtained  a  ca.  sa.  against  Bacon  for  823Z.  8«.  4c2.,  to  satisfy  the  residae 
of  the  debt.  That  Bacon,  at  the  time  of  the  delivery  of  the  writ  to 
*«;a71  *^^®  defendants  below,  and  from  thence  for  a  long  space  of  time, 
J  to  wit,  three  weeks,  was  within  the  said  sheriff's  bailiwick;  and 
defendants  below,  who  during  all  that  time  continued  sheriff,  &c.,  at  anj 
time  during  that  period  (the  same  being  more  than  a  reasonable  and 
necessary  time  in  that  behalf),  might  have  taken  and  arrested  him  by 
virtue  of  the  writ,  if  they  would  so  have  done,  whereof,  &c.,  (notice  to 
defendants,  so  being  sheriff,  &c.) ;  yet  defendants,  so  being  sheriff,  &c, 
not  regarding  the  duty  of  their  said  office,  but  contriving,  &c.,  to  injure 
plaintiff,  &c.,  did  not  nor  would,  at  any  time  after  the  said  writ  was  ?o 
delivered  to  them  as  aforesaid,  during  the  said  space  of  time  aforesaid, 
although  often  requested  so  to  do^  and  although  a  reasonable  time  hi 
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ftlapsed.for  them  bo  to  do,  take  or  cause  to  be  taken  the  said  Anthonj 
Bieon  under  and  by  virtne  of  the  said  last  mentioned  writ  as  thereby 
they  were  commanded,  bat  therein  failed,  &c. :   And  afterwards,  and  at 
the  end  of  the  said  space  of  time,  defendants,  further  contriving,  jcc, 
did  not  nor  would  take  the  said  A.  B.  under  the  said  last  mentioned 
writ,  and  wrongfully,  unjustly  and  illegally,  by  themselves,  their  agents 
and  officers,  to  wit,  on,  &c.,  took  and  imprisoned  the  said  A.  B.  under 
the  false  and  illegal  pretence  of  a  certain  other  writ  of  our  Lady  the 
Qaeen  to  them  the  said  sheriff  directed ;  whereas  in  truth  and  in  fact 
there  never  was  any  such  writ ;  and  then  wrongly  and  falsely  detained 
and  imprisoned  the  said  A.  B.  for  a  long  space  of  time,  to  wit,  one  week ; 
by  means  whereof  the  said  A.  B.  was  afterwards,  to  wit,  on  9th  August, 
1843,  by  a  certain  order  of  the  Hon.  Sir  Thomas  Coltman,  Knight, 
one  of  Her  Majesty's  Justices,  jcc,  of  the  Bench,  jcc,  ordered  to  be 
and  was  ^discharged  from  and  out  of  the  custody  of  the  defendants,  ri^^o 
(they  continuing  and  being  sheriff,  &c«);  and  thereby  the  de- 
fendants, during  all  that  time  last  aforesaid,  while  they  so  wrongfully 
imprisoned  the  said  A.  B.  as  aforesaid,  and  for  a  reasonable  time  after 
his  discharge  from  his  said  imprisonment,  were  unable  to,  and  could  not 
and  did  not,  take,  arrest  or  detain  the  said  A.  B.  under  the  said  writ  of 
the  said  plaintiffs,  but  were  obliged  to  suffer  and  permit  the  said  A.  B. 
to  depart  from  their  said  custody:  and  the  said  A.  B.  did  then,  and 
immediately  after  his  discharge  from  his  said  imprisonment,  depart 
from  and  out  of  the  custody  of  defendants,  and  from  and  out  of 
the  bailiwick  of  the   said   sheriff  (defendants   continuing   and   being 
BQch  sheriff,  &c.),  until  a  long  time  thereafter,  to  wit,  until,  &c. ;  whereby 
defendants  continually  from  the  time  of  the  said  unlawful  arrest  of  A. 
B.  nntil  the  said  A.  B.  so  departed  from  their  bailiwick  as  aforesaid, 
to  wit,  for  the  space,  &c.,  lost  and  deprived  themselves  of  the  means  of 
lawfully  taking  or  detaining  the  said  A«  B.,  and,  by  reason  thereof,  and 
of  such  departure  from  and  out  of  the  said  bailiwick,  could  not  at  any 
time  thereafter  take  the  said  A.  B.  under  the  said  writ  of  the  said 
plaintiffs.      Whereby,  &c. :    stating .  as  damages  that  plaintiffs'  writ 
became  useless,  and  they  lost  the  opportunity  of  obtaining  satisfaction 
of  their  judgment,  and  are  likely  to  lose  the  benefit  of  the  same,  and 
have  been  put  to  charges,  &c.,  in  and  about  procuring  a  return  by 
defendants  to  the  said  writ. 

Pleas,  among  others :  1.  Not  guilty ;  2.  Denying  that  the  defendants 
below  could  have  arrested  modo  et  formft.     Issues  thereon. 

It  appeared  by  the  error  book  that  the  cause  was  *  tried  before  r^tf^q 
Lord  Denman,  G.  J.,  at  the  sittings  at  Westminster  after  Trinity  '- 
term,  1845,  when  it  was  proved  that  a  ca.  sa.  for  828/.  8«.  4(2.,  at  the 
suit  of  the  plaintiffs  below  against  Bacon,  dated  14th  May,  1842,  was 
delivered  to  the  defendants  below,  then  sheriff  of  Middlesex ;  to  which 
the  defendants  below  returned  that  they  took  Bacon  under  the  writ,  and 
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kept  him  until  the  9th  August,  1848,  when  they  discharged  him  in  pur- 
suance of  an  order  of  Coltman,  J. :  and,  from  and  after  9th  August, 
non  est  inventus.    That  the  sheriff's  officer  had  a  warrant,  in  August, 
1843,  purporting  to  be  granted  by  the  defendants  below  on  a  writ  of 
capias  ad  respondendum  against  Bacon  at  the  suit  of  Juan  Antouio 
Arambum ;  and  that  a  piece  of  parchment,  purporting  to  be  such  writ, 
indorsed  for  bail,  had  been  brought  to  the  office  of  the  defendants  below: 
That  the  attorney's  clerk  who  brought  this  writ  informed  the  sheriff's 
officer  where  Bacon  was  to  be  found,  which  up  to  that  time  the  sheriff's 
officer  had  not  known :  That  the  officer  accordingly  took  Bacon,  on  the 
2d  August,  1848,  in  Gower  Place,  New  Road,  and  removed  him  to  a 
lock-up  house,  where  he  remained  some  days ;  and  that,  at  the  time  of 
such  arrest,  the  sheriff's  officer  had  no  other  warrant  against  Bacon  in 
his  possession.     The  piece  of  parchment  in  question  was  produced,  pur- 
porting to  be  a  writ  of  capias  as  aforesaid,  issued  out  of  the  Court  of 
Exchequer  at  the  suit  of  Juan  Antonio  Arambum ;  but  it  was  not  dulj 
signed  or  marked  by  the  signer  of  the  writs,  nor  had  a  prsecipe  thereof 
been  taken  to  the  office  of  the  Court,  according  to  the  practice  of  the 
Exchequer.    It  was  further  shown  that  a  summons  had  been  taken  out 
^. .^^  for  the  discharge  of  Bacon  in  Arambum's  suit,  on  the  ground  *of 
-^  these  irregularities,  and  an  order  made  by  Coltman,  J.,  accord- 
ingly :  and  that  a  summons  was  afterwards  obtained  and  an  order  made 
thereon  by  Coltman,  J.,  for  the  discharge  of  Bacon  from  custody  on 
the  writ  of  the  plaintiffs  below ;  and  Bacon  waa  accordingly  discharged: 
after  which  he  went  out  of  the  bailiwick. 

The  Lord  Chief  Justice  ^^  directed  the  jury,  and  ruled,  that  there  had 
been,  as  stated  in  the  declaration,  no  arrest  at  the  suit  of  the  said  plain- 
tiffs :  that  the  order  of  Mr.  Justice  Coltman  was  no  justification  to  the 
sheriff:  and  that,  if  they  believed  the  above  statement,  the  defendants 
were  liable  for  negligence  :*'  and  he  added  ^^  that  he  would  leave  to  them 
to  say  whether  or  not  in  point  of  fact  the  defendants  had  been  negligent 
in  arresting  the  said  A.  Bacon  under  the  said  bad  writ  and  not  under 
the  writ  of  the  plaintiffs ;  and  that,  if  they  thought  there  had  been  no 
such  negligence,  they  should  find  their  verdict  for  the  defendants;"  and 
further,  ^^  that,  if  they  believed  the  evidence  so  given,  then  he  ruled  that 
the  said  defendants  had  been  guilty  of  negligence  in  point  of  law,  and 
they  the  said  jury  ought  to  find  a  verdict  for  the  plaintiffs,  and  that  the 
only  question  for  them  was  the  amount  of  damages,  if  they  believed  that 
in  point  of  fact  the  said  defendants  had  been  guilty  of  negligence  as 
aforesaid." 

On  this  direction  the  counsel  for  the  defendants  below  tendered  a  bill 
of  exceptions,  on  the  ground  that  the  Lord  Chief  Justice  ought  not  to 
have  directed  the  jury  that  there  had  been  no  arrest  at  the  suit  of  the 
plaintiffs  below ;  or  that  the  order  of  Coltman,  J.,  was  no  justificatioa 
to  the  sheriff;  but  should  have  given  the  contrary  directions  :  and  that 
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lie  ought  not  to  hare  left  it  as  a  question  to  the  jury  whether  there  was 
^negligence,  kc.  (as  above),  or  directed  them  that,  if  they  believed  p^^^.^ 
the  facts,  they  ought  to  find  for  the  plaintiffs,  but  should  have  ^ 
directed  them  that  it  was  not  negligence  to  proceed  on  the  bad  writ,  and 
that,  if  they  believed  the  evidence,  they  should  find  for  the  defendants. 
A  verdict  having  been  given  for  the  plaintiffs  below  under  the  above 
direction,  and  judgment  signed  accordingly,  the  defendants  below  brought 
error  in  the  Exchequer  Chamber.  The  case  was  argued  on  the  writ  of 
error  in  Michaelmas  vacation,  1846.(a) 

Kennedt/^  for  the  plaintiffs  in  error.     In  the  first  place,  there  was  an 
arrest  under  the  plaintiffs'  writ,  inasmuch  as  that  writ  was  in  the  she- 
riff's office  when  the  arrest  under  Aramburn's  illegal  writ  took  place. 
Therefore,  if  any  action  lay,  it  was  for  an  escape,  or  else  a  special 
action  on  the  case.     The  subject  may  be  looked  at  as  if  the  arrest  had 
been  made  by  the  sheriff  in  person.     Although,  at  the  time,  he  might 
intend  to  arrest,  and  suppose  himself  to  be  arresting,  under  Aramburn's 
writ,  he  would  be  in  fact  arresting  under ^any  legal  writ  which  happened 
to  be  in  his  office.    This  would  certainly  be  the  case  if  the  arrest  were  by 
the  sheriff  in  person ;  Dr.  ChrenviUe  v.  College  of  PhyeieianSj  12  Mod. 
886 ;   Orawther  v.  RamsboUom^  7  T.  R.  654 ;  Lucas  v.  NockelUy  10 
Bing.  167,  162,  186,  188,  197;  S.  C.  in  Exch.  Ch.  4   Bing.  729. 
[Parkb,  B.,  cited  Oakee  v.  Wood,  2  M.  &  W.  791.] 

But  the  arrest  being  by  the  officer  makes  no  difference.    The  warrant 
identifies  the  sheriff  with  the  officer.     The  bound  bailiff  is  a  known  offi- 
cer of  the  law,  and  '''need  not  show  his  warrant  when  he  arrests ;  p^;.;^o 
Dalton's  Sheriff,  110,  c.  22.     It  might  be  otherwise  in  the  case  '- 
of  a  special  bailiff.     [Maulb,  J.     A  bailiff  is  a  known  officer  of  the  law 
for  certain  purposes :  but,  where  a  sheriff  acts  by  a  bailiff,  is  not  he  to 
be  regarded  as  a  special  bailiff,  and  not  as  a  known  officer  ?     Although 
in  fact  the  sheriff  usually  appoints  the  same  person,  yet  each  appoint- 
ment is  only  pro  hoe  vice."]    At  all  events  there  is  no  evidence  to  show 
that  Bacon  objected,  or  required  production  of  the  warrant ;  and  there- 
fore the  objection  is  not  open  to  the  plaintiff  below.     The  warrant  need 
not  be  shown  until  demanded ;  Hodges  v.  Marks,  Cro.  Jac.  485 ;  Mack- 
alley* s  Case,  9  Rep.  65  (,  69  a ;  Countess  of  Rutland: s  Case,  6  Rep.  52  b, 
explaining  Hall  v.  Roche,  8  T.  R.  187. 

A  party  illegally  arrested  by  an  officer  without  warrant  may  never- 
theless be  detained,  while  in  custody,  by  a  legal  warrant  from  the 
sheriflT,  unless  the  sheriff  was  guilty  of  collusion,  or  adopted  the  illegal 
act  of  the  officer ;  Robinson  v.  Yewens,  5  M.  &  W.  149  ;(6)  Hx  parte 
Cogg,  6  Dowl.  461 ;  Com.  Dig.  ExeeuJtwn  (C)  10  ;  Reynolds  v.  Newton, 
1  Gale  &  B.  1,  8  :{e)  and  there  is  no  evidence  of  collusion,  or  of  such 

(a)  December  Sd.    Before  Wildk,  C.  J.,  CoLTimr,  Maulb  and  Willums,  Jb.,  Parks. 
JiLDKSSOK,  RoLFB  and  Platt,  Bb. 

(&)  See  Colliiu  ▼.  Tewemi,  10  A.  &  E.  570. 
d  S.  C,  mm  Barradt  v.  Nmaimi,  1  Q.  B.  525. 
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Mioption.  [IfAULBf  J.  It  would  follow  that  a  party  migbt  be  illegally 
imprisoned  in  one  bailiwick  and  carried  into  another,  and  then  legally 
arrested  in  the  second  bailiwick.] 

2.  Next,  the  order  of  Goltman,  J.,  was  a  justification  to  the  sheriff. 

Either  the  Judge  was  wrong,  in  which  case  the  arrest  was  good,  or  he 

^     Q-  was  right,  and  the  ^sheriff  justified  in  obeying  him;  Dalton's 

^^^J  Sheriff;   106,  c.   21,   citing  2%e  Ca$e  of  the  ManhdUea,  2a 

point,  10  Bep.  68  6,  70  b.{a) 

8.  At  all  events,  the  fact  that  Bacon  was  arrested  is  a  suiEcieiit 
answer  to  this  action.  Bacon  might  be  entitled  to  be  discharged  from 
both  writs:  still  he  was  in  fact  arrested,  and  that  at  the  suits  both  of 
Aramburn  and  of  Lane.  It  is  conceded  that  he  waiS  arrested  at  the  snit 
of  the  first :  that  he  was  so  at  the  suit  of  the  second  is  proved  by  the 
necessity  of  discharging  him.  The  declaration,  therefore,  wrongly  avera 
the  arrest  under  Arambum's  writ  and  denies  that  under  Lane's ;  Tayhr 
y.  Eichardsony  8  T.  B.  505. 

Lastly,  if  this  be  otherwise,  negligence  on  the  part  of  the  sheriff  cannol 
be  inferred  from  his  not  arresting  at  the  suit  of  Lane.  In  the  ordinaiy 
case  of  such  actions,  it  lies  on  the  plaintiff  to  prove,  not  only  that  the 
man  to  be  arrested  was  in  the  country,  but  that  the  sheriff*  must  have  had 
some  notice  of  the  fact.  [Parke,  B.  It  has  been  held  that  the  aver- 
ment of  notice  is  not  traversable.  The  sheriff'  would  be  guilty  of  negli- 
gence, though  he  had  no  notice  of  a  fact,  if  there  were  evidence  that  by 
taking  proper  pains  he  might  have  found  it  out.]  That  is  so  of  notice 
in  the  technical  sense ;  but  the  sheriff*  must  be  shown  to  have  either 
knowledge  or  means  of  knowledge ;  JDean  of  fferrford  t.  MaelnunMra^ 
5  Dowl.  &  By.  95.(i)  Here  there  was  no  eridence  at  all  of  any  notice 
or  knowledge  before  the  arrest  under  Arambum's  writ.  There  was  not 
time  for  the  sheriff  to  have  notice.  [Maulb,  J.  The  fact  appears  to  bo 
that  he  had  information,  but  that,  instead  of  using  it  for  a  legal  purpose, 
*5541  ^^  ^^^  ^^  ^^^  ^°  illegal  one.]  If  the  sheriff  is  to  be  fixed  by  *con- 
-'  structive  notice,  it  must  be  by  notice  given  to  him  or  his  officer 
in  the  particular  case,  and  not  in  another :  anything  that  can  be  riewed 
as  constructive  notice  will  not  suffice ;  Gibbon  v.  Ooggon^  2  Campb.  188, 
189 ;  Drake  y.  SykeB^  7  T.  B.  118.  The  jury  should  have  been  asked 
whether  there  was  any  evidence  that,  if  Arambum's  writ  had  been  out 
of  the  question,  the  sheriff  could  haye  known  that  Bacon  was  in  his 
bailiwick. 

Watson^  contrft.  In  this  case  a  valid  writ  was  in  the  sheriff's  offioe. 
While  it  lay  there,  a  writ,  bad  on  the  face,  against  the  same  party,  ittA 
taken  into  the  office.  This  was  handed,  by  gross  negligence,  to  the 
officer.  The  officer  arrested  Bacon,  and  kept  him  in  custody,  under  thii 
piece  of  waste  paper.  The  plaintiff  in  his  declaration  avers  that  Bacoa 
was  in  the  bailiwick  and  might  have  been  arrested  by  virtue  of  the  legsl 

(a)  See  76  a,  &.  (1)  See  judgment  of  Bati.bt,  J. 
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writ;  thit  the  aheriff  neglected  bo  to  arrest  him ;  and  tbat  the 
afterwards  imprisoned  Bacon  under  the  false  and  illegal  pretence  of 
another  writ :  by  meitns  of  which  Bacon  was  ordered  to  be  discharged, 
and  consequentlj  the  sheriff  was  unable  to  take  him.  To  this  it  is 
answered,  that  the  only  knowledge  the  sheriff  had  of  Bacon  being  in  his 
bailiwick  was  through  Aramburn's  writ.  But  the  question  is,  whether 
in  point  of  fact  the  sheriff  had  reasonable  means  of  ascertaining  the  place 
where  Bacon  was.  Now,  in  point  of  fact,  Arambum's  writ  specified 
Bacon's  residence,  and  therefore  conveyed  to  the  sheriff  the  reasonable 
means  of  ascertaining.  [Maulb,  J.  But  the  important  question  is, 
whether  the  arresting  under  the  bad  writ  was  negligence :  and  this  does 
not  appear  to  have  been  left  to  the  jury.] 

*Ia  the  next  place,  there  was  no  valid  arrest  under  the  plain-  1-4x55 

tiff's  writ     The  arrest  under  the  bad  writ  was  not  less  illegal 

because  the  officer  had  a  good  writ  in  his  possession ;  BarraU  v.  Priee^ 

9  Bing.  566.    If  indeed  the  officer,  at  the  time  when  he  arrested  under 

the  bad  writ,  had  been  armed  also  with  a  warrant  under  Lane's  writ,  the 

case  would  have  been  different ;  RobiMon  v.  T€wen$y  6  M.  &  W.  149. 

Bnt  it  is  impossible  to  say  that  the  sheriff  can  by  his  own  act  convert 

in  unlawful  authority  into  a  lawful :  the  party  was  not,  in  contemplation 

of  law,  in  custody  at  all ;  Peanon  v.  TewenSj  5  New  Ca.  489 ;  Reynolds 

r.  NewUmy  1  G.  &  D.  158  ;(a)  ColUn$  v.  Tewen»j  10  A.  k  E.  570.  [Wildb, 

C.  J.    But  the  declaration  states  that  the  sheriff  "  took  and  imprisoned" 

Bacon  under  the  void  writ :  the  fact  of  imprisonment  stands  admitted 

for  all  purposes.    Maulb,  J.    Your  argument  must  be  that  the  sheriff 

^'took"  Bacon  under  circumstances  which  would  have  justified  Bacon  in 

leaving  the  cstody,  and  that  such  a  taking  does  not  constttute  an  arrest.] 

Even  if  at  first  Bacon  was  arrested  in  fact,  the  sheriff  so  conducted 

himself  as  to  cause  him  to  be  discharged,  and  privileged  from  arrest 

redeundo  :  and  this  is  the  point  of  the  charge  against  him. 

Kennedff^  in  reply.  The  fact,  that  Bacon's  residence  was  mentioned 
in  Arambum's  writ,  was  a  circumstance  from  which  negligence  might 'or 
might  not  have  been  inferred,  and  ought  therefore  to  have  been  left  to 
the  jury.  So,  the  period  during  which  Lane's  writ  had  lain  in  the  office ; 
and  similar  circumstances.  All  these  made  up  the  question  of  negli- 
gence, which  was  not,  ^though  so  treated  by  the  Judge,  a  simple  ri^rna 
question  of  law.  ^  Cur.  adv;  vulL       ^ 

Wildb,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  nature  of  the  action,  the  tender  of  a  bill  of  exceptions,  and 
the  verdict  found,  his  Lordship  continued  as  follows. 

Two  breaches  of  alleged  duty  were  assigned  in  the  declaration.  The 
first  breach  assigned  was,  that  the  defendants  did  not,  within  a  reason- 
able time  while  the  defendant  was  in  their  bailiwick,  arrest  or  cause  him 
to  be  arrested  at  the  snit  of  the  plaintiffs,  upon  the  said  writ  of  ca.  sa. 

(■)  8.  C.  ■•  Jhrmek  t.  iV««lMi,  1  Q.  B.  995. 
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The  second  breach  was,  that  the  now  defendants  wrongfiillj  and  illegallj 
arrested  and  imprisoned  Bacon  upon  false  pretence  of  a  certain  writ, 
whereas  in  fact  there  never  was  any  such  writ,  and  detained  Bacon  until 
discharged  by  the  order  of  Mr.  Justice  Ooltmak,  and  thereby,  while  they 
BO  imprisoned  Bacon,  and  for  a  reasonable  time  after  his  discharge,  the 
defendants  were  unable  to,  and  could  not  and  did  not,  arrest  or  detain 
Bacon  under  the  plaintiffs'  writ,  but  were  obliged  to  permit  him  to  depart 
out  of  their  custody  and  out  of  their  bailiwick,  whereby  the  defendants 
were  prevented  from  lawfully  arresting  Bacon,  and  the  writ  of  the 
plaintiffs  became  wholly  useless,  and  they  were  deprived  of  the  opportu- 
nity of  obtaining  satisfaction  of  their  judgment,  and  lost  the  benefit 
thereof. 

.  The  pleas  upon  which  issue  was  joined  were :  first.  Not  Guilty  to  the 
whole  declaration ;  secondly,  that  the  defendants  could  not  nor  might 
have  taken  and  arrested  the  said  Anthony  Bacon,  modo  et  form&. 
^-.  It  appears  by  the  record  that  it  was  proved  upon  the  *trial 
-I  that  a  writ  of  ca.  sa.  at  the  suit  of  the  plaintiflEs  against  Anthony 
Bacon  was  delivered  to  the  defendants,  they  being  sheriff  of  the  count; 
of  Middlesex,  indorsed  to  levy  823Z.  3«.  4d.  There  was  no  evidence 
that  information  was  given  by  the  plaintiffs  as  to  where  the  defendant 
Bacon  was  to  be  found,  or  that  the  defendants  could  have  arrested  Bacon 
before  the  arrest  upon  the  void  writ  was  made.  It  was  also  proved  that 
a  parchment  was  brought  to  the  defendants'  office  purporting  to  be  a 
writ  issued  out  of  the  Court  of  Exchequer,  at  the  suit  of  one  Juan 
Antonio  Aramburn  against  the  said  A.  Bacon,  indorsed  for  bail,  7802. ; 
that  the  defendants  granted  a  warrant  upon  such  parchment  to  James 
Swayne,  an  officer;  and  that  the  attorney's  clerk  who  brought  such 
parchment  informed  Swayne  where  Bacon  was  to  be  found ;  and  that 
Swayne  arrested  Bacon  upon  such  warrant,  having  no  other,  and  detained 
him  in  custody  until  an  order  was  made  by  Mr.  Justice  Colthan  for  his 
discharge.  It  was  further  proved  that  the  said  piece  of  parchment  was 
not  signed  and  marked  in  the  manner  required  to  be  upon  writs  issued 
from  the  Court  of  Exchequer,  and  that  no  praecipe  had  been  filed  for 
such  writ  in  the  proper  office.  That  Mr.  Justice  Coltman  made  an  order 
for  the  discharge  of  Bacon  at  the  suit  of  Aramburn.  That  after  the 
making  of  the  said  order  the  defendants  detained  Bacon  under  the  plain- 
tiffs' writ,  until  Mr.  Justice  Coltman  made  an  order  for  the  discharge  of 
Bacon  at  the  suit  of  the  plaintiffs  also.  It  was  likewise  proved  that 
Bacon,  immediately  upon  his  discharge,  left  the  country.  Upon  this 
evidence,  Lord  Denman  directed  the  jury  that  there  had  been  no  arrest 
at  the  plaintiffs'  suit ;  that  the  order  of  Mr.  Justice  Coltman  was  no 
*f{^fn  j'^^*^^*^^^  *<>  *^®  sheriff;  and  that  *if  the  jury  believed  the  evi- 
-l  dence,  the  defendants  were  liable  to  the  action  for  negligence  in 
point  of  law,  and  that  the  jury  ought  to  find  a  verdict  for  the  plainUii; 
and  that,  if  the  jury  believed  the  defendants  had  been  guilty  of  ntd 
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negligence,  the  only  question  for  them  was  the  amount  of  the  damages. 
And  upon  this  direction  the  defendants'  counsel  tendered  a  bill  of  excep- 
tions, and  insisted  that  the  learned  Judge  ought  not  to  have  stated  to 
the  jury  that  if  they  believed  the  evidence  they  ought  to  find  a  verdict 
for  the  plaintiffs;  and  further  insisted  that  the  defendants  had  not  been 
guilty  of  negligence  in  having  proceeded  on  the  said  bad  pretended  writ 
at  the  suit  of  Arambum  instead  of  the  plaintiffs. 

The  question  before  this  Court  arises  on  the  second  breach  assigned : 
and  that  question  is,  whether  Lord  Denman's  ruling  in  the  respects  before 
mentioned  was  correct  in  point  of  law.    And  we  are  of  opinion  that  the 
direction  was  correct  in  point  of  law,  in  respect  to  there  having  been  no 
arrest  at  the  plaintiffs'  suit,  and  that  the  order  of  Mr.  Justice  Coltman 
was  no  justification  to  the  defendants  in  the  present  action.     But  we 
are  of  opinion  that,  upon  the  evidence  given  in  the  cause,  it  was  a  ques- 
tion of  fact  for  the  jury  whether  the  defendants  had  or  had  not  been 
guilty  of  negligence  in  having  arrested  Bacon  upon  the  supposed  writ  at 
the  suit  of  Aramburn,  and  in  not  having  arrested  him  upon  the  plain- 
tiib'  writ :  and  we  think  that  the  direction  of  the  learned  Judge  to  the 
jury,  that,  if  they  believed  the  evidence,  the  defendants  had  been  guilty 
of  negligence  in  point  of  law,  was  erroneous ;  and  that,  as  the  proper 
question  of  fact  was  not  left  to  the  jury,  there  must  be  a  venire  de  novo. 
'''The  ruling  of  Lord  Dbnman,  that  the  arrest  of  Bacon  upon  p^^^q 
the  supposed  writ  at  the  suit  of  Arambum  was  no  arrest  at  the  ^ 
snit  of  the  plaintiff  was  consistent  with  the  established  authorities  in  the 
hooks,  and  particularly  with  the  case  of  Barrett  v.  PrtcCj  9  Bing.  570, 
followed  by  the  cases  of  CoUina  v.  Tewens,  10  A.  fc  E.  570 ;  Barrack  y. 
Netfft<my  1  Q.  B.  525,  and  others.     The  rule  will  be  found  very  dis- 
tinctly laid  down  by  Lord  Coke  in  the  Countess  of  Rutland's  Casey  6 
Rep.  58  by  54  a.     He  says :  ^^  The  truth  of  the  case  of  the  Countess  of 
Rutland  was,  that  the  Serjeants  who  had  the  sheriff's  warrant  to  arrest 
the  said  Oountess  on  the  said  capias  ad  satisfaciendum,  being  fearful 
that  she  would  be  rescued  by  her  servants  and  friends,  and  so  escape, 
for  which  the  sheriffs  (if  she  should  be  arrested  on  the  capias  ad  satisfa- 
ciendum and  escaped)  would  be  charged.   The  Serjeants  at  Mace  advised 
the  said  S.  to  enter  a  feigned  action  of  1000/.  before  the  sheriffs  in 
London,  according  to  their  custom,  upon  which  they  would  first  arrest 
the  said  Countess,  and  by  force  thereof  carry  her  to  the  Compter,  and 
then  take  her  body  in  execution  on  the  capias  ad  satisfaciendum.     And 
afterwards  the  said  Serjeants  in  Cheapside,  with  many  others,  came  to 
the  Countess  in  her  coach,  and  showed  her  their  mace,  and  touching  hor 
body  with  it,  said  to  her,  we  arrest  you,  Madam,  at  the  suit  of  the  said 
8.,  which  were  all  the  words  they  used,  and  thereupon  they  compelled 
the  coachman  to  carry  the  said  Countess  to  the  Compter  in  Wood  Street, 
and  at  the  door  thereof  the  sheriff  came,  and  carried  the  Countess  to 
kis  house,  where  she  remained  seven  or  eight  days,  till  she  paid  the  debt; 
VOL-x. — 42  2b2 
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And  it  was  resolYed^  that  the  aKerifi^  or  any  other  by  his  anthonftj, 
^cofyi  *who  makes  an  arrest  of  the  person  of  another,  ought  on  tht 
-■  arrest  to  show  at  whose  snit  it  is;  out  of  what  Gonrty  for  ¥h«t 
oanse  he  makes  it,  and  when  the  process  is  returnable,  to  the  intent  that, 
if  it  be  for  any  execution,  he  might  pay  it  and  free  his  body  (if  he  vill) 
from  imprisonment ;  and  if  it  be  on  mesne  process,  either  to  agree  with 
the  party,  or  to  put  in  bail  according  to  law,  and  to  know  when /he  ahonld 
appear.  *  And  therefore  it  was  resolved,  that  the  said  general  arreit 
cannot  be  said  by  force  of  the  eaid  writ  of  execution  ;  and  that  the  Bsid 
arrest  of  the  Countess  by  the  Serjeants  at  Mace  of  their  own  heada, 
without  other  warrant,  is  against  law,  and  the  said  Conntess  was  falsely 
imprisoned.'* 

Assuming  then  the  law  as  laid  down  by  Lord  Dknman  to  be  correct, 
and  that  the  defendant  in  the  original  cause  was  not  in  lawful  custody 
on  the  writ  of  the  plaintiffs  below,  by  reason  of  the  wrongful  act  of  the 
sheriff  in  arresting  on  a  void  writ,  or  rather  no  writ  at  all,  the  plaintiffs* 
case  against  the  sheriff  is  that  he  was  guilty  of  neglect,  and  a  breach  of 
duty  towards  them,  by  causing  the  defendant  Bacon  to  be  arrested  on 
the  void  writ,  whereby  he  was  disabled  from  holding  him  in  custody  os 
the  valid  writ  then  in  his  possession,  and  the  drfendant  was  therefore 
discharged,  and  escaped  from  the  bailiwick,  so  that  he  could  no  longei 
be  arrested  there.  But,  in  order  to  niake  out  that  case,  it  was  sot 
enough  to  show  that  the  writ  was  void;  he  must  show  that  it  was  cul* 
pable  neglect  in  the  sheriff,  and  a  breach  of  dutjf  to  the  plaintiffe  to  act 
upon  it :  he  must  show  that  the  defendants  knew  it  to  be  void,  or  could 
with  reasonable  care  have  discovered  it. 

The  writ  no  doubt,  being  void,  would  be  no  defence  to  the  sheriff 
^6611  ^^  ^^  action  of  trespass  by  the  person  ^arrested,  whether 
•^  the  sheriff  knew  it  to  be  void  or  not,  or  could  not  have  dis- 
covered its  defect  with  ordinary  care,  because  the  sheriff,  in  depriv- 
ing  a  man  of  liberty,  acts  at  his  peril;  and,  if  the  authority  on 
which  he  assumes  to  act  is  invalid,  he  is  responsible  to  the  party 
injured ;  but  whether  he  be  guilty  of  a  breach  of  duty  towards  the  party 
employing  him  to  execute  a  writ  is  quite  another  question:  he  only 
engages  to  use  proper  care  to  arrest,  and  not  wilfully  or  carelessly  to  do 
anything  to  prevent  the  arrest ;  and,  if,  without  any  default  of  th« 
sheriff,  the  party  is  not  arrested,  the  sheriff  is  not  liable.  If,  at  the  time 
the  sheriff  had  the  plaintiff's  writ  delivered  to  him,  he  had  several  valid 
writs  in  his  hands,  the  sheriff  would  without  doubt  perform  his  duty  to 
the  plaintiff  if  he  arrested  on  one  of  the  other  valid  writs,  for  that  would 
be  an  arrest  in  point  of  law  on  all,  and  he  could  not  be  bound  to  put  the 
plaintiffs  in  all  the  writs  to  the  expense  of  executing  each.  Now,  if, 
instead  of  executing  a  valid  writ,  he  executed  one  which  he  had  ev^ry 
reason  to  suppose  to  be  valid,  one,  for  instance,  which,  though  a  forgery, 
the  exercise  of  skill  and  caution  could  not  discover  to  be  such,  he  would 
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be  guilty  of  no  negleot  or  miseondnct  The  fact  of  the  writ  being  really 
inTalid  would  not  be  enough  to  charge  the  sheriff  as  to  the  plaintiff;  he 
gi?es  no  guarantee  to  him  that  the  writ  he  executes  should  be  Talid ;  he 
only  undertakes  to  use  due  care ;  and  it  is  a  question,  in  every  case 
where  he  chooses  to  act  on  another  writ,  whether  he  has  used  due  care 
in  acting  upon  it,  whether  he  knew,  or  onght  if  he  had  used  reasonable 
care  to  have  known,  of  the  defect. 

The  second  breach  in  the  declaration  is  framed  on  the  supposition  that 
the  sheriff  was  guilty  of  a  breach  of  *duty  to  the  plaintiffs  in  r^crgo 
arresting  Bacon  upon  the  pretence  of  a  writ,  when  in  truth  there  ^ 
was  no  such  writ,  and  so  causing  the  discharge  and  departure  of  Bacon  : 
and,  if  the  breach  is  well  assigned  upon  the  supposition  that  it  purports 
to  charge  negligence  and  want  of  care  in  the  sheriff  in  arresting  upon 
the  supposed  writ,  and  that  is  implied  by  the  word  ^^  wrongfully,"  in 
that  riew  the  defendants'  liability  can  only  be  established  upon  evidence 
that  in  arresting  upon  the  pretence  alleged  they  had  been  guilty  of 
negligence  :  and,  if  so,  the  summing  up  is  incorrect  for  the  reason  before 
mentioned,  that  it  omits  to  leave  the  important  question  to  the  jury, 
whether  the  sheriff  did  know  or  ought  to  have  known  that  the  parchment 
delivered  to  him,  and  upon  which  he  arrested  Bacon,  was  in  fact  no  writ : 
and  therefore  there  must  be  a  venire  de  novo  upon  that  ground. 

If  any  doubt  arises  whether  the  second  breach  is  well  assigned,  and  if 
the  plaintiff  obtains  a  verdict,  it  will  be  proper  to  consider  if  the  damages 
should  be  assessed  separately  upon  each  breach. 

Venire  de  novo  awarded.(a) 

'  (a)  Reported  by  H.  Merivale,  Esq. 


*The  QUEEN  v.  The  Mayor,  Aldermen  and  Burgesses  of  the  ri^f>g^is 
Borough  of  SANDWICH.    \Afril  22,  1846.]  L  ^^^ 

Mandamiif,  to  a  borough  corporation,  recited  that  the  proaecntor  had  held  certain  olficea  of 
profit  within  the  borough ;  that  under  atat.  5  &  6  W.  4,  c.  76,  he  waa  remoTed  therefrom ; 
thai  he  preferred  hi*  claim  for  oompenaation  to  the  town  council,  who  diaallowed  the  aame ; 
that  he  then  obtained  a  mandamua  requiring  the  corporation  to  aaaeaa  oompenaation,  and  to 
lecore  the  amount  by  bond ;  and  that  they  aaaeaaed  602.  per  annum,  whereupon  he  appealed 
to  the  Lorda  of  the  Treaaury,  who  awarded  1122.  per  annum.  The  writ  concluded  by  reqni> 
ring  the  corporation  to  give  their  bond  for  auch  laat  mentioned  amount. 

Return :  1.  That  claimant  did  not  hold  certain  of  the  aaid  oilicea.  2.  That  he  had  made  a  for* 
mer  appeal  to  the  Lorda  of  the  Treaaury,  againat  the  original  diaallowance  by  the  town  coun- 
cil, and  that  the  Lorda  of  the  Treaaury  had  then  aaaeeaed  only  602.  per  annum. 

To  the  firat  pnrt  of  the  return,  the  claimant  pleaded  eatoppel,  atating  the  aasesamentin  com* 
plianee  with  the  former  writ,  and  atating  alao  that  the  corporation  had  returned  to  that  writ 
that  they  had  made  auch  aaaeaament.    To  the  aeoond  part  of  the  return,  demurrer. 

Demurrer,  to  the  plea  of  eatoppel,  lor  duplicity. 

HM  by  the  Court  of  Queen'a  Bench,  that  the  corporation  were  eatopped  from  denying  that 
the  claimant  held  the  ofllcea  in  queation :  That  the  Lorda  of  the  Treaaury  had  juriadictioft 
10  entertain  the  aeoond  appeal  and  award  the  1121. :  And  (per  pATXiaoir  and  Wiobtmaic,  Ja.) 
that  the  plea  waa  not  bad  for  duplicity. 

HcU  by  the  Court  of  Ezcheqnar  Chamber,  on  error,  that  the  Lorda  of  tha  Treaaury  had  no 
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jurisdiction  to  entertain  the  first  appeal,  the  claim  having  been  altogether  disallowed  by  Um 
town  council,  and  the  matter  of  appeal  being  therefore  not  a  question  of  amount  bat  of  rig^it: 
and,  consequently,  that  the  Lords  might  entertain  the  second  appeal,  and  their  award  upon 
it  was  conclusive. 

That  the  plea  wis  bad  fer  duplicity. 

But  that  the  assessment  by  the  corporation  under  the  former  mandamus,  admitted  by  the  pre- 
sent return,  estopped  the  corporation  from  denying  that  the  claimant  held  the  offices  in  ques- 
tion.   And  that  the  claimant  was  entitled  to  judgment. 

« 

Mandamus  tested  10th  June,  1844.  The  writ  recited  that,  before, 
and  until,  and  at  the  time  of,  the  passing  of  stat.  5  &  6  W.  4,  c.  76,  and 
continually  from  thence,  until  1st  January,  1836,  John  Mourilyan  was 
an  oflScer  of  the  borough  of  Sandwich,  in  certain  offices  of  profit  within 
the  same,  that  is  to  say,  the  office  of  town  clerk  of  the  said  borough,  and 
during  all  the  time  aforesaid,  was,  and  acted  as,  to?m  clerk  of  the  said 
borough,  and,  as  incident  thereto,  performed  the  several  duties  of  clerk 
to  the  coroner  of  the  borough,  treasurer  to  the  Bridge  Fund,  Liberty 
Bate  and  Harbour  Fund  of  the  borough ;  clerk,  attorney,  solicitor  and 
law  agent  of  the  mayor  and  jurats  of  the  borough  as  trustees  of  the  said 
*t^fUl  ^^^^^^  9  Attorney,  solicitor  and  law  agent  to  the  ^corporation  of 
^  the  borough,  and  to  the  mayor  for  the  time  being,  as  retarning 
officer  of  the  said  town,  port,  and  borough ;  clerk  to  the  Court  of  Record 
of  the  borough ;  clerk  of  the  peace,  and  clerk  to  the  magistrates  of  the 
borough,  according  to  the  immemorial  custom  and  usage  of  the  said 
town,  port  and  borough,  and  that  he  received  the  salary,  fees,  and  emo- 
luments of,  and  pertaining  to,  the  said  several  offices  and  duties;  and 
that,  on  the  above  mentioned  day,  he  ceased  to  hold  his  office  of  town 
clerk,  and  the  said  several  offices  and  duties  incident  thereto ;  and  that 
he  was  removed  therefrom  otherwise  than  for  such  misconduct  as  would 
warrant  removal  from  an  office  held  during  good  behaviour ;  and  that  he 
had  ever  since  ceased  to  be  such  town  clerk,  and  to  hold  the  said  several 
offices  incident  thereto,  and  had  not  been  reappointed  to  them,  or  any 
of  them ;  and  that  thereupon  he  became  entitled  to  have  an  adequate 
compensation,  to  be  assessed  by  the  council,  jcc,  and  paid  out  of  the 
Borough  Fund,  &c.,  according  to  the  provisions  of  the  said  act  of  par- 
liament. That,  on  8th  September,  1836,  he  preferred  his  claim  for  such 
compensation;  and  that,  on  the  27th  of  the  same  month,  the  town 
council  disallowed  the  same.  That  in  Hilary  term,  1842,  he  obtained  a 
mandamus,(a)  commanding  the  defendants  to  assess  the  compensation 
due  to  him  for  the  loss  of  bis  salary,  fees,  and  emoluments  of  the  said 
several  offices  which  he  was  in,  and  held,  in  the  borough,  at  the  time  of 
the  passing  of  the  said  act,  and  to  secure  the  amount  of  such  compensa- 
tion to  him  by  bond,  &c.,  or  to  show  cause  to  the  contrary.  That,  in 
pursuance  of  the  said  writ,  the  council,  on  18th  May,  1842,  assessed  an 
^f.^.^  annuity  of  60/.  per  annum,  as  an  "^adequate  compensation  to  hun 
-■  for  the  salary,  fees  and  emoluments  of  the  said  several  offices  and 

(a)  Stgitta  ▼.  7%£  Mayor,  ^.,  o/Sandwiek,  2  Q  B.  895. 


10  Adolphus  &  Elus.  N.  S.  666 

dnties.  That,  on  6th  July,  1842,  he  appealed  to  the  Lords  of  the  Trear 
sary  against  the  assessment;  and  that,  on  9th  February, *1844,  they 
awarded  him  112/.  per  annum.  That  the  Lords  of  the  Treasury  did  not 
include  in  their  award  any  amount  of  compensation  for,  or  in  respect  of, 
any  fees,  salary,  or  emoluments  received  by  him  in  respect  of  or  from 
the  said  duty  or  office  of  attorney,  solicitor  and  agent  for  the  mayor  as 
returning  officer,  nor  as  treasurer  of  the  Liberty  Rate,  nor  as  clerk  to 
the  magistrates ;  and  that  he  did  then,  and  does,  freely  abandon  his  claim 
thereunto,  and  is  content  with  the  said  order  and  sum  awarded. 

The  writ  then  recited  a  demand  on,  and  a  refusal  by,  the  defendants 
to  execute  a  bond  for  payment  of  the  annuity  of  112{.,  and  commanded 
them  to  execute  such  a  bond,  the  annuity  to  commence  from  the  time 
when  Mourilyan  was  removed  from  his  office  of  town  clerk  of  the  borough, 
and  to  continue  for  his  life,  according  to  the  said  order  of  the  Lords  of 
the  Treasury ;  and  to  deliver  to  him  the  same  bond,  when  executed. 

The  return  stated  that  the  several  duties  of  treasurer  to  the  Bridge 
Fund  and  Harbour  Fund  of  the  borough,  and  clerk,  attorney,  solicitor 
and  law  agent  of  the  mayor  and  jurats  as  trustees  of  the  harbour,  were 
wholly  distinct  from,  and  formed  no  part  of,  the  duties  of  the  office  of 
town  clerk;  that  the  duties  of  the  said  offices  of  treasurer  to  the  Bridge 
Fund,  &c.,  and  clerk,  attorney,  &c.,  to  the  mayor  and  jurats  as  trustees 
of  the  harbour,  were  not  incident  to  the  office  of  town  clerk ;  that  the 
said  offices  of  treasurer  to  the  Bridge  Fund,  &c.,  and  clerk,  attorney,  &c., 
to  the  mayor  *and  jurats  of  the  borough  as  trustees  of  the  harbour,  r^cc^z* 
were  not  incident  to  the  office  of  town  clerk ;  and  that  said  J.  ^ 
Mourilyan  did  not  perform  the  several  duties  of  treasurer,  &c.,  and  clerk, 
attorney,  jcc,  as  incident  to  the  office  of  town  clerk,  or  to  his  duties  as 
such  town  clerk,  according  to  the  immemorial  custom  and  usage  of  the 
said  town,  port  and  borough,  or  either  of  them ;  and  that  he,  J.  M.,  was 
not  under  the  provisions  of  the  said  act  of  parliament  removed  from  the 
said  office  of  treasurer,  &c.,  and  clerk,  attorney,  fcc.  The  return  further 
certified  that,  after  the  determination  of  the  council  to  disallow  his  claim 
as  in  the  writ  mentioned,  J.  M.  appealed,  on  10th  March,  1837,  to  the 
Lords  of  the  Treasury,  and  that  they,  on  22d  November,  1838,  made  an 
order  that  he  should  receive  an  annuity  of  60Z.  as  compensation  for  the 
salary,  fees  and  emoluments  heretofore  received  by  him  as  town  clerk  of 
the  borough,  and  in  virtue  of  that  and  other  offices  and  situations  attached 
to  it.  And  further,  that  J.  M.  did  not  at  any  time  before  the  issuing 
of  the  said  within  writ  give  notice  to  the  defendants  of  his  intention  to 
abandon,  and  that  he  did  not  in  fact  abandon,  his  claim  to  compensation 
for  the  fees,  salary  or  emoluments  in  respect  of  or  from  the  duty  ox 
office  of  attorney,  solicitor  and  agent  for  the  mayor  as  returning  officer, 
nor  as  treasurer  of  the  Liberty  Rate,  nor  as  clerk  to  the  magistrates,  as 
in  the  said  writ  mentioned. 
Plea,  that  defendants  ought  not  to  be  admitted,  or  received  to  moke 
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er  plead  tlie  said  return  as  to  bo  nmeh  thereof  as  states,  &c.  (compnung 
all  the  averments  down  to  the  denial  that  J.  M.  was  removed  from  the 
offices  of  treasurer,  &c^,  under  the  provisions  of  the  act),^  because  that  in 
the  writ  of  mandamus,  mentioned  in  the  *said  writ  of  mandamu 
^  to  which  this  return  is  made,  it  was  recited,  that  John  Monrilyan 
was  an  officer  of  the  borough  in  certain  offices  of  profit  within  the  same, 
that  is  to  say,  the  office  of  town  clerk  of  the  borough,  and,  during  all 
the  time  mentioned  in  the  said  writ  of  mandamus  to  which  this  return 
is  made,  was,  and  acted  as,  town  clerk  of  the  said  borough,  and,  as  inei* 
dent  thereto,  performed,  amongst  other  duties,  the  several  duties  of  trea- 
surer to  the  Bridge  Fund  and  Harbour  Fund,  and  clerk,  attorney,  solicitor 
and  law  agent  of  the  mayor  and  jurats  of  the  borough  as  trustees  of  the 
harbour,  according  to  the  immemorial  custom  and  usage  of  the  town,  port 
and  borough,  and  that  he  received  his  salary,  fees  and  emoluments  of  and 
pertaining,  amongst  others,  to  the  several  offices  lastly  above  mentioned, 
and  also  that  under  the  provisions  of  the  said  act  of  parliament  he  was 
removed  from,  and  ceased  to  hold,  his  said  office  of  town  clerk,  and, 
amongst  others,  the  several  offices  lastly  above  mentioned,  incident 
thereto,  on  the  1st  January,  1886,  and  that  he  was  removed  therefrom 
otherwise  than  for  such  misconduct  as  would  warrant  dismissal  from  an 
office  held  under  good  behaviour,  and  that  he  had  ever  since  ceased  to 
be  such  town  clerk  as  aforesaid,  and  to  hold  (amongst  others)  the  said 
several  offices  lastly  above  mentioned  incident  thereto ;  as  by  the  record 
and  proceedings  thereof  now  remaining  in  the  said  Court  will  more  fally 
and  at  large  appear ;  and  that,  by  virtue  of  and  in  obedience  to  the  said 
writ  of  mandamus,  mentioned  in  the  said  writ  of  mandamus  to  which  the 
said  return  is  made,  the  defendants  did  heretofore,  and  before  the  making 
by  them  of  the  said  return  to  part  whereof  this  plea  is  pleaded,  to  wit, 
on  18th  May,  1842,  assess  the  annuity  of  60Z.  as  an  adequate  compen- 

*5681  ^^^^^^  ^^  ^^™  *^^^  ^^^  salary,  fees  and  emoluments  of  (amongst 
others)  the  several  offices  and  duties  lastly  above  mentioned,  as 
in  the  said  writ  of  mandamus,  to  which  the  said  return  is  made,  is 
alleged ;  and  that  afterwards,  after  the  making  of  the  said  assessment, 
to  wit,  on  20th  May,  1842,  defendants  returned  that,  by  virtue  of  and  in 
obedience  to  the  said  writ  of  mandamus,  mentioned  in  the  said  writ  of 
mandamus  to  which  the  said  return  to  part  whereof  this  plea  is  pleaded 
was  made,  they  had  assessed  the  compensation  due  to  him,  Mouriljan, 
for  the  loss  of  the  salary,  fees  and  emoluments  of  the  several  offices,  in 
the  said  last  mentioned  writ  mentioned,  which  he  was  in,  and  held,  in 
the  borough  at  the  time  of  the  passing  of  stat.  5  &  6  W.  4,  c.  76,  as  bj 
the  record,  &c.,  thereof  now  remaining,  Ac,  will  more  fully,  4c.,  appear. 
Whereupon,  the  said  J.  Mourilyan,  being  dissatisfied,  on  6th  July,  1842, 
appealed  to  the  Lords  of  the  Treasury,  as  mentioned  in  the  said  writ  of 
mandamus  to  which  the  said  return  is  made,  to  part  whereof  this  plea 
is  pleaded.    Verification ;  and  prayer  of  judgment  if  defendants  ought 
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to  be  admitted  or  reeemd  to  make  or  plead  tliat  part  or  any  portion  of 
that  part  of  the  return  in  the  introductory  part  of  this  plea  mentioned* 

Demurrer  to  the  residue  of  the  return,  on  the  ground  that  it  did  not 
show  why  the  said  J.  Mourilyan  should  not  be  entitled  to  compensation 
for  the  said  several  offices  held  by  him.    Joinder  in  demurrer. 

Demurrer  to  the  plea,  on  the  ground  that  it  does  not  state  or  show 
with  sufficient  certainty  upon  what  matter  the  said  J.  Mourilyan  relies 
as  the  ground  of  the  estoppel  in  that  plea  attempted  to  be  set  up ;  or 
whether  he  relies  upon  the  matters  in  pais,  or  the  matters  of  record,  set 
forth  in  that  plea,  or  upon  the  matters  in  pais  and  the  ^matters  r^cc/^g 
of  record  together ;  also,  for  that  the  plea  is  double  in  setting  forth 
matters  in  pais  as  well  as  matters  of  record  as  grounds  of  estoppel ;  also 
that  the  conclusion  of  the  pleas  is  insufficient  in  this,  that  it  does  not 
eoQclade  by  relying  on  the  estoppel,  or  show  whether  the  said  J.  Mou- 
rilyan relies  upon  the  matters  in  pais,  or  the  matters  of  record,  set 
forth  in  the  plea,  or  both  such  matters  together.    Joinder  in  demurrer. 

The  demurrer  was  argued  in  Easter  term,  1846,(a)  by  Whitehurst  on 
behalf  of  the  Crown,  and  Peacock  for  the  defendants.  The  arguments 
are  omitted,  being  subtsantially  the  same  as  those  in  the  Court  of  Ex- 
chequer Chamber,  post,  pp.  671  to  580. 

Lord  Denman,  C.  J.  Upon  these  pleadings  it  appears  to  me  that  the 
town  council  have  acknowledged  that  some  compensation  is  due.  By 
the  former  writ  60/.  was  awarded  to  the  claimant  for  compensation; 
and,  on  his  appealing  to  the  Treasury,  that  amount  was  increased  to 
112/.  The  corporation  have  now  returned  to  the  present  writ,  that 
Mr.  Mourilyan  did  not  hold  all  the  offices  for  which  the  compensation 
was  awarded.  But  in  the  return  to  the  former  writ  they  stated  that 
they  assessed  the  sum  of  60/.  for  those  offices. 

Patteson,  J.    The  error  was  in  the  return  which  the  corporation 

made  to  the  former  mandamus.     The  present  return  consists,  in  fact, 

of  two  parts.    It  denies  that  Mr.  Mourilyan  exercised  the  offices  now  in 

question,  as  incident  to  his  town  clerkship ;  introducing  the  '''words  r^f-^^r. 

''  according  to  the  immemorial  custom  and  usage  of  the  said  ^ 

town,  port  and  borough,"  which,  however,  seem  to  be  immaterial ;  and, 

secondly,  it  states  that  Mr.  Mourilyan  appealed  to  the  Treasury,  and 

had  60/.   assessed  as  compensation  for  his  town  clerkship  and  other 

offices  attached  to  it ;  and,  that  he  did  not  at  any  time  abandon  his 

claims  to  compensation  for  the  offices  of  attorney  and  solicitor  for  the 

mayor  as  returning  officer,  &c.    But  to  this  Mr.  Mourilyan  answers, 

that  the  council  are  estopped  from  denying  that  the  first-mentioned 

offices  are  attached  to  the  town  clerkship,  because  they  did  not  on  that 

ground  resist  the  original  writ.     I  think  that  answer  a  good  one. 

It  has  been  argued  that  the  plea  of  estoppel  is  double,  but  I  think 

(a)  April  22d. 
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that  objection  is  not  well  founded.    The  return  therefore  is  bad,  and  the 
plea  good. 

Williams,  J.,  concurred. 

WiGHTMANy  J.  I  agree,  thinking  the  corporation  estopped  by  their 
former  proceeding.  The  objection  now  raised  ought  to  have  been  takea 
when  the  first  writ  issued.  I  entertained  some  doubt  of  the  goodneas 
of  the  plea,  on  the  alleged  ground  of  duplicity ;  but  on  this  point  I 
agree  with  my  brother  Fattbson. 

Peremptory  mandamus  awarded.(a) 

(a)  Reported  by  H.  Merivale,  Eiq.     See  the  next  caee. 


•571]  *9a  tjit  (0irjiniittr  €\m^. 

(Error  from  the  Queen's  Bench.) 

The  Mayor,  Aldermen  and  Burgesses  of  the  Borough  of  SANDWICH 

V.  The  QUEEN. 

For  ayllabus,  see  p.  563,  antd. 

Error  was  brought  on  the  above  judgment.  There  was  the  common 
assignment  of  errors,  and  it  was  also  assigned  for  error  that  judgment 
ought  to  have  been  given  that  the  plea  was  not  sufficient ;  and  that  the 
residue  of  the  return  in  the  demurrer  of  the  prosecutor  was  sufficient; 
that  the  writ  was  not  sufficient ;  and  that  the  prosecutor  could  not  plead 
to  a  part  of  the  return  and  demur  to  the  residue.    Joinder  in  error. 

Peaeoeh  for  the  plaintiffs  in  error.(a)  The  mandamus  recites  that,  in 
September,  1886,  the  claimant  preferred  his  claim  for  compensation, 
and  the  town  council  disallowed  the  same ;  that  a  writ  of  mandamus 
issued  in  1842  to  the  town  council  commanding  them  to  assess  compen- 
sation to  the  claimant,  and  to  secure  the  amount  thereof  by  bond ;  that 
they  did  accordingly  award  him  607.  a  year ;  that  he  then  appealed  to 
the  Lords  of  the  Treasury,  who  awarded  him  112/.  a  year ;  that  in  that 
sum  nothing  was  included  for  the  office  of  attorney  to  the  mayor,  as 
returning  officer,  or  for  the  office  of  treasurer  of  the  Liberty  Rate,  or  of 
^  clerk  to  the  ^magistrates ;  and  that  the  claimant  abandoned  bis 

-■  claim  thereto.  The  return,  first,  denies  that  some  of  the  offices 
mentioned  in  the  writ,  viz.,  those  of  the  treasurer  to  the  Bridge  Fond 
and  Harbour  Fund,  and  of  attorney  to  the  mayor  and  jurats  as  trustees 
of  the  harbour,  were  incident  to  the  office  of  town  clerk,  or  that  the 
town  clerk  had  performed  the  duties  thereof  according  to  immemorial 
usage.  Secondly,  it  supplies  an  intermediate  fact,  omitted  in  the  writ, 
that,  between  the  times  of  the  disallowance  by  the  town  council  in  1836 
and  of  the  issuing  the  recited  mandamus  of  1842,  the  claimant  (in  1837) 

(a)  The  argument  was  commenced  in  last  Hilary  racation  (February  5th),  mnd  oontinaed  ii 
this  vacation  (May  12th  and  13th). 
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appealed  to  the  Lords  of  the  Trctasory  against  that  disallowance,  and 

that  they  awarded  him  60^.  a  year  as  compensation.     To  the  former  part 

of  this  return  there  is  a  plea  of  estoppel,  on  the  grounds,  that  the  town 

council  have  already,   in   compliance  with  the  mandamus  of  1842, 

assessed  compensation  in  respect  of  the  very  offices  which  the  present 

return  denies  to  have  been  incident  to  the  office  of  town  clerk,  and  also 

that  they  returned,  to  that  former  writ,  that  they  had  assessed  such 

compensation.     To  the  latter  part  of  the  return  there  is  a  demurrer. 

There  is  also  a  demurrer  to  the  plea  of  estoppel. 

-The  plaintiffs  in  error  contend  that  the  present  writ  is  bad ;   that  the 

return  is  good,  because  the  Lords  of  the  Treasury  had  jurisdiction  to 

entertain  the  first  appeal,  and  their  award  of  60^.  a  year  was  conclusive, 

irithin  stat.  5  &  6  W.  4,  c.  76,  s.  66 ;  and  that  the  plea  of  estoppel  is 

bad  for  duplicity,  uncertainty,  and  other  informalities. 

First.  The  writ  is  bad.  It  does  not  state  that  the  several  offices 
mentioned  were  offices  of  profit  in  respect  of  which  compensation  could 
be  claimed  within  sect.  66.  The  only  office  so  described  is  the  office  of 
*town  clerk:  and  yet  in  the  mandatory  part  of  the  recited  r^f-^n 
mi  of  1842,  on  which  the  present  writ  is  founded,  the  corpora-  '- 
tion  are  commanded  to  assess  compensation  for  the  several  offices  which 
the  claimant  held.  As  a  matter  of  law  compensation  can  be  claimed 
tor  the  office  of  profit  only ;  and  the  incidents  to  that  office  constitute 
no  part  of  the  title  to  compensation,  Hbut  are  part  of  the  circumstances 
of  the  case  which  affect  the  amount  merely. 

Secondly,  as  to  the  plea  of  estoppel.     [Wilde,  0.  J.    It  is  material 
to  consider  whether  the  former  writ  left  it  open  to  the  town  council  to 
assess  compensation  for  such  offices  as  might,  on  investigation,  turn  out 
to  he  incident  to  the  principal  office,  or  whether  it  treated  certain 
specific  offices  as  so  incident.     In  the  latter  view,  the  corporation  may 
now  be  estopped  by  their  obedience  to  the  former  writ.]   The  writ  ascer- 
tained the  specific  offices  for  which  compensation  was  to  be  assessed. 
The  traverse,  therefore,  if  it  is  now  open  to  the  corporation  to  plead  it, 
is  a  material  part  of  the  return ;  and  the  question  is  whether  they  are 
estopped.     Upon  this  point  it  is  to  be  observed  that  the  former  writ  did 
not  command  the  corporation  merely  to  assess  compensation,  so  as  to 
give  the  claimant  an  opportunity  of  appealing  to  the  Lords  of  the  Trea- 
sury if  he  were  dissatisfied  with  the  compensation  assessed,  but,  further, 
also  to  secure  that  amount  by  bond.     The  claimant,  then,  had  no  right 
of  appeal ;  and  the  corporation,  whose  assessment,  by  the  terms  of  the 
writ,  was  to  be  final,  had  no  occasion  to  return,  as  they  do,  now  that  a 
second  writ  issues  commanding  them  to  give  a  bond  for  the  amount  as 
enlarged  on  appeal,  that  the  offices  in  question  were  not  incident  to  the 
principal  office.   *The  former  return  must  be  taken  with  reference  rn^rfrA 
to  the  former  writ,  which  by  its  terms  precluded  an  appeal  by  *- 
the  claimant,  and  also  compelled  the  corporation  to  give  their  bond  for 
TOL.  X— 43  2  F 
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the  amount  of  their  own  assessment ;  and  they  cannot  be  estopped  by 
doing  that  which  they  were  compelled  to  do.    In  point  of  form,  abo, 
the  plea  is  bad,  for  it  does  not  show  whether  the  estoppel  eonsists  in  tire 
fact  of  assessment,  or  in  the  return  of  the  assessment,  in  matter  in  pais, 
or  matter  of  record,  or  both  jointly ;  in  which  last  case  the  plea  is  bad 
for  duplicity.     The  conclusion  of  the  plea  ought  to  show  the  matter  of 
estoppel  with  certainty;  and  such  a  plea  must  be  certain  in  e¥erj  parti- 
cular :  Stephen  on  Pleading,  890, 442,  5th  ed.     The  corporation  cannot 
be  estopped  by  the  mere  assessment;  for  it  was  made  by  the  town 
council,  and  not  by  the  corporation  at  large,  against  whom  the  estoppel 
is  set  up.     The  former  writ,  indeed,  ought  to  have  been  directed  to  the 
town  council.     This  question  was  raised  in  Regina  ▼.  Ledgard,  1  Q.  B. 
616,  where  Regina  v.  The  Mayor,  ^<?.,  of  Hereford^  2  Salk.  701,  was 
cited ;  in  which  case  Powell,  J.,  said  that  the  writ  ^'  ought  to  be  directed 
to  those,  and  to  those  only  that  are  to  obey  the  writ.''     To  this  eifect  i3 
also  Com.  Dig.  Mandamtis  (C  1).  ^ 

Lastly.  The  Lords  of  the  Treasury  had  jurisdiction  to  make  their 
first  award  of  60^.  a  year ;  and  that  award  is  conclusive  by  stat.  5  i  6 
W.  4,  c.  76,  s.  66.  Where  their  decision  is  against  the  claimant,  as  in 
Regina  v.  The  Mayor,  ^c,  of  Harwich,  2  Q.  B.  909,  it  may  be  said 
that,  as  they  hare  awarded  him  nothing,  they  must  hare  decided  on  a 
question  of  right  and  title,  and  not  on  a  question  of  mere  amount.  Bat  that 
^^  .  they  haye  ''jurisdiction  to  decide  in  favour  of  a  claim,  after  its  total 
-■  disallowance  by  the  town  council,  is  clear  from  Regina  t.  Th$ 
Lords  of  the  Treasury  {In  re  Loxdale),  10  A.  k  E.  179,  and  Regina  r. 
Mayor,  ^e.,  of  Carmarthen,  11  A.  &  E.  9.  In  Regina  v.  The  Coh 
poration  of  Warwick,  10  A,  k  E.  886,  and  in  Regina  v.  Mayor,  ^e,,  of 
Newbury,  1  Q.  B.  751,  it  was  clear  they  had  no  jurisdiction,  for  the 
question  was  as  to  the  propriety  of  an  officer's  remoy%h  Can  it  be  said 
they  hare  jurisdiction  if  the  town  council  assess  a  farthing,  but  not  if 
the  council  assess  nothing  ?  The  town  council  might  have  disallowed  the 
present  claim  because  they  did  not  believe  that  the  claimant  had  eier 
received  any  fees  or  salary ;  if  so,  the  Lords  of  the  Treasury  had  to 
decide  a  question  of  amount  only.  [Parke,  B.  The  corporation  relj 
on  the  first  award  by  the  Lords  of  the  Treasury  as  conclusive;  tba 
return  therefore  should  show  the  jurisdiction.  Wilde,  C.  J.  It  appean 
the  council  disallowed  the  claim ;  that  must  mean  the  whole  claim.]  It 
was  the  claimant's  appeal ;  it  must  be  taken  against  him  that  there  was 
jurisdiction  to  decide  the  appeal.  There  is  no  authority  against  th 
plaintiffs  in  error,  except  the  judgment  on  making  the  rule  absolute  for 
the  former  writ  in  this  very  case :  Regina  v.  Mayor,  ^e.,  of  Sandwick, 
2  Q.  B.  895. 

He  then  cited  Regina  v.  The  Corporation  of  Poole,  7  A.  &  E.  730,  as 
bhowing  that  the  provisions  of  stat.  5  &  6  W.  4,  c.  76,  8.  66,  did  Bot 
aipply  to  such  an  office  as  treasurer  to  the  Harbour  Fund ;  and  stata.  H 
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6.  2,  e.  55,  82  G.  8,  c.  74, 1  0Ut.  47  G.  8,  c.  xxii.  (local  and  per- 
sonal), and  9  G.  4,  c.  Ixzxir.  (local  and  personal,  pnblic),  to  show 
^thatthe  duties  of  treasurer  to  the  Bridge  Fund,  and  Harbour  r^;.^/. 
Fund,  could  not  have  been  performed  by  the  town  clerk  according  ■- 
to  immemorial  usage. 

WkiUhursty  contrli.  In  compliance  with  the  first  writ  of  mandamus, 
tbe  town  council  awarded  an  annuity  of  60/.  to  the  claimant :  he  was 
dissatisfied,  and,  the  amount  only  being  in  dispute,  appealed  to  the 
Lords  of  the  Treasury,  who  awarded  an  annuity  of  1122.  Upon  this 
the  present  mandamus  issued,  requiring  the  corporation  to  execute  a 
bond  for  the  amount  last  mentioned.  To  this  writ  a  return  is  made, 
which  consists  of  three  branches:  first,  that  some  of  the  oflSlces,  men- 
tioned in  the  writ,  were  not  incident  to  the  office  of  town  clerk ;  secondly, 
that  the  claimant  appealed  against  the  entire  diaallowance  of  his  claim 
in  1887,  and  the  Lords  of  the  Treasury  awarded  him  an  annuity  of  60/., 
which  award  is  conclusive ;  and,  thirdly,  that  he  did  not  give  due  notice 
that  he  had  abandoned  compensation  in  respect  of  certain  offices.  To 
the  first  branch  of  the  return,  there  is  a  plea  of  estoppel,  and  to  the 
residue  a  demurrer. 

It  is  clear,  on  referenoe  to  the  two  writs,  that  the  o&ly  office  of  profit 
in-respect  of  which  a  legal  right  to  compensation  is  asserted,  within  stat. 
5  &  6  W.  4,  c.  76,  s.  66,  is  that  of  town  clerk ;  and  that  the  other  offices 
or  duties  are  mentioned  but  as  incidents,  which  may  affect  the  amount 
of  compensation  only.     The  first  branch  of  the  return,  therefore,  can  be 
no  answer,  for  it  applies  itself  not  to  the  right,  but  to  the  amount 
merely.     Suppose,  however,  that  the  adjuncts  are  to  be  taken  as  sub- 
stantive oflSces,  then,  though  the  return  may  be  good,  the  corporation 
are  estopped  from  making  it.     An  estoppel  ^appears  upon  the  r-^f-^fj^ 
record,  independently  of  the  plea  of  estoppel.     The  plaintiffs  in  '- 
error  are  estopped  by  their  previous  conduct.     They  assessed  compen- 
sation in  cooipliance  with  the  first  writ,  and,  by  so  doing,  induced  the 
claimant  to  appeal  to  the  Lords  of  the  Treasury,  and  then  apply  to  this 
Court  for  the  present  writ.     The  validity  of  such  an  estoppel  is  estab- 
lished by  nnmerous  cases.     Matter  of  estoppel  in  pais  may  be  pleaded ; 
Sanderson  v.  OoUman,  4  M.  &  G.  209.    First,  as  to  the  estoppel  by 
conduct,  which  has  here  induced  the  claimant  to  alter  his  situation,  ^otcr- 
man  ▼.  Taylor^  2  A«  &  E.  278,  Sheffield  ^  Manchester  Railway  Com- 
pany ▼.  Woodcock,  dictum  of  Parke,  B.,  7  M.  &  W.  574,  582,  Goldie 
V.  Qunetan^  4  Gampb.  881,  Piekard  v.  Sears,  6  A.  &  E.  469,  Oregg 
V.  Wellsy  10  A.  &  E.  90,  Coles  v.  The  Bank  of  England,  10  A.  k  E. 
437,  The  Cheltenham  and  Cheat  Western  Union  Railway  Company  v. 
Laniel,  2  Q.  B.  281,  Earmer  v.  Davis,  1  B.  Moore,  800,  S.  G.  7 
Taunt.  577,  are  authorities ;  so  are  the  cases  of  certificated  paupers, 
Rex  V.  Brajfy  Bur.  S.  0.  259,  Rex  v.  lAiJUbenham,  4  T.  R.  261 ;  and 
also  the  ordinary  cases  of  estoppel  between  landlord  and  tenant.    Again, 
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the  plaintiffs  in  error  are  estopped  by  having  allowed  the  time  to  go  \>j 
for  setting  up  their  objection  on  the  record ;  Brctdley  v.  Eyre^  11  M.  k 
W.  432  ;(a)  Rex  v.  The  Company^  ^<?.,  of  the  Nottingham  OH  Water 
WorkSy  6  A.  &  E.  355.(&)  The  town  council  had  ezclosive  jorisdiction 
to  determine  whether  the  claimant  held  the  offices  in  question;  they 
assessed  compensation  on  the  assumption  that  he  did  hold  them.  Can 
"^5781  ^^^^  '*'Q0W  say  he  did  not  hold  them  7  There  must  be  an  end  of 
litigation  at  some  stage  of  the  proceedings.  Suppose  they  had 
given  their  bond  for  the  amount,  or  had  even  suffered  judgment  on  their 
bond,  could  they  still  set  up  the  objection  ?  It  is  said  that  they  were 
compelled  to  obey  the  former  writ,  and  that  there  cannot,  therefore,  be 
any  estoppel.  But  it  was  not  a  peremptory  mandamus :  the  return  now 
made  might  have  been  made  to  that  writ. 

The  estoppel  by  assessment  appears  independently  of  the  plea ;  the 
estoppel  by  the  return  of  the  assessment  does  not  appear  except  upon 
the  plea.  It  is  necessary,  therefore,  to  consider  the  plea.  It  is  not 
double.  It  states  a  connected  series  of  proceedings,  as  in  Bowles  t. 
J/U8ty,{€)  Such  a  plea  need  not  conclude  by  asking  judgment  of  the 
Court  whether  the  party  should  be  heard  ^^  against  his  deed"  or  ^^  against 
the  record."  All  that  is  necessary  is,  that  the  conclusion  nhould  show 
that  the  estoppel  is  relied  on :  note  (4)  to  Veale  v.  Warner, {d)  Doctrina 
Placitandi,  158.  [Parke,  B.  As  to  the  duplicity;  the  return  would 
have  been  an  estoppel  without  the  assessment.] 

The  estoppel  may  prevail,  notwithstanding  it  may  appear  from  certain 
statutes  that  any  particular  office  could  not  have  existed  immemorially; 
for  the  Court  cannot,  in  the  absence  of  proper  averments,  see  that  the 
offices  on  the  record  and  in  the  statute  are  the  same.  And  the  words 
'^immemorial  usage"  on  this  record  are  not  to  be  taken  as  meaning-more 
than  long  usage. 

As  to  the  want  of  notice  that  compensation  for  some  of  ^.he  offices  was 
abandoned,  it  is  enough  that  it  is  now  abandoned  on  the  record. 
♦^'zQi       *WiLDB,  C.  J.    It  is  unnecessary  to  answer  the  objection  made 
J  to  the  direction  of  the  former  writ.(e) 

Peacoehy  in  reply.  [Wildb,  C.  J.  We  are  all  of  opinion  that  the 
first  decision  of  the  town  council  was  a  total  disallowance  of  the  claimant's 
right,  and,  therefore,  that  the  Lords  of  the  Treasury  had  no  jurisdiction 
to  entertain  the  appeal  against  that  decision :  that  their  award  of  601  a 
year  is  wholly  immaterial.]  The  disallowance  of  the  town  council  may 
have  been  on  the  ground  that  no  profit  was  made  by  the  office.  [IVildS} 
G.  J.  We  are  against  you  on  that  point,  and  are  satisfied  that  the  Court 
of  Queen's  Bench  was  right.  We  also  think  the  plea  is  bad  for  dupli- 
city.    It  is  for  the  plaintiffs  in  error  to  support  the  return.]     AU  that 

(a)  And  lae  Pkilipton  ▼.  Earl  of  EgremaiUt  6  Q.  B.  587. 

{h)  See  p.  373.  (c)  4  Bing.  428. 

(4i)  1  Wma.  Saund.  325  a  (6th  ed.)  (e)  Antd,  p.  574. 
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the  town  council  did  was  to  assess  compensation  for  the  purpose  of 
giving  a  bond ;  and  it  is  said  that,  by  going  so  far,  thej  have  estopped 
themselves  from  denying  that  the  claimant  is  entitled  to  compensation 
in  respect  of  certain  offices.     [Maulb,  J.    You  might  have  said  in  your 
former  return,  as  you  do  say  in  this,  that  no  compensation  could  be 
claimed  for  the  offices  in  question.     The  writ  commanded  you  to  assess 
the  compensation  due  for  certain  offices,  and  you  assessed  a  certain  sum 
for  such  compensation.    Rolfe,  B.     The  assessment  of  1121,  a  year  is, 
in  effect,  your  assessment ;  for  you  did  that  which  gave  the  right  to  a 
farther  inquiry  before  the  Lords  of  the  Treasury.     Parke,  B.     You 
admitted  he  was  entitled  to  something,  and  were  too  niggard  in  your 
award.     Maule,  J.     Your  assessment  let  in  the  further  assessment  by 
the  Lords  of  the  Treasury,  just  as  the  finding  408.  costs  by  the  jury  lets 
in  the  taxation,  by  the  *  Court,  of  costs  de  incremento.]     It  has  p^con 
been  argued  for  the  claimant,  that  the  offices  in  question  were  ^ 
incidents  only :  this  writ,  therefore,  must  be  bad  in  demanding  compen- 
sation for  incidents.    [Parke,  B.    If  you  admit  that  the  corporation  are 
hound  to  pay  60L  a  year,  you  must  admit  they  are  bound  to  pay  1122. 
a  year.     Maulb,  J.    You  might  have  made  any  answer  you  pleased  to 
the  former  writ.] 

Wilde,  C.  J.  We  are  of  opinion  that  the  assessment  made  by  the 
town  council,  in  pursuance  of  the  first  writ,  binds  the  corporation  con- 
clusively to  give  a  bond  for  adequate  compensation  to  the  claimant;  and 
that  the  decision  of  the  Lords  of  the  Treasury,  upon  the  appeal  against 
that  assessment,  rides  in  upon  it  by  ascertaining  finally  what  is  the  amount 
of  adequate  compensation,  and  so  substituting  1127.  a  year,  for  601.  a  year, 
as  the  amount  for  which  the  bond  is  to  be  given.  By  compensation  is 
meant  adequate  compensation,  either  as  originally  assessed  by  the  town 
council,  or  as  the  assessment  is  amended  by  the  Lords  of  the  Treasury. 
Maule,  Cresswbll,  and  Williams,  Js.,  and  Parke,  Rolfe,  and 
Platt,  B8«,  concurred.  Judgment  affirmed.(a) 

(a)  Reported  by  H.  Davison,  Eaq. 


*[The  publication  of  the  three  following  cases  has  been  post-  r^nco;! 
poned  till  the  decision  of  Jone$  y.  Rohin^  in  the  Exchequer 
Chamber,  post,  p.  620.] 

CATHERINE  JONES  v.  BRYAN  JOHN  ROBIN.     [May  8, 1845.] 

A  claim  df  oommon  par  cause  de  vicinage  pleaded  in  respect  of  a  prirate  estate,  and  alleging 
soch  oommon  to  exist  by  custom,  is  bad.  And,  therefore,  a  right  to  such  common  is  not 
shown  by  alleging  that  the  farm  of  A.  and  the  farm  of  B.  were,  and  from  time  whereof,  &c., 
had  been,  contiguous  to  each  other,  snd  not  sepsrated  by  any  fence,  and  that  the  sheep,  from 
time  to  time  put  on  the  land  of  A.  to  feed,  "  from  time  immemorial,  have  gone,  escaped,"  dec, 
"and  have  been  used  snd  accuatomed  to  go,"  dec,  therefrom  into  the  land  of  B.,  and  to 
intermix  ibera  snd  to  feed  with  sheep  from  time  to  time  feeding  on  B.'s  land ;  and  in  like 

2f2 
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manner,  &e. ;  ■lleging  in  similar  fbrn  that  the  ahaap  pat  on  B.'a  land  bara  gsai,  &e^ 
therefrom,  and  been  used  to  go,  &c.,  upon  the  land  of  A.,  and  to  intermix,  dtc.  And  Uiii 
objection  to  a  replication  was  held  good  on  demurrer  to  the  rejoinder. 

Trespass  for  seizing,  distraining  and  impounding  plaintiff's  sheep. 

Plea  2.  As  to  seizing,  &c.,  four  of  the  sheep,  that  one  John  Robin, 
before  and  at  the  time  when,  &c,,  was  lawfully  possessed  of  a  certain  close, 
being  a  certain  plantation  within  and  part  of  a  certain  farm  of  the  said 
John  Robin,  called  Tan  j  Graig,  situate  in  the  parish  of  Nantglyn  in 
the  county  of  Denbigh ;  and,  because  the  said  sheep,  in  the  introductory 
part,  &c.,  were  wrongfully  in  the  said  close,  &c.,  eating  and  depasturings 
kc* :  justification,  that  defendant,  as  the  servant  and  by  authority  of 
John  Robin,  took  the  four  sheep  damage  feasant,  &c.     Verification. 

Plea  8.  As  to  seizing,  &c.,  other  three  of  the  sheep,  &c.,  that  one 
John  Robin,  before  and  at  the  said  time  when,  &c.,  was  lawfully  pos- 
sessed of  a  certain  other  close,  within  and  parcel  of  a  farm  of  the  said  J. 
R.,  called  Tan  y  Graig,  and  near  to  a  certain  plantation,  and  situate  in 
the  parish  of  Nantglyn  in  the  county  of  Denbigh ;  and,  because  the  said 
sheep,  &c. :  justification,  not  materially  differing  from  that  in  the  former 
plea. 

Replication.  That  the  said  farm  of  Tan  y  Graig,  in  the  pleas  men- 
*5821  ^^^^^  ^^^  whereof  the  said  close  or  ^plantation  of  the  said  J. 
Robin,  in  the  said  second  plea  mentioned,  and  the  said  close  of 
the  said  J.  R.,  in  the  said  last  plea  mentioned,  were  and  are  part  and 
parcel  as  mentioned  in  those  pleas  and  always  have  been  part  and  parcel, 
at  the  said  times,  in  those  pleas  mentioned,  when,  &c.,  lay,  and  from 
time  immemorial  hath  lain,  and  still  doth  lie,  contiguous  and  next 
adjoining  to  a  certain  other  farm  called  Nant  Heilyn,  containing  divers, 
to  wit,  100  acres  of  land  situate  and  being  in  the  parish  of  Pentre  Yoeltf 
in  the  county  of  Denbigh,  and  hath  never  been  separated  or  divided  from 
the  said  farm  called  Nant  Heilyn  by  any  inclosure,  hedge  or  fence 
whatsoever  sufScient  to  prevent  sheep  from  time  to  time  feeding  and 
depasturing  in  either  of  the  said  farms  called  Nant  Heilyn  and  Tan  y 
Graig  from  erring  or  escaping  from  the  one  of  the  said  farms  into  the 
other  of  the  said  farms ;  nor  have  the  said  closes  of  the  said  J.  R.,  or 
either  of  them,  ever  been  separated  or  divided  from  the  residue  of  the 
said  farm  called  Tan  y  Graig  by  any  inclosure,  hedge  or  fence  sufficient 
to  prevent  sheep  from  time  to  time  feeding  and  depasturing  in  or  upon 
the  said  residue  of  the  said  farm  called  Tan  y  Grug,  or  which  had 
escaped  into  the  same  from  the  said  farm  caUed  Nant  Heilyn,  from 
erring  or  escaping  into  the  said  several  closes  of  the  said  J.  R.,  or 
to  prevent  sheep  feeding  or  depasturing  in  or  upon  the  said  closes  or 
either  of  them  from  erring  or  escaping  therefrom  into  the  residue  of 
the  said  farm  called  Tan  y  Graig  and  thence  into  the  said  farm 
called  Nant  Heilyn :  and  the  plaintiff  in  fact  says  that  the  sheep  from 
time  to  time  during  all  that  time  duly  put  in  and  on  the  said  farm  called 
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Ktnt  Heilyn  to  feed  on  the  grass  there  then  growing  from  time  immraKNrkl 

*hsYe  gone,  eseaped  and  rambled,  and  hare  been  used  and  aeons-  r^ro^ 

tomed  to  go,  &c.,  therefrom  into  the  said  farm  oalled  Tan  y  Graig,  '* 

ia  whieh  the  said  sheep  were  so  taken  and  distrained,  and  into  the'  saii 

86Teral  doses  of  the  said  J.  R.,  so  being  part  and  parcel  thereof,  and  to 

intermix  there  and  to  feed  with  sheep  from  time  to  time  feeding  on  tli0 

grass  growing  in  and  on  the  said  last-mentioned  farm  and  olosee ;  and  in 

like  manner  the  sheep  from  time  to  time  during  all  that  time  duly  put 

into  and  on  the  said  farm  called  Tan  j  Graig,  in  which,  &e.,  or  into  the 

mi  closes  or  eith^  of  them,  to  feed  on  the  grass  there  then  growing, 

from  time  immemorial  hare  gone,  escaped  and  rambled,  and  have  bees 

used  and  accustomed  to  go,  escape  and  ramble,  therefrom  into  the  said 

farm  called  Nant  Heilyn,  in  the  county  aforesaid,  and  to  intermix  there 

and  to  feed  with  the  sheep  from  time  to  time  feeding  on  the  grass  grow* 

ing  in  and  on  the  said  last  mentioned  farm*    Averment,  that  Oharlea 

Wynne  Griffith  Wynne,  Esq.,  before  the  said  times  when,  Jtc.,  or  either 

of  them,  viz.  on  80th  November,  A.  D.  1841,  being  seised  in  his  demesne 

as  of  fee  of  the  said  farm  called  Nant  Heilyn,  with  the  appurtenancesi 

demised  the  same  to  plaintiff,  habendum  to  plaintiff,  Jtc. ;  demise  for  a 

year  thenee  next,  and  so  from  year  to  year,  &c. ;  by  virtue  of  which 

demise,  &c. ;  entry  by  plaintiff  and  possession  from  thence  hitherto ; 

and  that  plaintiff,  being  so  possessed,  afterwards,  and  before  either  of 

the  times  when,  &c.,  to  wit,  on,  &c.,  put  her  sheep,  in  the  declarati«>n 

mentioned,  into  and  upon  Nant  Heilyn  to  depasture  the  grass  there 

then  growing,  as  it  was  lawful,  Ac,  for  the  cause  aforesaid ;  and  the 

said  sheep  remained  there  depasturing,  &c.,  until  the  escape  thereof 

hereinafter  mentioned:   *  A  Vermont,  that,  the  said  sheep  so  being  p^^^^ 

put  in  and  upon  the  said  farm  called  Nant  Heilyn  for  the  pur-  ^ 

pose  aforesaid,  and  the  said  farm  called  Tan  y  Graig  so  being  and  lying 

contiguous  thereto,  and  not  separated,  &c.,  therefrom  by  any  inclosurOi 

&c.,  sufficient  to  prevent  sheep  depasturing  in  plaintiff's  said  farm  from 

escaping  therefrom  into  the  said  farm  called  Tan  y  Graig,  the  said  sheep 

of  plaintiff  afterwards,  and  just  before  the  times  when,  &c.,  vis.  on,  &c., 

of  their  own  accord  and  without  the  knowledge  or  consent  of  plaintiff, 

went,  escaped,  &c.,  from  and  out  of  the  said  farm  of  the  plaintiff  called 

Kant  Heilyn  into  the  said  farm  called  Tan  y  Graig,  in  which,  &c.,  and 

into  the  said  closes  of  J.  R.  in  the  second  and  last  pleas  mentioned,  so 

being  part  and  parcel  of  the  last  mentioned  farm,  the  said  several  closes, 

and  each  of  them,  not  being  then  separated  or  divided  from  the  residue 

of  the  said  farm  called  Tan  y  Graig  by  an  inclosure,  &c.,  sufficient  to 

prevent  sheep  depasturing  in  or  upon  the  said  residue  of  the  said  farm 

from  erring  or  escaping  therefrom  into  the  said  closes  or  either  of  them, 

and  intermixed  and  fed  with  the  sheep  there  then  feeding  on  the  grass 

there  then  growing,  and  remained  and  continued  in  the  said  closes  being 

part  and  parcel  of  the  said  farm  called  Tan  y  Graig,  in  which,  &c.,  on 
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the  occasion  aforesaid,  withoat  the  knowledge  of  plaintiff,  depastoriDg 
the  grass  there,  until  defendant,  before  plaintiff  had  or  could  have  any 
notice  that  the  said  sheep  were  in  the  said  closes  of  J.  R.,  in  which,  &c, 
to  wit,  at  the  said  time  when,  &c.,  of  his  own  wrong  seized,  took  and 
distrained,  &c.,  and  unjustly  impounded,  &c.,  in  manner,  &c.  Verifi- 
cation. 

Rejoinder.  That,  although  true  it  is  that  the  said  C.  W.  G.  Wynne 
was  seised  of  and  in  the  said  farm  called  Nant  Heilyn  with  the  apporte- 
^^  .  nances  in  his  demesne  as  *of  fee,  and  demised,  &c.,  to  plaintiff 
•J  in  manner  and  form  as  in  the  replication  to  the  second  and  last 
pleas  alleged,  yet  the  said  other  matters  in  the  said  replication  respect- 
ively alleged  are  not  true  in  substance  or  in  fact.  Conclusion  to  the 
country. 

Demurrer,  assigning  for  causes  that  the  rejoinder  is  multifarious; 
that  it  puts  in  issue  immaterial  allegations ;  that  the  custom,  prescrip- 
tion or  usage  set  up  in  the  replication  ought  to  have  been  traversed  spe- 
cifically in  terms  following  the  language  in  which  the  same  is  pleaded, 
or  by  a  formal  traverse  in  the  ancient  and  approved  language  of  plead- 
ing ;  that  the  rejoinder  is  novel  and  of  doubtful  effect ;  that  it  amoonts 
to  De  injuri&  absque  residue  causae,  and  should  have  been  so  pleaded; 
and  that  it  is  improper,  because  the  plaintiff  claims  an  interest  under 
the  usage,  custom  or  prescription  set  forth  in  the  replication. 

Joinder  in  demurrer. 

The  case  was  argued  in  Trinity  term,  1844,(a)  by  JE.  V.  William 
for  the  plaintiff,  and  Kelly  for  the  defendant.  KeUtf  abandoned  the 
rejoinder ;  {b)  but  contended  that  the  replication  was  bad. 

The  judgment  in  this  Court,  and  the  arguments  and  judgments  in  the 
Exchequer  Chamber,  post,  p.  620,  render  it  unnecessary  to  report  the 
arguments  in  this  stage  of  the  case.(c)  Cur.  adv.  wUt 

^^  *Lord  Dbnman,  C.  J.,  in  Easter  term  (May  8d,  1845),  deli- 

•J  vered  the  judgment  of  the  Court. 

This  case  arises  on  demurrer  to  the  rejoinder ;  but,  on  the  argument, 
the  rejoinder  was  abandoned ;  and  the  question  is  as  to  the  validity  of 
the  replication. 

It  alleges  that  the  farm  of  the  plaintiff  and  that  of  the  defendant 
have  immemorially  adjoined  each  other,  not  separated  by  any  fence 
sufScient  to  turn  sheep.  It  then  states  that  the  sheep,  from  time  to 
time  during  all  that  time  duly  put  in  and  on  the  said  farm  called  Nant 

(a)  May  Slat.  Before  Lord  Dsnmak,  C.  J.,  Pattssoit  and  Williams,  Ja.  CoLCiiDflSf  Ii 
had  left  the  ooort. 

(6)  E.  V.  Williams,  ss  to  the  rejoinder,  referred  to  Stephen  on  Pleading,  p.  460  (5thed.)i 
:h.  2,  sect.  6,  rule  ii.,  and  MiUhell  v.  Cragg,  10  M.  &  W.  367. 

(c)  I'he  following  authorities  not  mentioned  in  the  Exchequer  Chamber  or  in  the  jodgmcBt 
in  this  Court,  were  referred  to  on  the  present  argument.  AnonywmuM  Cattt  3  Dyer,  316  b,  pi 
(4) ;  Yearb.  Pasch.  8  E.  4,  fol.  5  A,  pL  14 ;  4  Vin.  Abr.  588,  tit.  Ca^mnoit  (K).  pi.  9 ;  A«to«* 
FUc  ta  Latine  Rediviva,  507,  citing  Rot.  452,  10  H.  8;  Winches  Entries,  1085,  1086;  Cos. 
IKg.  Fleader  (3  M,  29). 
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Heflyn  (plftintiff 's)  to  feed  on  the  grass  there  then  growing,  from  time 
immemorial  have  gone,  escaped  and  rambled,  and  have  been  used  and 
accustomed  to  go,  escape  and  ramble,  therefrom  into  the  said  farm 
called  Tan  j  Graig  (defendant's),  in  which  the  said  sheep  were  so  taken 
and  distrained,  and  into  the  said  several  closes  of  the  said  John  Robin,  so 
being  part  and  parcel  thereof,  and  to  intermix  there  and  to  feed  with 
Bheep  from  time  to  time  feeding  on  the  grass  growing  in  and  on  the  said 
last  mentioned  farm  and  closes :  and  in  like  manner,  &c.  (stating  the 
mntnality  as  to  the  other  farm). 

This  is  the  ordinary  form  in  which  common  of  vicinage  is  pleaded,  if 
you  substitute  the  word  ^^  waste"  for  ^'farm."  And,  whether  common 
of  vicinage  be  a  right  or  a  mere  excuse  for  a  trespass,  the  form  of 
pleading  it  is  the  same.  The  question,  therefore,  seems  to  be,  whether 
the  law  on  this  subject,  applicable  to  adjoining  wastes  lying  undivided, 
be  applicable  also  to  ^adjoining  lands  held  in  severalty  and  lying  p^.^,^ 
undivided.  It  is  urged  that  in  either  case  the  common  may  be  ^ 
pat  an  end  to  by  inclosure  at  the  wUI  of  either  party ;  and  that  in  its 
nature  it  may  as  well  exist  between  private  owners  as  between  lords  of 
manors. 

No  doubt,  it  may  be  put  an  end  to  by  inclosure,  as  appears  from  Tyr- 
ringham'9  Case^  4  Rep.  86  6,  88  6,  89  a,  and  Corbet's  Casey  7  Rep.  5  a, 
and  other  authorities ;  in  all  of  which  it  is  treated  rather  as  an  excuse 
for  a  trespass  than  as  a  right ;  which  indeed  would  almost  follow  from 
the  power  to  put  an  end  to  it,  and  from  the  circumstance  that  he  who 
has  such  common  of  vicinage  cannot,  according  to  the  better  opinion,  put 
his  cattle  at  once  on  the  neighbouriDg  waste,  but  only  on  the  waste 
which  lies  in  the  manor  where  his  own  lands  are.  Common  of  shack, 
as  stated  in  Corbet's  Case,  is  nothing  like  what  is  pleaded  here :  for  that 
is  where  various  arable  lands  lie  interspersed;  here  the  farms  are  merely 
adjoining,  not  interspersed  at  all.  If  the  right  or  excuse  here  pleaded 
can  be  supported,  it  must  be  by  analogy  to  what  is  called  common  pur 
cause  de  vicinage.  Now  it  must  be  observed  that  it  is  not  pleaded  as  a 
prescription,  but  as  a  custom.  No  doubt,  it  was  competent  to  the  owners 
of  the  respective  farms  to  create  such  an  usage  by  grant ;  and  possibly 
it  might  be  supported  as  a  prescription.  A  Case  in  Bro.  Abr.,  Prescript 
tioUy  pi.  71,  was  referred  to,  where  it  is  said  that  a  man  may  prescribe 
that,  if  his  beasts  escape  into  the  land  of  B.,  B.  cannot  distrain  them  or 
have  an  action.  The  reason  is  queried ;  and  well  it  may  be :  but,  at 
all  events,  it  is  said  he  ms^j  prescribe.  We  *believe  that  this  is  Y±cu 
the  first  time  that  any  supposed  right  between  two  individuals  L  ^  ^ 
has  been  pleaded  as  matter  of  custom.  Where  the  wastes  of  adjacent 
manors  lie  open  together,  the  lords  in  respect  of  their  ownership  of  the 
soil  of  the  wastes,  the  copyholders  in  respect  of  their  customary  rights, 
and  the  freeholders  in  respect  of  their  prescriptive  rights,  over  the 
wastes,  have  some  common  interest  as  to  the  stocking  of  those  wastes ; 
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snd  it  may  well  be  tlut  a  general  cnstom  and  usage  for  the  conveiueDet 
of  all  parties  may  have  existed  from  time  immemorial  as  to  straymg  of 
cattle,  which  custom  and  usage  would  not  have  had  its  origin  in  anj 
actual  contracts,  it  not  being  at  all  probable  that  many  persons  with 
such  different  interests  should  have  entered  into  actual  contracts  on  the 
subject,  but  in  a  tacit  acquiescence  of  all  for  their  mutual  benefit  No 
such  reasons  apply  in  the  case  of  two  farms  held  in  severalty  as  here: 
and,  in  the  absence  of  any  precedent  for  such  a  custom,  we  are  of  opi- 
nion  that  it  is  not  valid :  and  then  the  defendant  is  entitled  to  the  judg- 
ment of  the  Court.  Judgment  for  def(»idant.(a) 

<«)  Judgment  afiirnied  on  error  in  the  Exchequer  Chamber,  J&mm  ▼.  SMm,  poet,  p.  S90. 
8ee  tlao  the  next  two  ceaee. 


,,«Q-,  *PRICHARD  V.  LLEWELLYN  POWELL,  HOWELL 
J      POWELL,  LEWIS,  and  DAVIES.(a)    [Jfay  8, 1845.] 

To  avowry  for  dama^  feaaant  on  a  common,  D.,  comOBon  par  cauae  de  Ticinage  is  well 

pleaded  in  bar  by  alleging  immemorial  common  par  cauae  de  vicinage  between  commoiu  P. 

and  D.,  for  cattle  duly  put  on  eaid  commona,  and  that  plaintiff  haa,  for  thirty  (or  aiity)  j9tti 

had  right  of  common  on  P. 
Reputation  may  be  given  in  evidence  in  aupport  of  the  immemorial  right  of  common  pur 

cause  de  vicinage  ao  pleaded. 

Bbpleyin,  for  taking,  at  the  parish  of  Ystradgunlais,  in  the  oountj 
of  Brecknock,  in  a  common  there,  called  Black  Mountain,  the  cattle, 
ftc.,  of  plaintiff,  to  wit,  forty  sheep,  &c. 

Avowry  by  Llewellyn  Powell,  and  cognisance  by  the  other  defendantf 
as  his  bailiffs  and  servants :  That,  before  and  at  the  time  when,  &c.,  L 
Powell  was  and  still  is  the  lawful  possessor  and  occupier  of  a  certain 
messuage,  closes  and  land,  with  the  appurtenances,  situate,  &c.,  in  thi 
aaid  county,  to  wit,  in  the  parish  of  Tstradgunlais,  in  the  county  afoi^ 
said,  to  wit,  a  certain  farm  there  called  Glynllechissa;  and  Uiat  the 
occupiers  for  the  time  being  of  the  said  messuage,  closes  and  land  now 
have,  and  for  and  during  the  full  period  of  thirty  years  next  before  the 
commencement  of  this  suit  have  of  right  had,  and  enjoyed  without  inter- 
ruption, and  still  of  right  ought,  &c.,  common  of  pasture  in,  upon  sad 
throughout  t|ie  said  place  in  which,  &c.,  called  Black  Mountain,  for  all 
lia  and  their  commonable  cattle  levant  and  couchant  in  and  upon  the 
said  closes  and  land  so  in  the  possession  of  defendant  L.  P.  as  aforesaid, 
every  year,  at  all  times  of  the  year,  as  to  the  said  last  mentioned  closei 
and  land  belonging  and  appertaining.  That,  because  the  said  cattle, 
&c.,  in  the  declaration  mentioned,  at  the  said  time  when,  &c.,  were 
*fi901  *^^  ^^^  ii^pon  the  said  place  in  which,  &c.,  depasturing,  &c.,  and 
doing  damage  there,  so  that  defendant  L.  P.  could  not  have  or 
enjoy  his  said  common  of  pasture  there  in  so  ample  a  manner,  &e. : 
avowry  and  cognisance  of  the  taking  as  for  and  in  the  name  of  a  distreai 
for  the  damage. 

(a)  See  the  preceding  and  the  next  two  caaea. 
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There  was  a  sooond  ayowry  and  cognisance,  laying  the  right  in  the 
oceapiers,  for  sixty  years ;  and  a  third  prescribing  for  the  same  right  b$ 
immemorial* 

The  plaintiff  pleaded  in  bar : 

First,  a  plea  to  all  three  arowries  and  cognisances ;  and,  secondly, 
thirdly  and  fonrthly,  pleas  to  the  first,  second  and  third  cognisances 
respectively.  These  four  pleas  led  to  issues  in  fact,  not  material  to  the 
points  decided  in  banc. 

Fifthly,  to  all  the  three  avowries  and  ci^gnisanoes :  That  the  said 
place  in  which,  &c.,  in  the  declaration  mentioned  in  the  parish  of  Tstrad- 
gonlais,  in  the  county,  &c.,  that  is  to  say  the  said  common  called  the 
Black  Mountain,  in  which,  &c.,  at  the  said  time  when,  &c.,  lay,  and  from 
time  immemorial  had  lain,  and  still  does  lie,  contiguous  and  near  adjoin- 
ing to  a  certain  other  common  in  the  parish  of  Llanddausaint  in  the 
county  of  Carmarthen,  that  is  to  say  a  certain  common  known  also  by 
the  name  of  the  Black  Mountain,  containing  divers,  to  wit,  1000  acres, 
and  had  never  been  divided  or  separated  from  the  last  mentioned  com*- 
mon  in  the  parish  of  L.,  that  is  to  say  from  the  said  common 
called  Black  Mountain  in  the  county  of  0.,  by  any  inclosure,  hedge 
or  fence  whatsoever  sufficient  to  prevent  cattle  from  time  to  time 
feeding  and  depasturing  on  the  said  common  in  the  said  parish  of  L., 
that  is  to  say  the  common  called  Black  Mountain,  from  erring  and 
*e8caping  therefrom  into  the  said  common  in  the  said  parish  of  r^tcoi 
Y.,  that  is  to  say  the  said  common  called  Black  Mountain,  in  ^ 
vhich,  kc»y  and  that  the  said  cattle  from  time  to  time  during  all  that 
time  duly  put  on  the  said  common  in  the  said  parish  of  L.,  that  is  to  say 
the  said  common  called  Black  Mountain,  to  feed  on  the  grass  there  then 
growing,  and  to  use  the  said  common  of  pasture  in  and  upon  and  throughout 
the  said  last  mentioned  common,  from  time  immemorial  had  gone,  escaped 
and  rambled,  and  had  been  used  and  accustomed  to  go,  &c.,  therefrom 
into  the  said  common  in  the  said  parish  of  Y.,  to  wit,  the  said  common 
called  Black  Mountain  in  which,  &c.,  and  to  intermix  there  and  feed  with 
cattle  from  time  to  time  feeding  on  the  grass  growing  in  the  said  last 
mentioned  common :  and  in  like  manner  the  cattle  from  time  to  time 
daring  all  that  time  duly  put  into  the  said  common  in  the  said  parish  of 
Y.,  to  wit,  the  common  called  Black  Mountain  in  which,  &c.,  to  feed  on 
the  grass  there  then  growing,  and  to  use  the  said  common  of  pasture  in, 
upon  and  throughout  the  said  common  in  the  said  parish  of  Y.,  to  wit, 
the  common  called  the  Black  Mountain,  from  time  immemorial  had  gone, 
escaped  and  rambled,  and  had  been  used  and  accustomed  to  go,  &c., 
therefrom  into  the  said  common  in  the  said  parish  of  L.,  to  wit,  the 
common  called  the  Black  Mountain,  and  to  intermix  there  and  feed  with 
eattle  from  time  to  time  feeding  on  the  grass  growing  on  the  said  last 
mentioned  common.  That  plaintiff,  before  and  at  the  said  time  when, 
&G«,  was  and  still  is  the  occupier  of  a  certain  messuage,  and  of  divers,  to 
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wit,  100,  acres  of  land,  with  the  appurtenances,  situate  and  bemg  in  tlie 
*5921  P^^^^^  ^^  '^^*  ftfoi'^&id ;  and  that  plaintiff,  and  all  others  the 
^  occupiers  for  the  time  being  of  the  said  last  mentioned  messuage 
and  land  now  of  the  plaintiff  with  the  appurtenances,  for  the  full  period 
of  thirty  years  next  before  the  commencement  of  this  smt  and  the  said 
time  when,  &;c.,  without  interruption  and  of  right  had  had,  and  heen 
used  and  accustomed  to  have,  and  plaintiff  still  without  interruption  and 
of  right  ought  to  have,  for  himself  and  themselves,  his  and  their  tenants 
and  farmers,  occupiers  of  the  said  messuage  and  land  with  the  appur- 
tenances, common  of  pasture  in,  upon  and  throughout  the  said  common 
in  the  said  parish  of  L.,  to  wit,  the  said  common  there  called  Black 
Mountain,  for  all  his  sheep  levant  and  couchant  in  and  upon  the  said  land 
of  the  plaintiff  with  the  appurtenances,  every  year  and  at  all  times  of 
the  year,  as  to  the  said  messuage  and  land  with  the  appurtenances 
belonging  and  appertaining.  That  plaintiff,  being  such  occupier  as 
aforesaid,  just  before  the  said  time  when,  &c.,  to  wit,  on,  &c.,  did  put 
and  cause  to  be  put  the  said  cattle,  &;c.,  in  the  declaration  mentioned  in 
and  upon  the  said  common  in  the  said  parish  of  L.,  to  wit,  the  said 
common  called  Black  Mountain,  being  plaintiffs'  commonable  sheep 
levant  and  couchant  in  and  upon  the  said  land  of  the  plaintiff,  to  use  the 
said  common  of  pasture  of  the  plaintiff,  and  to  feed  on  the  grass  there 
growing :  and  that,  the  said  cattle,  &c.,  of  plaintiff  so  being  put  and 
being  in  the  said  common  in  the  said  parish  of  L.,  that  is  to  say,  &c., 
for  the  purpose  aforesaid,  and  the  said  common  in  the  said  parish  of  Y., 
to  wit,  the  said  common  called  Black  Mountain  in  which,  &c.,  so  being 
and  lying  contiguous  thereto,  and  not  separated  or  divided  therefrom  bj 
^sf^QQ-i  ^^7  ^indosure,  hedge  or  fence  whatsoever,  the  said  cattle,  &c., 
of  plaintiff  afterwards,  and  just  before  the  said  time  when,  &c., 
to  wit,  on,  &c.,  of  their  own  accord,  and  without  the  knowledge  and  con- 
sent of  plaintiff,  went,  escaped  and  rambled  from  and  out  of  the  said 
common  in  the  said  parish  of  L.,  that  is  to  say  the  said  common  called 
Black  Mountain,  into  the  said  common  in  the  said  parish  of  Y.,  to  wit, 
the  said  common  there  called  Black  Mountain  in  which,  &c.,  and  inter- 
mixed and  fed  with  the  cattle  then  there  feeding  on  the  grass,  and 
remained  and  continued  in  the  said  common  in  the  parish  of  Y.,  to  wit, 
&c.,  in  which,  &c.,  on  the  occasion  aforesaid,  without  the  knowledge  of 
the  plaintiff;  and  then  necessarily  and  unavoidably  a  little  trod  down  and 
depastured,  &;c.,  and  necessarily,  &c.,  did  damage,  &c.,  as  in  the  avow- 
ries and  cognisances  mentioned.     Verification. 

Sixthly,  to  all  the  three  avowries  and  cognisances,  a  plea  in  bar, 
averring  an  enjoyment  of  pasture  in  Llanddausaint  for  sixty  yefars;  and 
in  other  respects  corresponding  with  the  fifth  plea. 

Replication,  by  defendant  Llewellyn  Powell,  to  the  fifth  and  sixth 
pleas :  That,  after  the  said  cattle  in  the  declaration  mentioned  had  been 
00  put  in  and  upon  the  said  common  in  the  parish  of  Llanddausaint,  and 
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before  the  time  when,  ke.y  the  same  cattle,  Ac,  and  each  and  every  of 
them,  had  entered  into  and  upon  the  Baid  common  in  which,  &c.,  with 
the  consent  and  knowledge  of  plaintiff;  and  that  the  same  cattle,  kc.^ 
and  each  and  every  of  them,  so  remained  and  continued  in  and  upon  the 
said  place  in  which,  &c.,  so  doing  damage  there  as  aforesaid,  with  such 
knowledge  and  consent  as  aforesaid,  from  the  time  of  such  entry  con- 
tinually until  the  same  time  when,  &c. ;  without  this,  that  the  said  cattle, 
*kc.,  of  their  own  accord,  and  without  the  knowledge  and  con-  p^^-Qj^ 
sent  of  plaintiff,  went  and  escaped  and  rambled  from  and  out  of  *- 
the  said  common  in  the  said  parish  of  Llanddausaint  into  the  said  com- 
mon in  which,  &c.,  and  remained  and  continued  there  without  the 
knowledge  of  the  plaintiff,  in  manner  and  form,  &c. :  conclusion  to  the 
country.    Issue  thereon. 

Replication,  by  defendant  Lewis,  to  the  fifth  and  sixth  pleas :  That 
the  cattle  from  time  to  time  duly  put  on  the  said  common  in  the  parish 
of  Llanddausaint,  to  feed  on  the  grass  there  growing,  and  to  use  the  said 
common  of  pasture  therein,  from  time  immemorial  had  not  gone,  escaped 
or  rambled,  nor  had  they  been  used  or  accustomed  to  go,  escape  or 
ramble,  therefrom  into  the  said  common  in  which,  &c.,  and  to  intermix 
there  and  feed  with  the  cattle  from  time  to  time  feeding  on  the  grass 
growing  in  the  last  mentioned  common,  in  manner  and  form,  kc. :  con- 
clusion to  the  country.    Issue  thereon. 

Replication,  by  defendant  Howell  Powell.  To  the  fifth  plea :  a  tra- 
verse of  plaintiff's  enjoyment  of  common  in  Llanddausaint  for  thirty 
years.  Issue  thereon.  To  the  sixth  plea:  a  traverse  of  plaintiff's 
enjoyment  of  common  in  Llanddausaint  for  sixty  years.  Issue  thereon. 
Replication,  by  defendant  Davies,  to  the  fifth  and  sixth  pleas.  That, 
after  the  said  cattle,  &c.,  had  so  gone,  escaped  and  rambled  into  the  said 
common  in  which,  &c.,  as  in  the  pleas  respectively  mentioned,  plaintiff 
had  knowledge  and  notice  thereof;  and  that  more  than  a  reasonable 
time  bad  elapsed  after  plaintiff  had  such  knowledge  and  notice  as  last 
aforesaid,  and  before  the  said  time  when,  &c.,  for  his,  plaintiff's, 
^removing  the  said  cattle,  &c.,  and  each  and  every  of  them,  from  rmf-Qf' 
and  out  of  the  said  common  in  which,  &c. ;  without  this  that  the  ^ 
said  cattle,  &c.,  or  any  or  either  of  them,  at  the  said  time  when,  &c., 
were  remaining  or  continuing  in  or  upon  the  said  common  in  which,  &c., 
without  the  knowledge  of  plaintiff,  in  manner  and  form,  &c. :  conclusion 
to  the  country.     Issue  thereon. 

On  the  trial,  before  Maule,  J.,  at  the  Brecknockshire  Spring  Assizes, 
1843,  the  plaintiff,  to  prove  the  common  pur  cause  de  vicinage,  offered 
evidence  of  reputation,  which  was  objected  to,  but  admitted.  A  verdict 
was  found  for  the  plaintiff  on  the  issues  upon  the  fifth  and  sixth  pleas, 
and  for  the  defendants  on  the  other  issues. 
In  Easter  term,  1843,  Chilton^  on  behalf  of  the  defendants,  obtained 
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i^nde  nisi  for  a  new  trial  on  the  gr<nuid  of  xni8direction,(a)  and  of  ike 
feception  of  improper  evidence,  and  of  the  verdict  being  against  the 
weight  of  evidence ;  and  afeo  for  judgment  non  obstante  veredicto,  or  for 
arrest  of  judgment,  on  the  issues  upon  the  fifth  and  siJtth  pleas. 

In  Michaelmas  term,  1848,(6) 

Uvans  and  Peacock  showed  cause.  First,  as  to  the  evidence.  It  waa 
held  in  Weeks  v.  Sparkey  1  M.  &  8.  679,  that  evidence  of  reputation 
might  be  given  to  prove  a  prescriptive  right  in  the  plaintiff  to  use  for 
tillage  with  com,  during  part  of  the  year,  a  place  where  defendant 

♦^Qf^l  ^^^^^"^^9  ^^  ^^  record,  a  right  of  common  for  cattle  ^levant  and 
-'  couchant,  which  last  right  appeared  also  to  be  claimed  by  many 
others :  the  plaintiff  having  first  shown  an  enjoyment  in  fact.(r)  It  is 
said  that  the  now  plaintiff  is  claiming  a  private  right,  and  that  reputatioa 
18  admissible  only  in  respect  of  public  rights :  but  the  principle  on  which 
the  evidence  was  admitted  in  Weeks  v.  Sparke  applies  here;  namely 
that  the  right,  though  in  some  sense  private,  is  public  as  respects  the 
number  of  persons  who  are  affected  by  it,  and  the  notoriety  which  may 
thence  be  presumed.  That  case  appears  to  overrule  the  opinion  of  the 
majority  of  the  judges  in  Morewood  v.  Wood.{d)  But,  further,  the  eri- 
dence  was  given  here  in  support  of  a  right  perfectly  public,  the  common 
pur  cause  de  vicinage  between  the  two  commons :  the  plaintiff's  privatt 
right,  as  commoner,  was  a  step  in  his  proof  altogether  distinct,  and  did 
not,  in  itself,  require  the  evidence  in  question,  which  was  adduced  only 
in  support  of  the  other  step  in  the  proof.  The  case  much  resembles  that 
of  a  modus.  R^utation  cannot  be  given  in  evidence  in  support  of  a 
farm  modjis  ;  but  a  district  modus  may  be  proved  by  reputation ;  RtM 
V.  Wright  ;{e)  and  then  the  particular  farm  may  be  shown,  by  indepen- 
dent evidence,  to  be  within  the  district.  It  was  suggested,  when  thk 
rule  was  obtained,  that  formerly  a  commoner  could  not  have  given  eri- 
dence  in  support  of  this  right  of  common.  The  only  objection,  however, 
^  would  have  been  from  interest;  *and  that  shows  the  publicity  of 

•J  the  right,  and  is  a  circumstance  in  favour  of  admitting  the  en- 
dence  of  reputation. 

As  to  the  motion,  on  the  fifth  and  sixth  pleas  in  bar ;  for  judgment 
non  obstante  veredicto(^)  or  arrest  of  judgment :  the  pleas  set  ont  the 
right  as  in  Heath  v.  HUioU,  4  New  Ca.  888.  But  it  is  urged  that, 
though  the  common  pur  cause  de  vicinage  be  rightly  described,  being  laid 
as  immemorial  {Ti/rringham'$  Casey  4  Rep.  36  6,  88  a),  yet  the  pleas 

(a)  This  point  was  abandoned  by  the  counsel  for  the  defendants,  on  the  argument  in  banc. 
•ad  does  not  require  further  mention. 

(ft)  December  8ih.  Before  Lord  DsiriiAir,  C.  J.,  Pattesow ,  Wiluaxs  and  CoLimiMt,  Ji 
CoLBKiDOB,  J.,  left  the  Court  during  the  argument. 

(e)  See  Create  v.  Barreit,  1  Cro.  M.  &  R.  919.  S.  C.  5  Tyr.  458 ;  and  Segma  ▼.  jUdf  E  * 
M.  Sutton,  8  A.  &  E.  516,  523,  note  (c). 

(<0  Note  (a)  to  Doe,  Leteee  of  DidOmry,  v.  Thomat,  14  East,  327. 

(c)  Before  Lord  Ltkd burst,  in  the  Court  of  Eichequer  in  Equity,  11th  July,  183S;  1  PbiL 
Cv.  240.  (9th  ed.) 

(g)  See  post,  p.  602,  note  (ft). 
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fail  because  they  do  not  give  the  plaintiff  an  iinmemorial  right,  but  righta 
of  thirty  and  sixty  years  only.     That,  however,  is  unimportant.     The 
immemorial  right  is  necessary  only  so  far  as  regards  the  two  commons : 
bat,  that  being  shown,  the  right  of  an  individual  to  partake  in  the  gene- 
ral right  need  not  be  immemorial.    The  common  pur  cause  de  vicinage 
maj  be  presumed  to  originate  in  the  agreement  between  the  lords  of  the 
adjacent  wastes :  such  agreement  would  extend  to  all  cattle  lawfully  in 
either  common  by  whatever  right.     The  common  pur  cause  de  vicinage  is 
an  excuse  for  trespass  by  any  one  entitled  to  put  sheep  on  either  com- 
mon.   It  arises  from  neither  party  being  bound  to  put  up  a  fence :  and, 
even  where  there  is  such  a  liability  in  either,  it  will  not  revive  if  it  has 
once  ceased  to  exist ;  Botfle  v.  Tamlyn^  6  B.  &  C.  829 ;  where  Batlbt, 
J.,  treated  the  liability  as  an  easement  to  the  adjoining  land.(a)    It  is 
tme  that  no  more  sheep  may  be  put  on  either  common  than  it  will  sup- 
port; Corbet* $  duty  7  Rep.  b  a;  which  answers  the  suggestion,  made  in 
moving  for  this  rule,  that  the  right  as  claimed  would  give  *a  power  r^KM 
to  either  comnKmer  to  the  extent  of  any  number  of  cattle.   Nor  is 
there  any  inconsistency  even  in  assuming  that  the  plaintiff  had  an  imme- 
morial right  of  common  on  Llanddausaint.    Stat.  2  &  8  W.  4,  c.  71,  per- 
mits a  more  limited  right  to  be  pleaded  and  proved,  where  formerly  an 
immemorial  right  must  have  been  shown :  but  such  a  right,  when  estab- 
lished, does  not  exclude  the  supposition  of  an  immemorial  right.     Wake^ 
feMi  CasSj  Owen,  4,  cited  when  the  rule  was  obtained,  shows  only  that 
common  from  time  immemorial  cannot  exist  in  respect  of  a  house  recently 
bnilt.    No  such  right  is  here  claimed :  the  common  pur  cause  de  vicinage 
is  immemorial  for  all  commoners :  all  that  can  be  called  recent  is  the 
plaintiff's  becoming  a  commoner,  which  is  like  the  recent  purchase  of  an 
immemorial  tenement. 
(They  then  argued  as  to  the  weight  of  evidence.(a)) 
Chilton  and  £.  V.  WilliamSyCOTitri,.  The  right  in  question  was  private, 
and  therefore  could  not  be  supported  by  evidence  of  reputation.   Maulb, 
J.,  received  the  evidence  on  the  authority  of  Weeki  v.  Sparke^  1  M.  &  S. 
C79,  but  expressed  doubt.    And  it  may  be  questioned  whether  that  case 
was  decided  with  sufficient  consideration.     The  judgments  of  the  Court 
appear  to  have  proceeded  on  the  ground  that,  although  the  right  of  tillage 
upon  the  common,  there  claimed,  was  not  in  itself  a  public  right,  yet  in- 
asmuch as  it  modified  a  prescriptive  right  of  common  enjoyed  by  a  number 
of  persons,  it  came  within  the  rule  of  proof  applicable  to  ^public  p^.Q^ 
rights.    If  the  decision  is  correct,  a  prescriptive  right  of  common  ■- 
claimed  by  several  persons  must  be  deemed  a  public  right  of  which  repu* 
tation  would  be  evidence :  but,  if  so,  a  verdict  obtained  by  one  such 
commoner  would  be  evidence  in  an  action  by  another ;  and  a  further 

(a)  Pp.  338,  9. 

(t)  Gullett  ▼.  Lopes,  13  East,  348,  wm  referred  to,  m  to  the  tepantion  which  ia  sufficient  to 
pat  an  end  to  commoD  pur  cauee  de  vicinage. 
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consequence  would  be  that,  before  stat.  6  &  7  Vict.  c.  85,  one  claimant 
of  common  appendant  would  have  been  incompetent,  by  reason  of  inte- 
rest, to  give  evidence  for  another  party  claiming  common  appendant  in 
the  same  place ;  which  is  directly  contrary  to  the  law  laid  down  in 
Sarvey  v.  CoUisony  1  Selw.  N.  P.  426, 10th  ed.(a)  That  objection  does 
not  appear  to  have  been  noticed  in  Weeks  v.  Sparke,  1  M.  &  S.  679. 
The  Court  there  seem  to  have  considered  ^^  general*'  as  synonymous  with 
^public."  Le  Blakc,  J.,  said  *^a  right  of  common  is  to  a  certain 
degree  a  public  right"  But  the  prescription  there  claimed  was  only  a 
right  of  each  individual  to  pasture  in  common  with  the  lord.  [Pattbson, 
J.  The  right  to  abridge  the  enjoyment  of  common  concerned  all  the 
commoners.]  The  question  at  issue  regarded  only  the  private  interest 
of  each.  If  the  multitude  of  persons  individually  interested  will  make  a 
claim  public,  at  what  number  will  multitude  commence  ?  The  distinction 
acted  upon  in  Rez  v.  AntrdbtiSy  2  A.  &  E.  788,  794,  between  private 
and  public  interests,  must  apply  here.  Batley,  J.,  says,  in  Weeki  v. 
Sparke,  that  ^^  reputation  seems  to  be  admissible"  ^'in  cases  of  pre- 
scription, which  must  have  originated  beyond  the  time  of  legal  memory, 
and  of  which  it  is  impossible  to  establish  the  claim  by  evidence  of  the 
*Anon  P^^^"  That  remark  cannot  apply  to  a  privilege  ^claimed  only 
-^  in  respect  of  a  sixty  and  a  thirty  years'  enjoyment. 
Nor,  secondly,  is  the  privilege  itself  claimable  on  the  ground  of  a 
sixty  or  thirty  years'  enjoyment  of  the  common  from  which  the  escape  is 
made.  It  results  from  the  authorities,  so  far  as  they  afford  any  guidance, 
that  common  pur  cause  de  vicinage  must  have  existed  from  time  imme- 
morial, and  must  be  claimed  by  an  immemorial  commoner.  Common 
appendant,  of  which  common  pur  cause  de  vicinage  appears  to  be  an 
incident,  must  have  been  granted  at  least  before  the  'statute  of  Qnia 
Emptores  (1  stat.  18  Ed.  1) ;  it  may  now  be  claimed  in  pleading  by 
virtue  of  enjoyment  for  sixty  or  thirty  years ;  and  the  adverse  party  is 
not  permitted  to  contest  it  on  the  ground  that  it  had  a  modem  origin 
anterior  to  one  of  those  periods :  but  it  would  be  hard  if,  on  that  account, 
such  enjoyment  of  common  could  be  made  the  foundation  of  another 
privilege  which  by  its  nature  should  be  immemorial.  [Patteson,  J.  The 
claim  pur  cause  de  vicinage  depends  only  on  the  cattle  being  lawfully  in 
the  place  they  escape  from :  it  is  immaterial  to  you  whether  they  were 
there  by  immemorial  right  or  not.  Williams,  J.  Stat.  2  &  3  W.  4, 
c.  71,  s.  1,  affects  the  evidence  of  the  right,  but  does  not  modify  the 
right  itself.]  The  proposition,  that  common  pur  cause  de  vicinage  mnst 
have  existed  from  time  immemorial,  is  expressly  laid  down  in  Tifrring- 
ham*$  Casey  4  Rep.  88  (dictum  of  Wray,  C.  J.),  cited  in  Com.  Dig.  tit 
Common  (E).  And  in  WakefeilcCs  Case^  Owen,  4,  it  was  held  that  a 
man  cannot  prescribe  for  common  in  respect  of  a  house  built  within  the 

(a)  Norfolk  Snm.  Au.  1727.    MSS.,  Serjt.  Leeds. 
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last  tliirty  years;  the  same  point  is  stated  in  4  Yin.  Abr.  *592,  p^^^/v^ 
tit.  Common  (M),  pi.  ll.(a)    So,  common  pnr  caose  de  ncinage,  ^ 
to  be  immemorial,  must  have  been  enjoyed  in  respect  of  some  tenement 
to  which  it  was  immemorially  attached.    [Pattbson,  J.     Suppose  two 
lords  had  agreed,  time  out  of  mind,  that  certain  rights  of  common  should 
be  enjoyed  mutually  by  tenants  on  the  two  manors,  but  there  were  at 
the  time  no  commoners :  would  not  the  right  accrue  to  tenants  who  came 
in  afterwards  ?    If  there  were  an  immemorial  custom  that  the  inhabit- 
ants of  A.  should  have  a  path  to  the  church,  the  custom  would  apply  to 
new  houses,  and  would  not  the  less  be  immemorial.]     WdkefeiliTn  Case 
leems  to  limit  that  proposition.     [Patteson,  J.     The  right  there  seems 
to  have  been  claimed  in  respect  of  the  particular  messuage.]    A  mere 
right  of  common  on  one  land  cannot  be  sufficient  to  sustain  the  right  of 
going  upon  another.     The  claim,  as  here  set  up,  goes  beyond  excuse, 
and  amounts  to  the  assertion  of  a  substantive  right.     Common  of  shack, 
as  claimed  in  CorheVs  Ca%e^  7  Rep.  5  a,  was,  in  its  nature,  a  right  exist- 
ing  always  during  a  particular  period :  the  case,  therefore,  is  not  analo- 
gous to  this ;  here  no  right  is  claimed,  but  only  an  excuse  when  cattle 
Happen  to  stray  and  the  owners  are  not  aware  of  it.    If  a  right  of 
common  conld  of  itself  confer  the  privilege  pur  cause  de  vicinage,  a  lord, 
by  multiplying  grants  of  land  to  which  common  was  appendant,  might 
increase  the  number  of  tenants  entitled  to  common  pur  cause  de  vici- 
nage without  any  limit,  and  the  neighbouring  landowner  would  be  with- 
out remedy,  though,  if  the  original  common  were  ^surcharged,  p^^/^^n 
the  commoners  might  have  redress  against  the  lord  or  each  ^ 
other.    [Pattbson,  J.    I  never  understood  that  common  pur  cause  de 
vicmage  was  enjoyed  in  respect  of  one  tenement  in  a  manor  and  not  of 
others.     I  apprehend  it  is  general.] 

It  appears  from  Htaih  v.  Ettiotty  4  New  Ca.  388,  to  be  questionable 
at  least  whether  common  pur  cause  de  vicinage  can  be  claimed  unless 
the  pasture  on  each  side  is  subject  to  right  of  common,  and  the  claim  is 
made  by  one  against  another  of  several  commoners  interested  in  the  two 
commons  respectively.  The  supposed  privilege  is  pleaded  here  in  the 
9ame  form  as  in  that  case,  which  form  appears  also  in  8  Ghitt.  Plead, 
380,  7th  ed.  Whether  or  not  it  furnishes  a  proper  description  of  com- 
mon  pnr  cause  de  vicinage  appears  doubtful,  and  was  not  decided  in 
Seath  y.  JSUiott.  [Patteson,  J.,  asked  if  there  were  any  instance  of 
judgment  non  obstante  veredicto  for  a  defendant  in  replevin  ;  observing 
that  he  was  not  aware  of  any  objection  to  it  in  principle.(i)] 
(The  argument  on  other  points  of  the  case  is  omitted.) 

Our*  adv.  vult 

(o)  Citing  Cotiard  and  WingfiM$  CoMtf  2  Leon,  44,  which  appears  to  the  same  mihWaJm. 
feUd^a  Case,  Owen,  4. 

{b)  E,  V.  tViliiamM,  to  whom  the  question  was  pat,  said  that  he  had  not  looked  into  th« 
point,  haTins  only  that  day  received  his  brief.  He  mentioned  Gwymne  ▼.  Bumdl,  6  New  Ca» 
453.    See  Regina  t.  Gavemcrg  of  Darlington  Sduttd,  6  Q.  B.  682,  703,  704,  718, 

VOL.  X. — 45  2  a  2 
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.    Lord  Dekhak,  C.  J.,  now  delivered  the  judgment  of  the  Coort 

The  principal  question  in  this  case  was,  whether  common  of  ▼icinage 
ftom  time  immemorial  coald  be  claimed  by  a  person  who  statss  Unielf 
•to  be  a  commoner,  not  by  prescription,  but  for  thirty  years,  under  sUt 
.2  &  3  W.  4,  c  71. 

^  *Now  common  of  vicinage  is  not  a  right :  it  is  but  matter  of 

J  excuse  for  a  trespass.     Co.  Litt.  122  a,  Tifrringham'g  Coh^  4 
•Bep.  88  &,  Anonymous  case  in  3  Dyer,  816  &,  Corbet's  CoHj  7  Kep. 
6  Oj   Wells  V.  Pearey,  1  New  Ca.  556,  ChaUeU  v.  LoptSy  18  Bast,  348, 
'Seatk  V.  miiottj  4  New  Ga.  388,  and  other  authorities,  si^ientlj  estab- 
lish this  position.    It  may  be  claimed  by  prescription,  but  is  rather  maV 
ter  of  immemorial  custom,  as  we  have  already  stated  in  the  case  oiJona 
v.  Bobmy  ant^  p.  581,  588.    The  substance  of  the  custom  is,  that  catde 
lawfully  on  one  common  have  been  used  to  stray  upon  the  other.    All 
that  is  necessary,  therefore,  for  the  pleading  to  show  is  that  the  cattle 
-were  lawfully  on  their  own  common  before  they  strayed ;  and  that  « 
•done  by  showing  thirty  years'  user  under  the  statute.     Before  that  sta- 
tute, doubtless,  it  must  have  been  shown  that  they  were  there  either 
using  a  prescriptive  or  customary  right  of  common,  or  by  leave  of  the 
lord :  but  since  the  statute  it  is  otherwise.     It  is  said  that  great  inooD- 
Yenience  may  follow ;  that  the  lord  of  one  manor  may  make  many  grants, 
and  purposely  overstock  his  own  common  in  order  to  eat  up  the  grass  of 
the  adjoining  one  by  cattle  that  will  stray.     If  that  were  really  done,  it 
might  probably  be  held  fraudulent ;  or,  at  all  events,  there  is  a  remadj 
by  inclosure. 

As  to  the  verdict  being  against  evidence,  we  think  that  it  was  plainlj 
1^  question  for  the  jury,  and  that  there  is  no  such  preponderance  as  war- 
rants us  in  disturbing  their  verdict.  As  to  misdirection,  we  see  none. 
There  is  no  complaint  that  the  learned  Judge  put  anything  wrong! j  to 

*6041  ^^^  ^^^*  ^^^  ^°'^  ^^^^  ^^  ^^^  ^^^  *enter  into  all  the  details  of 
-*  the  case.  We  think  that  it  was  for  him  to  determine  as  to  the 
itecessity  of  so  doing,  and  have  no  doubt  that  he  exercised  a  sound  dii* 
oretion. 
With  respect  to  evidence  of  reputation,  we  are  clearly  of  opinion  that 
case  is  within  the  authority  of  Weeks  v.  Sparksj  1  M.  &  S.  679,  and 
that  there  is  no  objection  on  that  ground. 

The  rule  must  be  discharged.  Rule  disGharged.(s} 

(•/  See  the  next  two  ci 
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CLA&ES,  HISST,  J.  HIKGHLIFFE,  0.  HIN GHLIFFB,  and  FAR. 
AAR,  V.  JAMSS  TINE£R.(a)    [^«v.  14,  1846.] 

To  etttblish  a  oonimon  pur  cauae  de  Tieinage,  an  intercommoning  between  the  two  diitrieta 
anm  be  alleged  and  proved.    It  ia  not  enoogh  to  ahow  that  there  waa  no  fence  between 

.  the  two  dietricta,  and  that  cattle  atrayed  from  one  to  the  other,  but  were  oonatantly  either 
drifen  back  by  their  own  respective  owners,  or  turned  off  by  the  owners  of  the  land  into 
which  they  had  atrajred. 

fiaaib,  that  a  plea  is  bad,  after  Terdict,  which  profeases  to  abow  a  oonnon  pw  eanae  de  vici« 
o«fe,  by  aaage,  between  the  "close'*  of  an  individual  and  a  waate  or  common. 

Admitted,  that,  where  there  is  a  common  pur  cauae  de  vicinage  between  two  wastes,  and  one 
ef  them  ia,  under  a  private  act  of  parliament,  conveyed  to  allotteea  for  the  pnrpoae  of  being 
Mieieeed,  and  the  eommissionera  under  the  act  extinguish  all  righta  of  common  en  auch  one 
waste,  theee  proceedings  do  not,  of  themselves,  put  an  end  to  the  common  pur  cause  de 
ficini^. 

This  cause  came  on  for  trial  before  Lord  Denman,  C.  J.,  at  the  York- 
aiure  Summer  Assizes,  1842,  when  a  verdict  was  taken  for  the  plaintifis 
on  the  general  issue,  and  for  the  defendants  on  the  special  pleas  herein* 
tfter  mentioned,  with  liberty  to  move  to  enter  a  verdict  for  the  plaintiffs 
on  those  pleas ;  and  contingent  damages  were  assessed  for  the  plaintiffs 
St  40g.  In  the  ensuing  Michaelmas  term,  this  Court  granted  a  rule  nisi 
to  enter  a  verdict  for  the  plaintifis  accordingly,  or  to  enter  *judg-  p^/»^c 
i&eat  for  the  plaintiffs  for  the  same  damages  non  obstante  vere-  ^ 
dicto.  On  the  cause  being  subsequently  called  on  for  argument  upon 
that  rule,  the  Court  directed  a  special  case  :  and  the  case  was  accord- 
ingly stated,  substantially  as  follows* 

The  action  was  trespass.  The  declaration  complained  that  defendant 
broke  and  entered  certain  closes  of  plaintiffs,  called  Dean  Head  Clough, 
Bean  Head  Moss,  and  Good  Greave,  in  the  Graveship  of  Holme  in  York- 
shire, and  trod  down  the  grass,  &c.,  and  also  with  cattle,  namely  sheep, 
ate  up  and  depastured  the  grass  and  herbage. 
Pleas.     !•  Not  guilty.    Issue  thereon. 

2.  That  the  said  closes  had,  from  time  whereof,  &c.,  lain  and  been 
contiguous  and  open  to  each  other,  and  also  to  a  large  common  or  waste 
called  Clowly  Booth ;  and  that  they  had  never,  during  that  time,  been 
separated  from  each  other,  or  from  the  said  common  or  waste,  by  any 
inclosnre,  hedge  or  fence  sufficient  to  prevent  cattle  depasturing  in  that 
common  or  waste  from  erring  or  escaping  into  them :  that  cattle,  duly 
put  on  the  said  common  to  use  the  common  of  pasture  therein,  have, 
from*  time  whereof,  &c.,  gone,  escaped  and  rambled,  and  have  been  used 
and  accustomed  to  go,  escape,  &c.,  therefrom  into  the  said  closes  in 
vhich,  ke»^  and  to  intermix  there  and  feed  with  cattle  feeding  therein ; 
and,  in  like  manner,  the  cattle,  duly  put  into  the  said  closes  in  which, 
^o,  to  f^ed  there,  have,  from  time  whereof,  &c.)  gone,  escaped  and 
rambled^  and  been  used  and  accustomed  to  go,  &c.,  therefrom  into  the 
mul  common,  and  to  intermix  there  and  feed  with  the  cattle  feeding  there 

(a)  See  die  two  preeedinf  eaaea»  and  the  wmA 
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and  using  the  common  of  pasture  therein.    That  Joseph  ISnkeEr  in$ 
seised,  and  in  the  actual  occupation,  of  eight  beast-gates  over  the  said 
*6061  ^°^°^^^9  ^®  ^^^  ^beast-gates  being  conun<m  in  gross  snd  not 
^  common  appendant  or  common  appurtenant,  and  being  thus  pur- 
ticniarly  described,  that  is  to  saj :  common  of  pasture  throughout  the 
said  common  at  all  times  of  the  year  at  his  free  will  and  pleasure,  for 
cattle,  sheep  and  lambs,  to  whomsoever  belonging,  but  so  as  there  Bhoold 
not  be  at  one  and  the  same  time,  using  the  said  right  of  common  of  the 
said  Joseph  Tinker,  more  than  eight  head  of  cattle  in  the  absence  of 
sheep,  ewes  or  lambs,  or  more  than  eighty  sheep,  ewes  or  lambs  alto- 
gether in  the  absence  of  any  cattle,  nor  more  than  in  the  above  propo^ 
lion,  that  is  to  say,  more  than  seven  head  of  cattle  and  than  ten  sheep, 
ewes  and  lambs  altogether  instead  of  each  head  of  cattle  less  than  eight, 
at  the  same  time  depasturing  on  the  said  common.     That  defendant,  by 
and  with  the  authority  and  consent  of  Joseph  Tinker,  put  his,  defend- 
ant's, sheep  in  the  declaration  mentioned  into  the  said  common  or  waste 
to  depasture  the  grass  there,  and  to  use  Joseph  Tinker's  common  of 
pasture  there  :  that  the  whole  number  of  the  defendant's  said  sheep, 
together  with  other  sheep  of  Joseph  Tinker  then  put  into  the  said  com- 
mon, did  not  exceed  eighty ;  and  there  were  no  cattle  put  there  to  use 
the  said  right  of  common  of  Joseph  Tinker.     That  the  said  sheep  of 
defendant  remained  there  using  the  said  common  of  pasture  until  they, 
of  their  own  accord,  and  without  the  knowledge  or  consent  of  defendant, 
went,  escaped  and  rambled  from  the  said  common  or  waste  into  the  said 
closes  in  which,  &c.,  and  intermixed  and  fed  with  the  cattle  there,  untO 
defendant  reclaimed  and  drove  away  the  same :  and  defendant,  as  sooa 
as  he  had  notice  of  their  having  escaped,  entered  into  the  said  closes  to 
reclaim  them :  which  are  the  several  trespasses,  &c. 
*fi071       Replication.     That  the  said  cattle  put  on  the  said  ^common 
have  not,  from  time  whereof,  &c.,  gone,  escaped  and  rambled, 
nor  have  been  used  and  accustomed  to  go,  escape,  &c.,  into  the  said 
closes  in  which,  &c.,  and  to  intermix  and  feed  with  cattle  feeding  there; 
and  that  the  cattle  put  into  the  said  closes  in  which,  &c.,  have  not,  from 
time  whereof,  &c.,  gone,  escaped  and  rambled,  nor  been  used  and  aecoa^ 
tomed  to  go,  &c.,  therefrom  into  the  said  common,  and  to  intermix  there 
and  feed  with  cattle  feeding  and  using  the  said  common  of  pasture :  and 
that  Joseph  Tinker  was  not  seised,  &c.,  of  such  common  of  pasture  in 
gross  over  and  throughout  the  said  common  or  waste  as  alleged.    Con- 
clusion to  the  country.     Issue  thereon. 

8.  Plea.  That  the  said  closes  and  the  said  common  or  waste  had  been 
open,  as  in  the  second  plea;  that  cattle,  duly  put  on  the  said  common  to 
feed  there  and  to  use  the  common  of  pasture  therein,  from  time  whereof, 
&c.,  have  gone,  escaped  and  rambled,  and  have  been  used  and  accus- 
tomed to  go,  escape  and  ramble,  therefrom  into  the  said  closes  in  wUdt, 
fcc«|  and  to  intermix  there  and  feed  with  cattle  feeding  there ;  and,  in 
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K&e  manner,  the  cattle,  duly  pnt  into  the  said  cloees  to  feed  there,  havey 
from  time  whereof,  &c.,  gone,  &c.,  and  heen  osed,  &e.,  to  go,  &o.,  there* 
from  into  the  said  common,  and  to  intermix  there  and  feed  with  cattle 
feeding  there  and  using  the  said  common  of  pasture  there.  That  the 
said  common  or  waste  was  the  close,  soil  and  freehold  of  one  Sir  Joseph 
Radcliffe,  Baronet,  and  Daniel  Ledgard,  John  Carter  and  Jonas  Hobsoui 
Esqnires;  and  that  the  said  sheep  of  defendant,  in  the  declaration  men** 
tioned,  had  been  put  upon  the  said  common  or  waste  to  feed  there  by 
the  leave  and  license  of  the  said  Sir  J.  R.  to  defendant  first  given ;  and 
that  they  remained  there,  using  the  said  common  of  pasture,  until 
*they  escaped,  &c. :  the  remainder  of  this  plea  being  the  same  as  p^/^/xA 
the  second  plea.  '- 

Replication,  denying  the  prescription  as  in  the  replication  to  the 
second  plea,  and  also  denying  the  soil  and  freehold  and  leave  and 
license.     Conclusion  to  the  country.     Issue  thereon. 

There  was  also  a  new  assignment,  on  which  defendant,  relinquishing 
part  of  his  plea  of  Not  guilty,  paid  money  into  Court,  which  plaintiff^ 
accepted. 

The  lands  mentioned  in  the  declaration  adjoin  each  other,  and  are 

fiitnate  within  the  graveship  of  Holme,  which  graveship  is  within  tbtf 

manor  of  Wakefield  in  the  West  Riding  of  Yorkshire.     On  9th  Mayi 

1828,  an  act  was  passed(a)  for  inclosing  lands  within  thaf  graveship; 

whereby  commissioners  were  appointed  for  dividing  and  allotting  certain 

commons,  waste  lands  and  moors  or  heaths,  open  common  fields  and 

undivided  inclosures,  within  the  graveship,  and  for  otherwise  carrying 

the  act  into  execution.     The  case  then  set  forth  a  notice,  published  on 

12th  July,  1828,  signed  by  the  commissioner^,  of  a  meeting  to  be  held 

by  them  on  7th  July  then  next,  with  adjournments,  &c.,  when  persons 

claiming  common  or  other  rights  to  or  in  the  lands  to  be  inclosed  were 

to  deliver  particulars  thereof,  as  specified  in  the  notice.     The  case  also 

set  forth  another  notice,  similarly  signed,  and  published  on  18th  April, 

1829,  "  that  all  rights  of  common  and  other  rights  whatsoever,  in,  over 

Or  upon  any  part  of  the  commons,  waste  lands,  moors  or  heaths,  within 

the  said  graveship  of  Holme,  belonging  to  or  claimed  by  *any  p^,^^^ 

person  or  persons  whomsoever,  shall,  from  the  day  of  the  date  ■- 

hereof,  cease,  determine  and  be  for  ever  extinguished." 

The  lands,  &c.,  mentioned  in  these  advertisements,  include  those  of 
the  plaintiff,  which,  prior  to  the  inclosure  act,  formed  part  of  the  com* 
mens  or  waste  of  the  manor  of  Wakefield.  On  9th  and  10th  Decem- 
ber, 1883,  the  commissioners,  under  the  power  of  sale  in  that  act,  by 
indentures  of  lease  and  release,  duly  conveyed  the  land  in  the  declaration 
mentioned  to  the  plaintiffs  and  two  others  in  fee :  and  the  whole  interest 

U)  9  G.  4,  c.  10,  priTtte :  "  for  inclosing  lands  within  the  GroTetbip  uf  Holme,  in  :he  aeTenl 
^■riahee  of  Kirkburton  and  Aldmonbnry  in  the  West  Riding  of  the/»unty  of  York.  ' 
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of  the  tiro  others,  in  1887,  vested  in  the  plaintaffs.    The  award  undardi^ 
act  was  made  on  12th  April,  1834. 

On  7th  June,  1841,  the  plaintiffs  gave  the  defendant  a  notaee,  of 
which  the  following  is  a  copy.     *^  We,"  &c.,  (naming  the  plaintiffs),  ^do 
herebj  give  you  notice  that  we  are  the  owners  and  oconpiers  of  certain 
moor  lands  or  grounds,  commonly  known  by  the  name  of  the  Home 
Clough  and  Wessenden  Head  Moors,  situate  and  being  in  the  graveship,'* 
&c.,  'Mn'the  West  Riding,"  &c.,  and  particularly  described  in  the  griTe* 
ship  of  Holme  indosure  award  and  plan  belonging  thereto,  lodged  in," 
Ac.     "  And  we  do  hereby  give  you  further  notice  not  to  hunt,"  ta,  "or 
otherwise  trespass,  on  the  said  moor  lands  or  any  part  thereof,"  "norto 
permit  or  suffer  your  sheep  or  other  cattle  to  pass  or  repfisB  upon  or 
across  the  ssid  lands  or  grounds,  or  any  part  thereof.     And,  in  case  yoa 
disregard  this  notice,  and  you  or  your  servants,"  &c.,  ^^  or  your  sheep  or 
other  cattle,  shall  be  found  upon  the  said  lands  or  grounds,  or  any  pari 
thereof,  we  shall  deem  you  a  wilful  trespasser,  and  proceedings  will  bo 
forthwith  taken  against  you  for  recovery  of  such  penalties  and  damages 
♦^101  ^^  7^^  ™^7  ^^  ^liable  to;  and  your  sheep  and  other  cattle, M 
-*  trespassing,  will  be  distrained."     Signed  by  the  plain tifis.   They 
had  also  given  him  several  verbal  notices  not  to  trespass.     But  he  and 
his  sheep  had  been  seen  on  the  plaintiffs'  lands  several  times  after* 
Wards. 

Clowley  Booth,  in  the  pleadings  mentioned,  is  in  the  manor  of  Mar^ 
den.  The  manors  of  Wakefield  and  Marsden  adjoin  each  other.  The 
closes  mentioned  in  the  declaration  are  contiguous  to  each  other.  Clow« 
ley  Booth  runs  to  the  extremity  of  the  manor  of  Marsden,  towards  thi 
tnanor  of  Wakefield.  Neither  before  nor  since  the  incloaure  act  had 
there  been  any  fence  or  inclosure  separating  the  two  manors,  or  sepir 
rating  the  plaintiffs'  closes,  or  any  of  them  from  Clowley  Booth,  or  from 
each  other.  As  far  as  living  memory  goes,  it  has  been  the  practice  to 
depasture  sheep  on  Clowley  Booth,  and  also  on  the  commons  or  waste  of 
the  manor  of  Wakefield,  including  the  closes  in  the  declaration.  And^ 
during  all  that  time,  the  sheep  so  depastured  have  from  time  to  time 
strayed  from  one  manor  and  waste  to  the  other,  and  from  the  cloees  ia 
the  declaration  to  Clowley  Booth,  and  from  Clowley  Booth  to  the  doM 
in  the  declaration.  But  on  many  'days  in  the  year  no  straying  took 
place.  The  owners  or  shepherds  of  the  sheep  which  had  so  strayed,  as 
well  as  the  owners  of  the  closes  into  which  the  sheep  so  strayed,  or  thMT 
shepherds,  made  a  regular  practice  of  turnmg  them  back  to  the  plaoa 
whence  they  had  strayed.  One  of  the  witnesses  said:  *^We  were 
reckoned  to  take  care  of  our  sheep  every  day."  The  witnesses  said  that 
they  had  not  heard  of  any  body  setting  up  a  right  to  let  their  she^  ga 
from  one  manor  to  the  other  to  feed  there. 

M-tyi      *Upon  evidence  of  these  facts  being  given,  and  tlie  ^luntifi 
''  not  disputing  those  parts  of  the  second  and  third  pleas  whiok 
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iflegcd  tlie  title  of  Jose^di  Tinker  to  such  oommon  of  pasture  in  grosi 
in,  across,  over  and  throughoat  the  said  oommon  or  waste  as  in  ih$ 
iecood  plea,  and  the  soil  and  freehold  and  leave  and  license  as  in  the 
third  plea,  his  Lordship  thought  the  residue  of  the  issues  on  those  pleai 
))royed,  and  directed  a  verdict  on  those  issues  to  be  entered  for  th# 
defendant,  with  liberty  to  the  plaintiffs  to  move  as  above. 

The  questions  for  the  opinion  of  the  Court  were :  whether  the  verdiol 
was  to  stand,  or  a  verdict  to  be  entered  for  the  plaintiffs,  on  one  or  botk 
of  the  special  pleas;  or  whether,  if  the  verdict  was  to  stand,  the  plain- 
tiffs were  entitled  to  judgment  non  obstante  veredicto  on  one  or  both  of 
those  pleas. 

Cowling^  for  the  plaintiffs.  It  was  intended  to  argue,  on  behalf  of 
the  plaintiffs,  that  the  common  pur  cause  de  vicinage  was  put  an  end  to 
by  the  proceedings  under  the  local  act :  but  this  point  is  abandoned,  at 
the  contrary  is  decided  in  WelU  v.  Pearey^  1  New.  Ca.  556. 

The  verdict  on  the  issues  upon  the  replioations  to  the  second  and  third 
pleas  must  be  found  for  the  plaintiffs.  It  does  not  appear  that  the 
dieep  have  intermixed,  in  the  sense  in  which  the  plea  must  be  read,  that 
is,  that  they  have  intercommoned:  the  contrary  appears.  The  pleas  art 
ftot  supported  by  the  mere  proof  that  the  sheep  have  rambled;  an4 
they  are  disproved  by  the  faet  that  the  owners  of  the  land  on  which  they 
rambled  have  always  driven  them  off,  thus  treating  the  ^rambling  r^r^^m. 
10  a  trespass.  In  Co.  Litt.  122  a,  it  is  said  that  oommon  pur  ^ 
eaose  de  vicinage  differs  from  common  appendant  and  oommon  appurte^ 
oant,  '^  for  that  no  man  can  put  his  beasts  therein,  but  they  must  eseap# 
thither  of  themselves  by  reason  of  vicinity;  in  which  case  one  may 
inclose  against  the  other,  though  it  hath  been  so  used  time  out  of  mindi 
for  that  it  is  but  an  excuse  for  trespass."  And  Blackstone,  2  Comm, 
83,  defines  the  right  as  follows.  *^  Common,  because  of  vicinage,  of 
neighbourhood,  is  where  the  inhabitants  of  two  townships,  which  lie 
contiguous  to  each  other,  have  usually  intercommoned  with  one  another  { 
the  beasts  of  the  one  straying  mutually  into  the  other's  fields,  without 
any  molestation  from  either.  This  is  indeed  only  a  permissive  rights 
intended  to  excuse  what  in  strictness  is  a  trespass  in  both,  and  to  pre^ 
vent  a  multiplicity  of  suits :  and  therefore  either  township  may  inclose 
and  bar  out  the  other,  though  they  have  intercommoned  time  out  of 
mind.  Neither  hath  any  person  of  one  town  a  right  to  put  his  beasts 
originally  into  the  other's  common :  but  if  they  escape,  and  stray 
thither  of  themselves,  the  law  winks  at  the  trespass."  So  in  Termes  dt 
la  Ley,  140,  tit.  Common^  (ed.  1708):  ^'Common  pur  cause  de  vicinage 
est,  lou  les  tenants  de  deux  seigniors  sont  seisies  de  deux  seigniories  don| 
I'an  gist  pres  Tauter ;  et  chescun  de  eux  ont  use  de  temps  dont  memorie 
ne  courre  de  aver  common  en  auter  ville  ovesque  touts  beasts  common- 
able. Mes  Tun  ne  poit  mitter  ses  avers  en  le  terre  Tauter,  ear  la  ceux 
de  Tauter  viUe  poient  eux  distraine  damage  feasant,  ou  aver  action  dA 
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jbeBpas0e:  mea  ils  eaz  mittera  en  lour  camps  demesne,  et  si  ik  esfarsy 
^^^  ^.  en  les  camps  del  anter  *villey  ils  doient  eux  sufferer."  In  Wood's 
^•^^J  Institute,  193,  10th  ed.  (B.  2,  ch.  2),  it  is  said :  "  Common,  by 
treason  of  vicinage  (because  of  neighbourhood)  is  a  sort  of  common  ap* 
{>endant,  and  is  where  the  tenants  of  two  lords  (which  are  seised  of  two 
towns  lying  next  to  one  another)  have  used  time  out  of  mind,  to  have 
l^mmon  promiscuously  and  proportionably  to  their  extent  of  common  on 
l)oth  sides  for  all  manner  of  beasts  commonable.    No  man  can  put  his 
beasts  therein ;  but  they  must  escape  of  themselves  from  one  field  to 
another,  by  reason  of  the  neighbourhood.    And  this  the  law  suffers,  to 
prevent  suits  in  open  countries.   Now  this  sort  of  common,  being  but  an 
excuse  for  trespass,  one  town  or  manor,  where  the  wastes  of  two  lords 
lie  together,  may  inclose  against  the  other."     The  result  is  that  there 
must  be  an  intercommoning,  originating  in  mutual  consent.    In  a& 
Anonymoua  case  in  1  Dyer,  47  i,  pi.  13,  the  common  pur  cause  de 
Vicinage  is  referred  entirely  to  the  intercommoning.    That  doctrine  may 
also  be  collected  from  Eeath  v.  Elliott.{a)    In  Jonet  v.  J2o6m,  ant^,  p* 
£87,  8,  this  Court  appears  to  have  assumed  the  necessity  of  express  or 
tacit  assent.     So,  conversely,  common,  when  it  exists,  is  often  limited 
by  the  mutual  assent  of  the  commoners :  thus  heafing  is  a  common  prao* 
tice  in  the  north ;  it  takes  place  where  commoners,  by  agreement,  mark 
*fi141  *^^^'  though  without  fencing,  the  several  portions  which  each 
^  shall  use :  and  this  agreement,  though  not  strictly  binding,  often 
continues  for  many  generations.    A  fair  test,  as  to  the  evidence  here,  is 
to  inquire  whether,  if  the  allegation  of  the  cattle  intermixing,  which  has 
not  been  proved,  had  been  omitted  from  the  pleas,  they  would  have  been 
good.    Now  such  an  allegation,  or  one  equivalent,  appears  in  all  the 
precedents.    In  Rastell's  Entries,  625  i,  pi.  11,  there  is  an  allegation  of 
intercommoning,  but  none  of  rambling.    "^^ 

Next,  the  second  and  third  pleas  are  bad,  after  verdict,  because  they 
attempt  to  set  up  a  common  pur  cause  de  vicinage  between  common  and 
land  not  common,  the  close  of  an  individual.  This  Court,  in  Jontu  t. 
Robiny  has  decided  that  no  such  common  pur  cause  de  vicinage  can 
exist :  and,  though  error  has  been  brought  on  that  judgment,  it  must 
for  the  present  be  adhered  to.  Further,  common  pur  cause  de  vicinage 
is  a  common  appendant ;  4  Yin.  Abr.  587,  tit.  Common  (E),  pi.  5,  6 ; 
the  claim  ought  therefore  to  be  for  cattle  levant  and  couchant  on  the 
commoner's  own  land ;  Com.  Dig.  Common  (E);  and  so  is  the  precedent 
already  cited  from  Rastell's  Entries,  Tre9pa$9^  625  i,  11,  and  that  in 

(a)  4  New  Ca.  388.  Cowling  referred  also  the  report  of  S.  C.  in  7  Law  J.,  N.  S.,  Com.  P. 
til,  where  Littlbdale,  J.,  is  reported  to  have  said,  at  Niei  prius:  **l0  not  common  ptf 
cause  de  vicinage  an  ezcuae  ibr  the  treapaaa  7  and  doea  not  the  driving  back  operate  to  preTent 
the  acquiring  of  a  right  which  would  otherwise  be  the  case  V*  **  I  am  disposed  to  thiuk,  ihtf 
if  people  have  immemorially  driven  the  sheep  back,  it  tends  to  show  that  there  never  wmi 
fight  of  intermixing  admitted  to  ezist  in  former  times ;  and,  of  course,  it  preventa  any  right  fros 
fttaching  in  modem  times.** 
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Unneh'fl  Entries,  1085,  6.  Here  it  is  clumed  in  respect  of  oommon  iH 
jroBS,  in  the  second  plea.  The  third  plea  is  still  more  objectionable :  for 
it  18  clear  that  the  owner  of  the  soil  of  a  common  cannot,  by  permitting 
a  stranger  to  pnt  his  cattle  thereon,  give  him  a  common  pur  cause  de 
ticmage  in  the  close  of  another  party. 

Atherton,  contrft.    First,  the  intermixing  and  intercommomng  were 

nfficiently  proved.    This  being  a  ^special  case,  and  not  a  special  .^^  ^ 

verdict,  the  Court  will  draw  all  reasonable  inferences  of  fact  from  ^ 

that  is  stated.     The  cattle  appear  to  have  rambled  from  one  district  to 

another,  from  time  immemorial :  they  mnst  have  depastured  promiscu« 

OQsly.    This  fact  is  not  met  by  the  circumstance  that  the  owners,  in  the 

Myeral  districts,  were  in  the  habit  of  driving  off  the  cattle  which  had 

Btrayed.    The  foundation  of  the  common  pur  cause  de  vicinage  is  not  a 

contract,  but  arises  from  the  excuse  allowed  by  the  law  in  order  to  avoid 

mnltiplicity  of  suits.    In  Seath  v.  EllioUj  4  New  Ca.  888,(a)  Littlb- 

BALE,  J.,  seems  to  have  considered  the  turning  back  of  the  cattle  not  to 

be  absolutely  decisive  against  the  claim  of  conmion  pur  cause  de  vicin-* 

age.    In  Bromfeild  v.  Kirher^  11  Mod.  72,  Holt,  0.  J.,  said  that  a 

man  ought  not  to  keep  his  cattle  in  the  common  of  vicinage ;  it  follows 

that  the  other  party  may  drive  them  off,  though  there  be  such  common: 

the  result  is  only  that  no  action  of  trespass  will  lie  for  the  straying :  but 

the  right  does  not  entitle  each  party  absolutely  to  depasture  the  como 

men  of  the  other.    The  evidence  therefore  is  consistent  with  the  two 

pleas. 

As  to  the  motion  for  judgment  non  obstante  veredicto,  the  decision  in 
Jmet  V.  Mcbiuy  antd,  pp.  587,  8,  certainly  appears  adverse  to  the 
defendant.  But  there  the  plea  alleged  that  each  of  the  contiguous  die* 
tricts  was  a  farm ;  which  the  Court  interpreted  to  mean  land  held  in 
leveralty.  Here  the  pleadings  show  closes  on  one  side  and  a  common 
or  waste  on  the  other,  upon  which  there  were  rights  of  common.  Nor 
is  it  to  be  assumed,  especially  after  verdict,  that  ^'  dose"  means  land 
held  in  severalty.  A  close  may  exist,  though  not  separated  *from  p^,/^^^ 
adjoining  land  by  other  than  an  ideal  boundary ;  3  Bl.  Comm.  *- 
299.  Even  a  waste  would  be  truly  described  as  the  lord's  close  :  the 
plaintiffs  here,  consistently  with  the  declaration,  might  be  lords  of  a 
manor,  and  their  closes  might  be  portions  of  the  waste  of  such  manor* 
After  verdict,  pleadings  will  be  so  interpreted  as  to  support  the  purpose 
for  which  they  are  introduced ;  as  appears  from  Fletcher  v.  Pogton^  8 
B.  k  G.  192 ;  HABtm  v.  MiddUton,  6  B.  &  G.  295 ;  and  France  v. 
White^  1  M«  &  G.  781 ;  in  the  last  of  which  cases  Tindal,  C.  J.,  and 
Maulb,  J.,  intimated  that,  where  the  pleadings  could  be  so  interpreted^ 
the  party  objecting  should  be  left  to  his  writ  of  error.  As  to  the  form 
of  the  plea,  the  precedents  are  few  and  not  uniform.  It  is  true  that,  in 
Winch's  Entries,  1085,  1086,  the  pleadings  allege  contiguous  wastesl 

(a)  Sea  ante,  p.  613,  note  (6). 
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But  in  Heath  v.  Mliott,  4  Kew  Ga.  888,  Tindal,  0.  J.,  smd  dial  % 
^common"  was  a  mere  word  of  description:  it  would  applj  to  aa 
faiclosed  space  in  which  there  were  no  rights  of  common.  In  the  entry 
in  Winch  the  right  of  common  is  not  alleged  as  mutual.  In  the  entrj 
in  Rastell,  625  b,  intercommoning  is  alleged,  which  perhaps  iinp<^ 
mutuality ;  but  there  is  no  more  express  arerment  of  mutuality ;  and 
the  precedent  is  bad,  inasmuch  as  it  arers  that  the  defendants  plaoej 
(posuerunt)  their  cattle  in  the  locus  in  quo.  In  Heath  v.  HUiotty  thi 
decision  was  only  that,  where  a  party  has  exclusive  possession,  the  mera 
want  of  a  fence  does  not  subject  the  land  to  be  depastured  by  cattle  froia 
a  common  adjacent.  It  is  objected  that  the  second  plea  sets  up  a  com* 
mon  in  gross  as  the  foundation  for  common  pur-  cause  de  yicinage :  b«| 
ao  principle^dcan  be  suggested  for  excluding  common  in  gross. 
^^71  *Coffflingy  in  reply.  As  to  the  evidence:  if  the  argument  oa 
-^  the  other  side  be  correct,  any  crossing  of  cattle  from. the  border 
of  two  contiguous  districts  would  establish  a  common  pur  cause  de  viei* 
nage.  BromfeUd  v.  Kirbery  11  Mod.  72,  shows  merely  that,  where 
there  is  common  pur  cause  de  vicinage,  the  owner  of  cattle  may  follon 
them  on  the  common  to  which  they  have  strayed,  for  the  purpose  of 
driving  them  back,  without  being  a  trespasser. 

•  It  is  said,  in  answer  to  the  motion  for  judgment  non  obstante  veredicto^ 
that  the  Court  will  interpret  the  word  ^' close/'  if  necessary,  as  part  of 
a  common  or  waste.  The  same  argument  might  have  been  urged  in 
Janes  v.  Robing  ant%,  p.  581 :  part  of  a  waste  may  be  let  to  ^'  farm/' 
In  that  case  the  successful  party  had  pleaded  over.  Jaei$an  v.  Pe$kedf 
1  M.  &  S.  234,  shows  that,  even  after  verdict,  words  will  not  be  so  inte^ 
preted  as  to  have  a  wider  meaning  assigned  ihem  than  is  requisite  ta 
support  a  proof  of  the  allegation  on  which  issue  is  joined* 

Lord  Denman,  C.  J.  The  ground  on  which  I  considered  this  to  be  a 
|H'oper  question  for  the  consideration  of  the  Court  was  that  Lord  Coke 
and  Blackstone  do  not  define  the  common  pur  cause  de  vicinage  in  the 
same  way.  Lord  Coke  seems  to  consider  that  it  is  enongb  that  two 
commons  be  open  one  to  the  other,(a)  so  that  cattle  must  escape :  whereas 
*Ai  fii  Blackstone  says,  2  Comm.  83,  ""that  it  is  where  the  inhabitants 
J  <«have  usually  intercommoned  with  one  another:  the  beasts  of 
the  one  straying  mutually  into  the  other's  fields,  without  any  molestation 
from  either;"  and  he  calls  it  a  ^* permissive  right."  But  in  Jones  v. 
Robin  this  Court  entered  fully  into  the  consideration  of  the  principle: 
and,  though  we  do  not  find  it  expressly  so  said  in  Coke,  it  is  clear  that 
the  real  principle  is  mutual  acquiescence,  and  that  there  must  be,  not 

only  an  absence  of  fence,  but  an  immemorial  allowance  of  the  straying 

< 

(a)  See  Co.  Lit.  122,  a,  and  Tyrringham* a  Cafe,  4  Rep.  38  6,  where  Wejlt,  C.  J.,  aecnbtf 
■uch  common  to  the  **  ancient  usage  which  the  law  allowa  to  avoid  aiiita  which  would  arad 
If  actiona  ahould  be  brought  for  every  such  treapaaa,  when  no  separation  or  ioclosiire  ia  betwMB 
the  oommoos.*' 
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of  tlie  cattle.  We  must,  in  this  Court,  abide  by  the  decision  of  Jcne%  y« 
KdHn^  which  was  a  well  considered  case.  I  think  it  difficult  to  dis^ 
tingaish  the  present  case  from  that  by  means  of  Mr.  AiherUm*9  inge* 
nions  suggestion  for  the  construction  of  the  verdict :  for  it  seems  to  me 
that  we  cannot  assume  "close"  to  mean  waste  or  common.  But  the 
question  is  whether  the  second  and  third  pleas  were  proved  at  all.  For^ 
even  if  I  was  right  in  entertaining  a  doubt  whether  an  absence  of  fences 
would  not  be  of  itself  sufficient  to  create  the  common  where  the  sheep 
were  permitted  to  ramble  in  fact,  we  have  not  such  a  fact  here :  we  hav6 
oolj  the  fact  that  the  sheep  did  escape  and  ramble,  which  proves  nothing 
t8  to  the  view  which  the  parties  took  of  the  right.  The  pleas  state  an 
intermixing  and  feeding,  as  well  as  a  rambling  and  straying.  The  plain^ 
tiffa  are  entitled  to  say  that  the  statement  is  not  proved,  unless  we  had 
proof,  either  from  the  time  for  which  the  sheep  were  allowed  to  remain, 
or  from  the  evidence  of  some  one  who  knew  the  fact,  that  they  fed  with« 
OQt  molestation. 

*  Williams,  J.  The  proof  of  the  issues  joined  on  the  second  r^/»*A 
and  third  pleas  lay  upon  the  defendant.  Now,  when  we  turn  to  ^ 
the  evidence,  we  find  it  stated  that  sheep  which  strayed  were  turned 
back,  either  by  their  shepherds  or  by  the  owners  of  the  land  on  which 
they  had  strayed ;  that  this  was  a  continual  practice,  and  reckoned  to 
take  place  every  day.  The  evidence,  therefore,  completely  negatives 
that  which  is  the  foundation  of  the  defendant's  case,  namely,  constant 
undisturbed  going  of  the  sheep  from  one  district  to  the  other. 

WiGHTMAN,  J.(a)  The  defendant  must  prove,  not  merely  that  the 
sheep  rambled  from  one  district  to  the  other,  but  that  they  intermixed^ 
or,  as  it  has  been  expressed,  that  they  intercommoned ;  that  is,  that  the 
two  districts  were  used  as  one  common.  And,  to  show  this,  it  must 
appear  that,  when  the  sheep  were  mixed  together  in  this  way,  that  was 
acquiesced  in.  That,  as  it  seems  to  me,  is,  not  only  not  proved,  but 
expressly  negatived.  '  For  we  find,  as  a  regular  practice,  that  the  sheep 
were  driven  back  by  their  own  shepherds  into  their  own  land,  and  were 
driven  off  the  other  land  by  the  owners  of  such  other  land.  The  former 
tnay  perhaps  not  prove  anything ;  but  the  latter  is  conclusive  against 
the  pleas.  The  verdict  on  the  second  and  third  pleas  must  therefore  be 
entered  for  the  plaintiffs.  We  need  not  decide  the  other  point :  though 
I  am  strongly  disposed  to  think  that  Mr.  Athertan  has  not  succeeded  in 
distinguishing  this  case  from  Jone$  v.  Robin^  and  that  the  second  and 
third  pleas  are  not  very  good. 

Yerdict  to  be  entered  for  plaintiffs.(i) 

(a)  CoLERTDos,  J.,  WM  abwot,  owiog  to  indiBposition. 
(&)  See  the  next  c«m. 
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(Error  from  the  Queen's  Bench.) 
JONES  V.  ROBIN.    May  13. 

iSetMtj  by  the  Court  of  Exchequer  Chamber,  that  common  pur  canse  de  Ykinage  mar  exat 
between  two  neighbonring  proprietors,  thoogh  there  be  no  other  right  of  common  over  tin 
lands,  on  either  side,  from  which  the  cattle  escape. 

Held^  by  the  same  Conrt  (affirming  the  judgment  of  the  Queen^s  Bench>,  that  a  pki, 
claiming  common  pur  cause  de  vicinage  in  respect  of  a  private  estate  over  which  no  other 
right  of  common  is  shown,  and  alleging  such  common  to  exist  by  custom,  is  bad.  And  ifait 
a  plea  of  such  common,  against  the  owner  of  the  land  into  which  the  cattle  escape,  must  b< 
a  plea  of  grant  or  prescription. 

And,  therefore,  that  a  claim  of  such  common,  merely  alleging  that  the  land  of  A.  and  the  laod 
of  B.  were,  and  from  time  whereof,  d&c.,  had  been  contiguous  to  each  other,  and  not  Kpara* 
ted  by  any  fence,  and  that  the  sheep  from  time  to  time  duly  put  on  the  land  of  A.  to  feed 
'*  from  time  immemorial  have  gone,  escaped,"  &c.,  "  and  have  been  used  and  accustomed 
to  go,'*  &c.,  therefrom  into  the  land  of  B.,  *'  and  to  intermix  there  and  to  feed  with  sheep 
from  time  to  time  feeding  on"  B.*s  land;  and  in  like  manner,  &c. ;  alleging  insiroilir 
form  that  the  sheep  duly  put  on  B.'s  land  have  gone  therefrom  and  been  used,  &c,  upoa 
the  land  of  A.,  and  to  intermix,  &c. ;  is  ill  pleaded :  the  objection  being  taken  to  the  repli- 
cation, on  demurrer  to  the  rejoinder. 

Error  was  brought  in  the  Exchequer  Chamber  on  the  judgment  in 
this  case  (autd,  p.  581),  the  special  causes  assigned  being,  that  the  repli- 
cation is  sufficient,  and  the  rejoinder  insufficient ;  that  common  pur  cause 
de  vicinage  may  exist  between  two  closes  held  in  severalty,  and  is  well 
shown  and  pleaded  in  the  replication  to  have  existed  between  the  said 
farms  called  Tan  j  Graig  and  Nant  Heiljn ;  and  it  was  therefore  not 
lawful  for  the  defendant  to  distrain  the  plaintiff's  sheep  as  confessed  by 
him  to  have  been  done  in  his  pleas ;  that  the  replication  is  not  answered 
bj  the  rejoinder ;  and  that  the  rejoinder  is  double,  multifarioas  and 
contrary  to  precedent.     Joinder  in  error. 

The  writ  of  error  was  argued  in  Michaelmas  vacation,  1846.(a) 
WatsoUj  for  the  plaintiff  in  error  (plaintiff  below).  The  rejoinder  is  not 
*fi9n  supported:  the  question  turns  wholly  *on  the  sufficiency  of  the 
-'  replication.  There  are  few  precedents;  the  form  which  in  all 
material  respects  has  been  followed  here  is  that  of  a  plea  of  common 
pur  cause  de  vicinage  in  3  Chitty  on  Pleading,  880,  7th  ed.  The 
Court  of  Queen's  Bench  was  not  warranted  in  laying  down  that  com- 
mon of  this  kind  cannot  be  claimed  between  persons  holding  lands  ai 
private  owners.  Common  pur  cause  de  vicinage,  according  to  Co.  Litt 
122  a,  differs  from  common  appendant  or  appurtenant  in  this,  ^^that 
no  man  can  put  his  beasts  therein,  but  they  must  escape  thither  of 
themselves  by  reason  of  vicinity :  in  which  case  one  may  inclose  against 
the  other,  though  it  hath  been  so  used  time  out  of  mind,  for  that  it  is 
but  an  excuse  for  trespass."     The  same  law  is  stated  in  Tyrringhim^ 

(a)  December  2d.    Before  Coltmait,  Maulb  and  Cxsssweil,  Js.,  and  Parxk,  AldebV* 
RoLTB  and  Platt,  Bb. 
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(kiey  4  Hep.  86  5,  88  a,  5,  and  in  Com.  Dig.  Common  (E),  wbere  it  i 
flaid  that  sueh  common  ia  in  the  nature  of  a  common  appendant,  thongh 
it  be  not  bo,  and  therefore  it  ought  to  be  claimed  from  time  whereof,  kc 
[ALDEB80N,  B.  What  do  you  say  is  the  immemorial  grant  implied  hj 
this  usage  ?]  It  ia  impossible,  where  there  arje  no  fences  (as  on  a  moun- 
tain side,  where  in  fact  the  sheep  were  feeding  in  the  present  case),  to 
present  straying ;  and,  no  action  having  ever  been  brought,  an  agree- 
ment may  be  inferred  to  tolerate,  on  each  side,  that  which  necessity 
excused.  This  right,  as  it  is  defined  by  the  authorities,  need  not  be 
limited  to  wastes  of  manors,  where  Tarious  parties  have  rights  of  com- 
mon. In  Fits.  Nat.  B.  180  D,  after  stating  that  <<  None  shall  claim 
common  by  vicinage  but  the  lord  who  hath  the  possession  of  the  town, 
23  H.  6,"(a)  it  is  added :  ^^  But  '^'yet  it  seemeth,  that  one  neigh-  r*g22 
bonr  may  claim  common  by  vicinage  in  the  land  of  another  ^ 
neighbour,  although  he  be  not  lord  of  the  town,  &c.  And  so  if  a  man 
claim  common  in  certain  lands  so  long  as  he  dwelleth  in  such  a  town  to 
such  a  house,  or  if  he  claim  common  in  the  land  until  the  lands  be 
soired,  and  after  the  corn  is  cut,  to  have  common  there  again."  If  the 
party  has  land  on  which  the  cattle  were  feeding  when  they  escaped,  he 
most,  on  making  excuse,  show  his  ownership  of  such  land ;  if  they 
escaped  from  land  on  which  he  had  right  of  common,  he  must  allege 
that  right ;  as,  in  pleading  that  sheep  escaped  out  of  a  highway  for 
defect  of  fences,  it  must  be  shown  that  they  were  lawfully  in  the  high- 
way ;  Davoiicn  v.  Payne^  2  H.  Bl.  527.  The  Court  of  Queen's  Bench 
said,  in  Priehard  v.  Powell^  antd,  p.  608:  ^'The  substance  of  the 
CQStom  is,  that  cattle  lawfully  on  one  common  have  been  used  to  stray 
upon  the  other.  All  that  is  necessary,  therefore,  for  the  pleading  to 
Aow  is  that  the  cattle  were  lawfully  on  their  own  common  before  they 
strayed."  That  the  excuse  does  not  depend  on  the  land  into  which 
cattle  stray  being  legally  waste,  appears  from  Welh  v.  Pearey^  1  New 
Ca.  556.  There  lands  on  which  common  pur  cause  de  vicinage  had 
existed  were  comprehended  in  a  private  inclosure  act,  which  empowered 
a  commissioner  to  direct  that  all  rights  of  common  over  such  lands 
should  cease ;  and  he  did  so ;  yet,  the  lands  not  having  been  actually 
inclosed,  it  was  held  that  the  feeding  of  sheep  there  was  still  excusa- 
ble under  the  former  right  by  reason  of  vicinage.  It  would  have 
been  the  same  if  the  lords  of  the  adjacent  lands  respectively  had  bought 
up  all  the  rights  of  common ;  the  privilege  of  excuse  pur  cause 
*de  vicinage  would  not  have  been  abolished.  Therefore -common  r^gnft 
par  cause  de  vicinage  may  exist  where  there  is  no  right  of  com- 
mon in  the  adjacent  lands.  This  appears  also  from  the  precedent,  ia 
Bast.  Ent.  2Ve«pas,  625  i,  11,  of  a  plea  that  the  lord  and  tenants  at 
will  for  the  time  being  of  a  manor,  and  the  lord  of  another  manor  (under 

(a)  It  is  alao  laid  down  in  Fitz.  Abr.  Comen,  pi.  5,  that  no  lord  shall  claim,  &c.  (as  aboY9)V 
vita  a  reference  to  22  H.  6,  51  Yearb.  Paach.  22  H.  6,  51  A»  pi.  15). 

2h2 
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^mhom  tft«  defeiMbnit  beld  at  irill)  sad  those  ulioie  flsttle  heLid,  kt, 
MoA  their  teoants  at  trfll,  fte.,  loed  to  interoommon  csodt  tidnagn  it 
•eertain  eontigooiu  pattwrtMj  being  parcels  of  the  two  manors  mpeetinlj. 
'(Haulk,  J.  There  the  eommon  is  pleaded  as  preseriptiTe.  Here  it  ii 
not  pleaded  as  prescriptive,  nor  yet,  strictly,  as  bj  custom.]  It  cumot 
be  claimed  by  prescriptioii ;  for  it  is  not  a  right  in  alieno  ado,  either 
-of  a  profit  i  prendre  or  of  an  easement,  but  rests  in  mere  excuse.  Ai 
PowsLL,  J.,  said  in  BramfeOd  y.  Ktrber^  11  Mod.  72:  ^'Thisscrtor 
'Oommon  most  be  in  nature  of  an  escape,  and  so  an  ezcnse;  for  a  mu 
-eannot  pnt  in  bis  cattle  in  the  common  of  vicinage  originally  but  they 
must  escape.  They  may  inclose  one  against  the  other,  if  Uiey  will  U 
-•t  the  charge:"  and  Holt,  C.  J.,  observed:  ^*In  pleading  this  kind 
at  common,  it  onght  to  be  pleaded  mutual.  If  a  man  go  into  a  eommos 
of  vicinage  to  drive  his  cattle  off  into  his  own  eommon  (for  he  ought  not 
to  keep  them  in  the  common  of  vicinage),  he  may  justify  this  trespssB; 
but  if  they  go  into  a  third  common,  such  excuse  perhaps  will  not  hoU." 
In  Smith  v.  Baynard,  8  Keb.  888,(a)  (not  cited  in  the  Oourt  bekw,)  it 
was  pleaded,  in  bar  to  an  avowry  for  taking  cattle  damage  feastnt, 
^that  the  locus  in  quo  adjoins  to  the  common,  to  which  the  plaintiff*! 
ground  adjoined,"  and  that  the  cattle  of  the  defendant"  (phuntiff)  '^pat 
*6241  ^^^  ^^^  ^grounds  have  used  time  out  of,  &c.,  to  escape,  ftc,  sad 
that  he  put  in  the  cattle  and  they  escaped  into  the  defendant's 
ground  for  want  of  inclosure  by  A.  and  the  plaintiff"  (defendant):  tn4 
on  demurrer,  the  Court  said :  *'  this  is  vicinage  sufficient,  as  well  as  to 
say  that  he  and  all  those  seised  of  those  lands  have  common  ratiou 
vicinagii."  The  observation  of  Holt,  0.  J.,  in  BrcmfeUd  v.  JTtrifrf 
points  to  mutuality  as  the  ground  on  which  rights  of  this  kind  rest; 
which  is  consistent  with  their  being  claimed  prescriptively  by  individnsk 
In  Welh  V.  Pearey,  1  New  Ca.  568,  667,  and  Eeath  v.  EUioU,  4  New 
Ca.  888,  891,  reciprocity  of  advantage  was  insisted  upon  as  essentiil; 
and  in  Clarke  v.  JSnker^  ant%,  p.  618,  mutual  acquiescence  was  pointed 
out  as  the  real  principle  on  which  this  practice  must  rest.  In  Yetik 
Hil.  18  H.  7, 18  B,  pi.  8  (cited  in  4  Vin.  Abr.  587,  tit.  Common  (K), 
pi.  6),  it  was  held  that  ^^  common  pur  cause  de  vicinage  does  not  begit 
only  by  the  bare  prescription,  but  with  the  prescription,  and  the  con* 
sideration  that  the  other  shall  have  common  in  like  manner  in  his  land; 
and  in  this  respect  it  was  distinguished  from  common  appendant  Thii 
agrees  with  the  doctrine  of  Lord  Cokb  in  Carhefs  Cbse,  7  Rep.  5  a, 
where  he  says  that  in  Norfolk  **  there  is  a  special  manor"  (manner)  "of 
common,  called  Shack,  which  is  to  be  taken  in  arable  land,  after  harrest 
until  the  land  be  sowed  again,  &c.,  and  it  began  in  ancient  time  in  tUi 
manner :  the  fields  of  arable  land  in  this  country  consist  of  the  lands  o( 
many  and  divers  several  persons  lying  intermixed  in  many  and  sereial 
small  parcelsi  so  that  it  is  not  possible  that  any  of  them,  without  trespass  to 

(i^  8m  pp.  638—640,  poll. 
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4h^  others^  ean  feed  their  cattle  in  their  own  land ;  and  therefore  everjr 
^one  doth  pat  in  their  cattle  to  feed  promisoad  in  the  open  field/'  r^oe^t 
And  he  then  add^:  *^the  said  common,  called  Shack,  which  in  ^    '^ 
the  beginning  was  bat  in  the  nature  of  a  feeding  becanse  of  yicinage 
kt  avoiding  of  suit,  within  some  places  of  that  country,  is  by  custom 
altered  into  the  nature  of  a  common  appendant  or  appurtenant,  and  in 
lome  places  it  retains  its  original  nature;  and  the  rule  to  know  it  is  the 
eostom  and  usage  of  every  several  town  or  place:"  and  he  further  states^ 
«B  s  criterion,  that,  if  a  party  has  purchased,  and  long  since  inclosed, 
divers  parcels  of  land  in  which  the  inhabitants  have  used  to  have  shack, 
and,  notwithstanding,  the  inhabitants  have  had  shack  there  by  passing 
in  at  bars  or  gates  with  their  cattle,  there  it  shall  be  taken  to  be  common 
appendant  or  appurtenant,  and  the  owner  cannot  exclude  them,  though 
Jie  will  not  common  with  them :  "  but  if  in  the  town  of  S.  the  custom  and 
usage  hath  been,  that  every  owner  in  the  same  town  hath  inclosed  their 
own  lands  from  time  to  time,  and  so  hath  held  it  in  severalty,  there  this 
usage  proves,  that  it  was  but  in  the  nature  of  shack  originally  for  the 
caaseof  vicinage,  and  so  it  continues;  and  therefore  there  he  may  inclose 
and  hold  in  severalty,  and  exclude  himself  to  have  shack  with  the  others/* 
He  then  states  a  resolution  of  the  Court  that  if  commons  of  the  towns 
A.  and  B.  adjoin,  and  one  has  common  with  the  other  by  reason  of  vicin- 
age, and  in  A.  there  are  fifty  acres  of  common,  and  in  B.  a  hundred,  A. 
eannot  put  more  cattle  into  their  common  of  fifty  acres  than  it  will  feed 
irithout  respect  to  the  common  in  B.,  nor  i  con  verso:  *^for  the  original 
caiue  of  this  common  for  cause  of  vicinage  was  not  for  profit,  but  f<flr 
prevenUng  of  suits  in  a  champaign  country ;  for  the  reciprocal  escapes 
of  the  one  town  into  '''tbe  other/'     These  authorities  show  that  p^^^p 
the  claim  to  common  pur  cause  de  vicinage  depends,  not  upon  the  ^ 
number  of  persons  occupying  the  lands  out  of  which  the  cattle  come,  or 
the  nature  of  their  interest,  as  commoners  or  exclusive  proprietors,  but 
i^)on  reciprocity  of  advantage  between  proprietors  of  any  description,  by 
the  mutual  allowance  of  escapes  which  are  unavoidable,  and  which  ari 
kept  within  due  limits.     The  right  of  common  of  shack  was  discussed  in 
Cheeieman  v.  Hardham^  1  B.  &  Aid*  706 ;  but  the  case  does  not  bear 
ipon  this;  and  the  privilege  does  not,  as  there  stated,  originate  in  a  right 
of  each  individual  to  put  on  the  common  such  a  number  of  cattle  as  his 
own  land  is  capable  of  supporting:  its  foundation  is  necessity,  from  want 
of  inclosure,  and  vicinity.     The  marginal  note  in  Heath  v.  EUiott^  4  Nefw 
Ca.  388,(a)  is  not  borne  out  by  the  report:  the  essential  point  was  that 
the  sheep  had  not  in  fact 'been  allowed  to  stray  from  one  down  to  the 
other.    And  so,  in  Clarke  v.  Tinker^  antd,  p.  604,  there  had  not,  in  pcini 
4if  fact,  been  any  intercommoning.     The  Court  below  was  mistaken  i^ 
assmning  that  the  claim  here  was  pleaded  as  by  custom*    The  replication 
Bets  up  neither  custom  nor  prescription,  but  merely  states  that  the  cloMi 

(«)  See  p.  S13»  aett  (^,  tnld* 
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have  lain  open  to  each  other  without  any  obligation  to  fence,  and  Aat 
cattle  have  escaped  reciprocally,  thns  resting  the  case  upon  a  mutoaKtj 
of  excuse  which  has  prevailed  from  time  immemoriaL 

(},  Mayety  contri.  The  replication  is  insufficient.  It  does  not  state 
*a9*n  ^^^^  ^^^  depasturing  by  plaintiff's  sheep  *wa8  ^*  as  of  right;"  nor 
-^  is  there  any  equivalent  allegation.  It  has  been  usual  to  allege 
common  on  the  respective  closes  from  which  the  cattle  strayed,  and  to 
atate  that  cattle  feeding  on  such  common  were  used  to  stray  on  the 
adjoining  waste.  The  excuse  here  is  unreasonable:  it  is  claimed  in 
respect  of  sheep  feeding  on  neighbouring  farms :  but  one  farm  may  con- 
tain five  acres,  another  five  hundred :  one  may  consist  chiefly  of  arable 
land,  the  other  of  pasture.  Kothing  is  stated  which  limits  the  number 
of  the  sheep.  The  replication  here  is  framed  partly  on  the  plea  of  com- 
mon  of  vicinage  and  partly  on  that  of  escape  by  defect  of  fences ;  the  alle- 
gation that  the  plaintiff  had  no  notice  of  the  escape  is  borrowed  from  the 
latter,  and  is  immaterial  to  the  former  plea.  No  case  has  been  cited 
in  which  one,  at  least,  of  the  adjacent  closes  was  not  subject  to  right  of 
common.  If  land  is  not  waste,  a  man  is  bound  to  keep  his  cattle  from 
straying  upon  it,  and  has  no  right  to  expect  that  his  neighbour,  unless 
bound  by  prescription,  should  fence  to  keep  them  out ;  this  appears  from 
ChurehiU  v.  Hvam,  1  Taunt.  529,  and  Com.  Dig.  Droit  (M  2).  Com- 
mon pur  cause  de  vicinage  is  described  in  Com.  Dig.  Common  (E)  M 
existing  when  two  or  more  '^  towns  have  common"  in  the  fields  within 
their  towns,  which  are  open  to  the  fields  of  the  neighbouring  towns,  and 
the  cattle,  **•  put  to  use  their  common  there,"  escape,  &c. :  and  Ti^rrinff' 
ham's  Casey  4  Rep.  88  &,  is  cited,  where  Wrat,  C.  J.,  said  that  the 
excuse  was  admitted  ^^  by  reason  of  the  ancient  usage  which  the  law 
allows  to  avoid  suits  which  would  arise,  if  actions  should  be  brought  for 
every  such  trespass,  when  no  separation  or  inclosure  is  between  the 
^  commons."   [Parke,  B.   That  reason  applies  to  other  lands  *thaa 

•J  commons,  where  many  sheep  are  kept.]  Such  lands  may  be 
inclosed,  to  prevent  straying.  In  Oorhefi  Casey  7  Rep.  5  &,  common 
pur  cause  de  vicinage  is  treated  of  incidentally,  and  the  case  is  put 
where  ^^  the  commons"  of  two  towns  are  adjoining,  and  in  the  town  of 
A.  there  are  fifty  acres  of  common,  and  in  the  town  of  B.  a  hundred. 
Where  common  of  shack  exists,  each  portion  of  land  is  used  in  the  same 
way :  the  same  remark  applies  to  common  on  wastes ;  and  there  the 
limitation  on  the  common  itself  limits  the  right  of  common  pur  cause  de 
nricinage.  The  reason  for  the  practice,  assigned  in  Corbet's  Case,  7  Bep. 
5  a,  that  the  fields  *'  consist  of  the  lands  of  many  and  divers  several  pe^ 
Mns  lying  intermixed  in  many  and  several  small  parcels,  so  that  it  is  not 
possible  that  any  of  them,  without  trespass  to  the  others,  can  feed  their 
cattle  in  their  own  land;  and  therefore* every  one  doth  put  in  their 
cattle  to  feed  promiscud  in  the  open  field,"  applies  to  a  number  of  pe^ 
sons,  but  not  to  two.    [Aldbrson,  B.    It  wpuld  apply  to  two,  if  one 
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boQght  many  pieces  of  land  interspersed  with  the  other's  land.]    In 

BrmfeUd  y.  Kirber^  11  Mod.  73,  Holt,  C.  J.,  treats  of  common  of 

Ticinage  with  reference  only  to  cattle  fed  on  commons.     In  OuUett  jr« 

Lope9j  18  East,  848,  the  question  related  to  commons  properly  so  called. 

Cheetman  v.  Hardhamy  1  B.  &  Aid.  706,  is  so  far  an  authority  here,  aa 

the  reasoning  of  Batlbt,  J.,  seems  applied  to  rights  of  pasture  enjoyed 

by  many  persons.     In  WeUi  v.  Pearcy^  1  New  Ca.  666,  567,  Tindal, 

G.  J.j  adopts  the  language  of  the  authorities  which  refer  the  privilege 

of  common  by  reason  of  vicinage  to  rights  of  pasture  on  neighbouring 

^commons;  and  the  excuse  relied  upon  in  that  case  arose  out  of   p^>«oQ 

8ach  a  right.     [Maule,  J.    You  say  that  there  must  be  rights  ^     '^ 

of  pasture  in  a  number  of  persons.    How  many  will  make  up  a  number  ?] 

At  least  there  is  no  instance  in  which  common  by  reason  of  vicinage  has 

been  claimed  between  two  only.    The  precedent  in  8  Ghitt.  Plead.,  380, 

7th  ed.,  speaks  of  the  privilege  as  enjoyed  in  respect  of  contiguous  closes^ 

not  commons ;  but  no  authority  is  given  for  such  a  form.     In  Heath  v. 

Miott^  4  New  Ca.  891,  it  was  suggested  that  the  plea  did  not  unambi* 

gnously  show  a  right  of  common  on  Houghton  Down ;  but  the  decision 

tamed  on  the  application  of  the  evidence  to  the  pleadings ;  and  TindaLi 

C.  J.,  thought  it  rightly  found  by  the  jury  that  on  Houghton  Down 

there  had  been  no  permitted  use  of  pasture  at  all.     [Pares,  B.     The 

case  goes  far  to  show  that  common  pur  cause  de  vicinage  might  have 

existed  where  one  only  of  the  pastures  from  which  the  cattle  escaped 

iras  subject  to  common.     The  ordinary  right  of  common  was  alleged 

there  as  existing  on  one  of  the  downs,  but  was  not  alleged  as  to  the 

other.    According  to  you  the  plea  was  bad.]     It  was  not  demurred  to* 

[Maulb,  J.     You  would  find  it  difScult  to  show  a  plea  of  this  kind  where 

any  right  of  common  is  alleged  except  that  on  which  the  party  pleading 

relies  in  his  own  excuse.]      Littledale,  J.,  on  the  trial  of  Heath  v. 

Mliottj  appears  to  have  thought  the  evidence  not  conclusive  against 

common  pur  cause  de  vicinage  on  either  down ;  for  that  the  driving  back 

of  the  sheep  from  each  was  consistent  with  the  claim,  that  resting  merely 

on  excuse.     [Alderson,  B.     They  could  not  be  driven  back  if  there 

Iras  ^common  by  reason  of  vicinage.     The  fact  of  such  driving  r^/^o^ 

was  evidence  against  the  claim.]    If  the  claim  exists,  the  tres-  ■- 

pass,  though  excused,  is  not  to  continue.     [Aldbrson,  B.     The  party 

irishing  to  get  rid  of  it  must  inclose.     Clarke  v.  Tinker^  ant%,  p.  604^ 

shows  that  driving  back  is  evidence  against  the  claim.    Parke,  B.    In 

Termes  de  la  Rey,  140,  tit.  Cammonj  ed.  1708,  it  is  said  that,  where 

there  is  common  by  reason  of  vicinage,  if  cattle  of  one  town  stray  into 

fields  of  the  other,  '^  there  they  ought  to  suffer  them.'']   In  that  passage 

it  seems  to  be  considered  that  the  whole  object  of  the  practice  is  ^*good 

neighbourhood"  between  towns.     Holt,  C.  J.,  said,  in  Bromfeild  v. 

JETtXer,  that,  if  a  man's  cattle  stray,  ^^he  ought  not  to  keep  them  in  the 

common  of  vicinage."    Blackstone,  2  Comm.  84,  speaking  of  this  kind 
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of  common,  says :  ^^  Neither  kath  any  person  of  one  tovn  a  right  to  pot 
Us  beasts  originally  into  the  other's  common :  but  if  they  esoape,  and 
stray  thither  of  themselires,  the  law  winks  at  the  trespass."  In  Smith 
T.  Baynardj  3  Eeb.  388,  the  pleadings  are  not  fully  stated ;  and  the 
case  is  obscure  and  contradictory.  If,  then,  there  be  no  precedent  for 
daiming  this  privilege  except  where  there  are  adjacent  commons,  the 
plaintiff  cannot  justify  a  pleading  which,  in  effect,  alleges  a  right  to  let 
his  cattle  stray  on  a  neighbonr's  pasture  unless  he  incloses,  and  does  not 
expressly  found  that  right  on  a  prescription. 

Watson,  in  reply.  Supposing  the  argument  for  the  defendant  to  be 
correct,  there  is  no  authority  for  saying  that  a  party  relying  on  conunon 
by  reason  of  vicinage  must  necessarily  plead  that  both  the  adjacent  pa8> 
^oQi-t  tures,  *of  which  he  holds  one,  were  commonable.  [Goltmah,  J. 
-'  Have  you  found  any  case  where  the  party  claiming  the  excuse 
did  not  aver  that  the  land  from  which  his  oigrn  cattle  escaped  was  cooh 
mon  ?]  That  was  not  exactly  the  form  of  averment  in  Clarke  r. 
Tinker.  The  assumption  that  common  of  this  kind  has  been  recognised 
only  where  the  neighbouring  proprietors  were  many,  because  the  pur- 
pose was  to  prevent  multiplicity  of  suits,  has  no  real  foundation.  A 
thousand  sheep  of  one  proprietor  may  cause  as  much  litigation  as  if  the 
proprietors  were  a  thousand.  In  the  passages  which  have  been  cited  ai 
to  neighbouring  towns,  the  word  ''town"  does  not  necessarily  imply  the 
existence  of  common  of  pasture.  They  probably  refer  to  the  case,  not 
imusual,  of  open  lands  in  which  certain  persons  of  a  township  have  s 
freehold  or  other  common  interest.  [Goltman,  J.  Where  there  wai 
common  of  pasture,  the  number  of  cattle  would  necessarily  be  limited; 
but,  in  the  case  of  an  exclusive  interest,  what  would  be  the  limit  ?]  It 
would  be  the  proprietor's  duty  not  to  overstock.  [Gbesswbll,  J.  In 
the  exercise  of  right  as  on  a  man's  own  land,  who  can  say  what  is  over* 
stocking?]  The  argument  drawn  from  this  inconvenience  was  con- 
sidered and  met  by  the  Gourt  of  Queen's  Bench,  in  Prichard  v.  PowtU^ 
antd,  p.  603.  There  is  a  plea  of  common  of  shack  in  Whiteman  v.  King^ 
2  H.  Bl.  4,  where  the  enjoyment  of  that  right  by  the  landowners 
mutually  is  set  forth  as  an  essential  part  of  it.  In  Bracton,  222  b,  B. 
4,  c.  38,  §  1,  common  by  reason  of  vicinage  is  grounded  wholly  on 
neighbourhood  and  mutuality :  ''  Item"  (aoquiritur  communia)  ''  ex  cansfi 
*f{^9i  vicinitatis,  ut  si  quis  cum  vicino,  et  '''vicinus  cum  eo."  The  same 
^^  words  appear  in  Fleta,  254,  B.  4,  c.  19,  §  3. 

Our.  adv.  vuU. 

Parke,  B.,  now  delivered  the  judgment  of  the  Gourt. 

This  case  was  argued  at  the  sittings  after  last  Michaelmas  term, 
before  my  brothers  Aldbrson,  Goltman,  Maulb,  Rolfb,  Gresswell, 
Platt,  and  myself.  It  came  before  us  on  a  Writ  of  Error  on  a  judg- 
ment of  the  Gourt  of  Queen's  Bench  for  the  defendant,  on  a  demurrer 
to  a  rejoinder.    (His  Lordship  here  stated  the  pleadings.)    The  rejoindtf 
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iiB  tdmitted  on  the  wgnment  bere,  m  it  was  in  the  Court  of  Qneen'e 
Beoeh,  to  be  bad ;  and  the  question  is  whether  the  replication  was  good* 
It  most  be  considered  to  be  established  that  a  common,  or  as  it  is 
sometimes  called  feeding,  Corbet^ %  Case^  7  Rep.  5  a,  per  cause  de  vici- 
nage,  is  not  properly  a  right  of  common  or  profit  H  prendre,  but  rather 
«D  ezcase  for  a  trespass ;  Go.  Lit.  122  a :  see  also  the  authorities  cited 
m  Wella  t.  Pearey^  1  New  Ca.  556,  567.  Lord  Coke  says  that  the 
person  entitled  cannot  put  in  his  cattle  into  the  adjoining  waste,  but 
they  must  escape  into  it ;  yet  in  some  of  the  precedents  after  noticed,  as 
in  Rastell,  625  b,  and  Tear  Book,  22  H.  6,  p.  51,(a)  the  turning  on 
is  stated  to  be  on  the  adjoining  pasture.  It  must,  however,  we  think, 
be  considered  that  the  law  is  as  stated  by  Lord  Coke.  The  question 
then  arises,  to  which  the  argument  before  us  was  mainly  addressed, 
irhether  it  is  essential,  to  support  such  a  claim,  that  it  should  be  between 
persons  having  rights  of  common  properly  so  called,  or  at  least  that 
there  should  be  commoners  on  both  sides,  *or  whether  it  may  r^goo 
exist  between  two  proprietors  whose  lands  are  not  subject  to  com-  '- 
uon  rights :  and  very  ingenious  arguments  in  support  of  the  affirmative 
of  that  proposition  were  used.  The  Court  of  Queen's  Bench  do  not 
appear  to  have  expressed  any  distinct  opinion  on  this  point. 

If  this  had  been  the  only  question,  we  think,  after  a  careful  considen^ 
tion  of  the  arguments  and  of  the  authorities,  we  should  probably  have 
held  that  it  might  exist  between  two  proprietors  without  commoners  on 
either  side.  The  reason  of  the  law  which  sanctions  a  claim  of  this  sort 
is  either  on  account  of  its  convenience,  it  being  better  to  intercommon 
than  that  each  should  watch  his  own  cattle,  7  Ed.  4,  26  ;(&)  or  to  avoid 
moltiplicity  of  suits,  4  Rep.  88  b  \{i)  and  both  these  reasons  apply  to 
owners  who  interpasture  as  well  as  to  commoners,  though,  as  to  the 
latter,  not  to  the  same  degree :  and  the  argument  that  the  right  can 
eiist  amongst  commoners  only,  because  they  only  are  limited  in  turning 
on  cattle  on  the  undivided  waste  or  land,  is  of  no  weight,  because  the 
alleged  usage  restricts  the  right  of  intercommoning  to  cattle  ^uZy 
turned  on  in  order  to  pasture  on  the  land  of  one  proprietor,  and  ther^ 
fore  limits  the  number  to  such  as  could  reasonably  be  fed  on  the  land  in 
respect  of  which  the  right  is  claimed.  See  also  Cwhe€%  Ca%e^  7  Rep.  5  a. 
And,  if  we  refer  to  the  authorities,  we  find  that  none  lay  it  down  to  be 
necessary  that  there  should  be  rights  of  common  on  both  sides ;  and  there 
are  several  old  authorities  that  the  right  may  be  prescribed  for  by  two 
owners.  In  the  *Year  Book,  22  H.  6,  p.  51,(d)  is  a  prescription  r*gQ4 
by  the  lord  of  Sale  for  his  freeholders  for  life,  for  years  or  at  *■ 
^ill,  without  any  allegation  that  they  had  right  of  common.  In  Fits; 
Kat.  Brev.  180  D,  it  is  said,  ^'one  neighbour  may  claim  common  by 

(a^  Yearb.  Pascb.  22  H.  6,  f.  51  A,  pi.  15. 

(&)  Yearb.  Hil.  7  Ed.  4,  ibi.  26  A,  pi.  3.  (c)  TyrHng1uniC$  Caie. 

«2)  Yearb.  PaM:h.  22  H.  6,  f.  51  A,  pi.  15. 
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(Of  common^  says :  *^  Neither  kath  any  person  of  one  town  a  r^Iit  to  pot 
^  beasts  originally  into  the  other's  common :  but  if  they  e$cape,  and 
Stray  thither  of  themselves,  the  law  winks  at  the  trespass.*'  In  Smitk 
T.  Baynardj  3  Eeb.  388,  the  pleadings  are  not  fully  stated ;  snd  tke 
case  is  obscure  and  contradictory.  If,  then,  there  be  no  precedent  for 
claiming  this  privUege  except  where  there  are  adjacent  commons,  tli9 
plaintiff  cannot  justify  a  pleading  which,  in  effect,  alleges  a  right  to  let 
his  cattle  stray  on  a  neighbonr's  pasture  anless  he  incloses,  and  does  not 
expressly  found  that  right  on  a  prescription. 

WaUon^  in  reply.  Supposing  the  argument  for  the  defendant  to  be 
correct,  there  is  no  authority  for  saying  that  a  party  relying  on  common 
by  reason  of  vicinage  must  necessarily  plead  that  both  the  adjacent  pa8> 
^^^  _  tures,  *of  which  he  holds  one,  were  commonable.  [Coltmah,  J. 
^  Have  you  found  any  case  where  the  party  claiming  the  excoae 
did  not  aver  that  the  land  from  which  his  own  cattle  escaped  was  com- 
mon ?]  That  was  not  exactly  the  form  of  averment  in  ClarJu  v. 
Tinker.  The  assumption  that  common  of  this  kind  has  been  recognised 
only  where  the  neighbouring  proprietors  were  many,  because  the  pur- 
pose  was  to  prevent  multiplicity  of  suits,  has  no  real  foundation.  A 
thousand  sheep  of  one  proprietor  may  cause  as  much  litigation  as  if  the 
proprietors  were  a  thousand.  In  the  passages  which  have  been  cited  ai 
to  neighbouring  towns,  the  word  'Hown"  does  not  necessarily  imply  the 
existence  of  common  of  pasture.  They  probably  refer  to  the  case,  not 
imusual,  of  open  lands  in  which  certain  persons  of  a  township  have  a 
freehold  or  other  common  interest.  [Goltman,  J.  Where  there  vaf 
common  of  pasture,  the  number  of  cattle  would  necessarily  be  limited; 
but,  in  the  case  of  an  exclusive  interest,  what  would  be  the  limit  ?]  It 
would  be  the  proprietor's  duty  not  to  overstock.  [Gkesswbll,  J.  In 
tiie  exercise  of  right  as  on  a  man's  own  land,  who  can  say  what  is  over* 
stocking?]  The  argument  drawn  from  this  inconvenience  was  con- 
sidered and  met  by  the  Court  of  Queen's  Bench,  in  Prichard  v.  PomU^ 
antd,  p.  603.  There  is  a  plea  of  common  of  shack  in  Whiteman  v.  Ki^% 
2  H.  Bl.  4,  where  the  enjoyment  of  that  right  by  the  landowner! 
mutually  is  set  forth  as  an  essential  part  of  it.  In  Bracton,  222  b,  B. 
4,  c.  38,  §  1,  common  by  reason  of  vicinage  is  grounded  whollj  on 
neighbourhood  and  mutuality :  '^  Item"  (acquiritnr  communia)  ^^  ex  causft 
*(K^9^  ^^^^>^^^^i^  ^^  ^i  4^^  c^™  vicino,  et  '^'vicinus  cum  eo."  The  same 
^^"J  words  appear  in  Fleta,  254,  B.  4,  c.  19,  §  3. 

Our*  adv.  viiA* 

Parke,  B.,  now  delivered  the  judgment  of  the  Court. 

This  case  was  argued  at  the  sittings  after  last  Michaelmas  term, 
before  my  brothers  Alderson,  Coltman,  Mauls,  Rolfe,  Cresswell, 
Platt,  and  myself.  It  came  before  us  on  a  Writ  of  Error  on  a  jadg- 
mont  of  the  Court  of  Queen's  Bench  for  the  defendant,  on  a  demurrer 
to  a  rejoinder.    (His  Lordship  here  stated  the  pleadings.)    The  rejoinder 
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ir«B  ftdmitted  on  iht  urgmnent  bere,  as  it  was  in  the  Court  of  Queen's 
Bench,  to  be  bad ;  and  the  question  is  whether  the  replication  was  good» 

It  must  be  considered  to  be  established  that  a  common,  or  as  it  is 
sometimes  called  feeding,  Cwbe£%  Cau^  7  Rep.  5  a,  per  cause  de  vici- 
nsge,  is  not  properly  a  right  of  common  or  profit  H  prendre,  but  rather 
an  excuse  for  a  trespass ;  Go.  Lit.  122  a :  see  also  the  authorities  cited 
m  WMi  Y.  Peareyj  1  New  Ga.  556,  567.  Lord  Coke  says  that  the 
person  entitled  cannot  put  in  his  cattle  into  the  adjoining  waste,  but 
they  must  escape  into  it ;  yet  in  some  of  the  precedents  after  noticed,  as 
in  Rastell,  625  b,  and  Year  Book,  22  H.  6,  p.  51,(a)  the  turning  on 
is  stated  to  be  on  the  adjoining  pasture.  It  must,  however,  we  think, 
be  considered  that  the  law  is  as  stated  by  Lord  Coke.  The  question 
then  arises,  to  which  the  argument  before  us  was  mainly  addressed, 
whether  it  is  essential,  to  support  such  a  claim,  that  it  should  be  between 
persons  having  rights  of  common  properly  so  called,  or  at  least  that 
there  should  be  commoners  on  both  sides,  *6r  whether  it  may  r^goo 
exist  between  two  proprietors  whose  lands  are  not  subject  to  com-  '- 
mon  rights :  and  very  ingenious  arguments  in  support  of  the  affirmative 
of  that  proposition  were  used.  The  Court  of  Queen's  Bench  do  not 
appear  to  have  expressed  any  distinct  opinion  on  this  point. 

If  this  had  been  the  only  question,  we  think,  after  a  careful  considen^ 
tion  of  the  arguments  and  of  the  authorities,  we  should  probably  have 
held  that  it  might  exist  between  two  proprietors  without  commoners  on 
either  side.  The  reason  of  the  law  which  sanctions  a  claim  of  this  sort 
is  either  on  account  of  its  convenience,  it  being  better  to  intercommon 
than  that  each  should  watch  his  own  cattle,  7  Ed.  4,  26  ;(&)  or  to  avoid 
multiplicity  of  suits,  4  Rep.  88  b  :{e)  and  both  these  reasons  apply  to 
owners  who  interpasture  as  well  as  to  commoners,  though,  as  to  the 
latter,  not  to  the  same  degree :  and  the  argument  that  the  right  can 
exist  amongst  commoners  only,  because  they  only  are  limited  in  turning 
on  cattle  on  the  undivided  waste  or  land,  is  of  no  weight,  because  the 
alleged  usage  restricts  the  right  of  intercommoning  to  cattle  duly 
tamed  on  in  order  to  pasture  on  the  land  of  one  proprietor,  and  ther^ 
fore  limits  the  number  to  such  as  could  reasonably  be  fed  on  the  land  in 
respect  of  which  the  right  is  claimed.  See  also  Corbet's  Ca%e,  7  Rep.  5  a. 
And,  if  we  refer  to  the  authorities,  we  find  that  none  lay  it  down  to  be 
necessary  that  there  should  be  rights  of  common  on  both  sides ;  and  there 
are  several  old  authorities  that  the  right  may  be  prescribed  for  by  two 
owners.  In  the  *Year  Book,  22  H.  6,  p.  51,((2)  is  a  prescription  r^ego^ 
by  the  lord  of  Sale  for  his  freeholders  for  life,  for  years  or  at 
will,  without  any  allegation  that  they  had  right  of  common.  In  Fits; 
Kat.  Brev.  180  D,  it  is  said,  **one  neighbour  may  claim  common  by 

(a^  Yevb.  Pascb.  22  M.  6,  f.  51  A,  pi.  15. 

(h)  Yearb.  Hil.  7  Ed.  4,  ibl.  26  A,  pi.  3.  (r)  TyrHngham^B  Caie. 

(d)  Yearb.  Pa«:h.  22  H.  6,  f.  51  A,  pi.  15. 
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vicinage  in  the  land  of  another  neighbour,  although  he  be  not  lord  of  the 
town."     In  the  Year  Book  7  Ed.  4,  26,(a)  there  is  a  difference  of  opimoa 
i>etween  the  judges.     Gokb,  C.  J.,  was  of  opinion  that  the  allegation  of 
A  custom  for  the  inhabitants  of  Sale  to  intercommon  was  bad,  and  thai 
the  prescription  should  be  in  a  que  estate ;  and  Littleton,  J.,  contri, 
that  it  was  enough  to  plead  usage.     The  necessity  of  a  right  of  common 
in  the  persons  pleading  the  usage  is  not  mentioned.    In  the  case  of  com- 
mon of  shack,  the  owner$  of  common  field  lands,  not  the  commoners,  int6^ 
common ;  Corbefi  Oase^  7  Rep.  5  a.     Of  modern  precedents  not  many 
are  to  be  found.     That  in  Mr.  Ghitty's  book,(i)  from  which  this  replica- 
tion appears  to  have  been  taken,  does  not  mention  rights  of  common. 
It  is  followed  in  the  case  of  Clarke  t.  Tinker^  in  part,  right  of  common 
Jbeing  stated  on  one  side,  not  on  the  other.     That  in  Heath  v.  Ettidtj 
4  New  Ca.  888,  states  the  usage  to  be  both  for  cattle  turned  on  to  feed 
and  to  use  common  of  pasture.     In  Wells  v.  Pearcy^  1  New  Ga.  556, 
the  usage  is  said  to  be  for  commoners  only.     In  one  precedent  of  the 
late  Mr.  Serjeant  Williams  it  is  pleaded  as  a  right  by  custom  for  cattle 
-depasturing  and  feeding,  not  stating   in  what  right;    in  another,  an 
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ancient  usage  *for  common  pur  cause,  &c.,  for  all  having  either 


right  of  pasturage  or  common  of  pasture.  On  the  whole,  the 
-authorities  appear  to  show  that  there  is  no  necessity  for  commoners  on 
•both  sides  in  order  to  give  validity  to  a  claim  of  common  pur  cause  de 
vicinage,  though,  where  such  common  exists,  most  frequently  there  are 
commoners  on  both  sides. 

But,  even  assuming  it  to  be  clearly  made  out  that  two  private  owners 
of  estates  may  have  the  right  of  interpasturing,  we  do  not  think  that 
auch  right  is  properly  claimed  by  this  replication. 

The  Court  of  Queen's  Bench  held  that  such  a  claim  in  a  private  estate 
could  not  be  good  by  custom :  and  we  entirely  agree  with  them.  A 
custom  is  the  lex  loci,  an  ancient  local  law  in  some  known  district,  as  a 
hamlet,  town  or  manor ;  Go.  Lit.  110  b ;  and  does  not  arise  from  tbe 
grant,  act  or  agreement  of  the  party ;  Gateward*9  Casey  6  Rep.  59  k, 
60  b :  whereas,  this  right  does,  and,  though  not  a  profit  &  prendre,  nor 
properly  an  easement,  but  rather  an  excuse  for  a  trespass,  has  its  origin 
from  a  presumed  mutual  grant  or  covenant  between  the  ovmers  of  each 
farm  that  neither  of  them  or  their  tenants  should  sue  the  other  or  his 
tenants,  or  distrain,  or  perhaps  even  drive  their  cattle  away  (see  Termes 
de  la  hejyie)  Common  per  Cause^  &c.),  so  long  as  the  farms  should  re- 
spectively lie  open  to  each  other.  It  is  releasable  like  any  other  private 
right ;  and  it  ought,  according  to  the  rules  of  pleading,  to  be  pleaded  as 
a  prescription.  A  prescriptive  obligation  on  another,  such  as  to  repair 
fences,  need  not  be  pleaded  in  a  que  estate,  because  the  party  pleadinj 

(a)  Yearb.  Hil.  7  Ed.  4.  f.  26  A,  pi.  3. 
(6)  See  3  Chitt.  Plead.  380,  7th  ed. 
{€)  140,  Ed.  1708. 
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does  not  faiow  the  *title,  and  may  therefore  Bay  that  the  tenants  r-^r^oa 
and  occupiers,  from  time  whereof,  &c.,  have  heen  used  to  make  '- 
and  repair  fences ;  but  the  real  nature  of  the  right  in  question  is  not  a 
simple  prescriptiye  obligation  not  to  sue  for  trespasses  or  distrain  cattle 
on  his  side,  but  a  mutual  obligation  on  both.  The  obligation  of  one 
owner  is  the  consideration  for  that  of  another :  per  Holt,  C.  J.,  **  it 
ongbt  to  be  pleaded  mutual ;"  BroomfeQd  y.  Ktrher^  11  Mod.  73 :  and 
therefore  we  think  that  so  general  a  mode  of  pleading  as  has  been 
adopted  in  this  case^  which  seems  to  have  been  taken  in  part  from  a  plea 
of  the  obligation  to  repair  fences,  cannot  be  sustained.  There  ought^ 
upon  principle,  to  be  a  plea  of  prescription  in  a  que  estate  where  it  is 
not  a  manorial  custom ;  such  a  plea  is  given  in  Rastell's  Entries,  625  b; 
though,  it  is  to  be  observed,  in  that  precedent  the  turning  on  is  alleged 
to  be  on  the  adjoining  common,  which  is  inconsistent  with  the  notion  of 
common  pur  cause  de  vicinage  as  generally  received. 

The  present  replication  appears  to  us  to  be  defective  in  substance  as  a 
plea  of  prescription.  It  does  not  state  that  the  farms  have  respectively 
time  out  of  mind  had  common  pur  cause  de  vicinage,  eo  nomine,  or  in  any 
way  show  the  common  to  be  annexed  to  the  estate  in  the  land  which  the 
plaintiff  occupies.  The  statement,  in  the  subsequent  part  of  the  repli- 
cation, of  the  plaintiff's  title  to  the  land  forms  no  part  of  the  statement 
of  right  or  quasi  right,  but  only  serves  to  bring  the  plaintiff's  sheep 
within  the  right  as  before  claimed ;  it  only  states  by  way  of  showing  the 
common  pur  cause  de  vicinage,  that  the  sheep  have  from  time,  &c.,  been 
used  *and  accustomed  to  wander.  This  fact,  indeed  every  part  r^cgo^ 
of  the  replication,  may  be  true,  and  yet  Nant  Heilyn  and  Tan  ^ 
7  Graig  may  have  been  both  the  property  of  one  owner  in  fee  till  the 
commencement  of  the  suit. 

In  pronouncing  this  decision  we  are  not  called  upon  to  say  what  alle- 
gation of  common  pur  cause  de  vicinage  would  be  sufScient  in  a  declaration 
or  in  any  pleading  in  which  the  common  was  not  claimed  against  the 
opposite  party,  but  against  some  other  by  way  of  inducement ;  or  in  any 
case  wherein  the  party  pleading  is  a  stranger  to  the  right  of  common ; 
or  where  his  position  is  such  that,  by  the  rules  of  pleading,  possession 
only  (or,  in  case  of  things  incorporeal,  quasi  possession)  is  sufficient  to 
maintain  his  pleading :  nor  do  we  decide  what  is  the  proper  form  of 
claiming  common  pur  cause  de  vicinage  in  the  more  usual  case  in  which 
it  is  claimed  as  incident  to  an  ordinary  right  of  common  on  the  land 
from  which  the  cattle  escaped.  These  cases  are  to  be  governed  by  the 
principles  of  law  and  the  authorities  which  are  applicable  to  them.  Our 
decision  is  confined  to  the  case  of  a  party  who  is  shown  by  the  preceding 
part  of  the  record  to  be  a  wrongdoer  on  the  land  of  the  opposing  party, 
claiming  by  his  replication,  &c.,  the  common  pur  cause  de  vicinage  as 
annexed  or  incident  to  his  own  land,  in  derogation  of  the  general  exclu- 
sive right  of  his  opponent  to  his  land.    In  such  a  case  the  general  prin- 
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eiples  of  law  require  that  the  olaim  should  be  shown  to  arise  bj  gnak  er 
prescriplioii ;  and  we  think  the  replication,  in  the  present  casSp  defeetifB 
in  sabstanoe  for  not  showing  the  one  or  the  other. 
*Msn      ^^  ^^^  argument,  the  case  of  Smith  y.  B^nardj  ^irhieh  ms 

-I  cited  from  3  Keble,  888, 417,  was  pressed  on  the  Court  as  one  in 
irhich  a  plea  to  the  like  effect  as  this  replication  had  been  held  good  ot 
dMnarrer.    The  report  referred  to  is  so  confosed  (even  after  correethig 
aome  obvious  mistakes  of  ^'plaintiff''  and  ^^ defendant"  for  each  other) 
that  it  is  scarcely  possible  to  conjecture  from  it  what  was  the  matter  in 
question,  or  to  draw  from  it  any  inference  except  that  the  pleadings  and 
argument  are  erroneously  and  imperfectly  stated.     There  is  a  notice  of 
the  case  in  a  later  stage  in  the  same  book,  p.  417,  not  referred  to  in  the 
argument,  which  is  much  clearer,  and  which  reports  that  case  as  one  in 
which  the  plaintiff  in  his  replication  replied  to  a  justification  for  damage 
feasant  that  his  cattle  escaped  from  a  close  in  which  he  had  commoB  por 
cause  de  vicinage  into  the  defendant's  close  in  default  of  repair  bj  the 
defendant,  who  was  bound  by  prescription  to  repair ;  to  which  the  de- 
fendant demurred :  and  the  plaintiff  had  judgment.     This  is  sufficiently 
simple  and  intelligible ;  but,  as  it  seemed  unlikely  that  in  this  state  of 
the  record  the  confusion  in  the  report,  p.  888,  should  have  arisen,  or 
some  of  the  questions  obscurely  intimated  there  have  been  raised,  we 
caused  the  record,  which  is  still  extant  in  the  Queen's  Bench,  to  be  exir 
mined.     It  is  of  Hilary  term  25  k  26  C.  2,  112.    By  this  record  it 
appears  that  it  was  an  action  of  replevin  for  taking  the  plaintiff's 
cattle  in  Gross  Park.     The  defendant  in  his  avowry  said  that  Ontf 
Park  contains  one  acre,  and  that  he  is  seised  in  fee,  and  took  the  catde 
damage  feasant.     The  plaintiff  pleaded  in  bar  that  he  is  owner  and 
fteised  of  twenty  acres,  called  Vicarage  Common,  contiguous  to  a  pared 
♦^RQi  *^^  ^^      called  Tregowe  Common,  not  separated  by  any  fence, 

•1  &c.,  from  Vicarage  Common,  and  that,  from  time  whereof,  kty 
the  aforesaid  cattle  were  accustomed  to  feed  in  the  twenty  acres  and  to 
stray  into  Tregowe  Common,  and  to  intercommon  on  account  of  vicinage; 
and  that  Tregowe  Common  was  contiguous  to  a  close  of  John  Paul  called 
Havas  and  Creeg ;  and  that  John  Paul  and  the  tenants  of  that  close, 
fcc,  from  time  whereof,  &c.,  were  accustomed  to  repair  the  fences  be- 
tween that  close  and  Tregowe  Common ;  and  that  Havas  and  Creeg  lies 
contiguous  to  a  close  of  the  defendant  called  Croft,  and  that  the  defend- 
ant and  tenants  of  Croft,  and  John  Paul  and  the  aforesaid  tenants  and 
occupiers  of  Havas  and  Creeg,  were  used  and  ought  to  repair  the  bedgei 
and  ditches  between  Havas  and  Creeg  and  Croft,  and  that  Croft  liee 
contiguous  to  Cross  Park  in  which,  &c.,  then  in  the  occupation  of  the 
defendant :  and  the  plaintiff  further  said  that,  he  being  seised  of  Vicarage 
Common  and  the  defendant  seised  of  Cross  Park,  he  put  his  cattle  into 
the  twenty  acres  to  feed  there ;  and,  because  the  hedges  of  the  defendant 
between  the  two  closes  were  broken  in  defect  of  defendant,  that,  the 
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^liitttiff  baving  placed  his  cattle  to  feed  there,  they  strayed  into  Tregoire 
Common  and  from  thence  into  Havas  and  Greeg,  and  thence  into  Croft, 
and  thence  to  Cross  Park,  into  which  thej  entered  in  default  of  the 
defendant,  and  the  cattle  were  in  the  said  close  in  which,  &c.,  feeding, 
at  the  same  time  when,  &c.,  until  the  defendant  took  them,  &c.  The 
defendant  demurred  to  this  plea  in  bar,  stating,  as  special  causes,  that 
ly  the  law  of  the  land,  cattle  of  any  one  person  cannot  obtain  any  right 
of  intercommoning  in  alieno  solo  by  usage  or  "  per  aliquam  longi  tern* 
poria  prescriptionem,"  and  for  that  it  is  not  shown  by  *that  plea  p^/»j^^ 
that  the  cattle  entered  by  defect  of  fences.  The  plaintiff  joined  ^ 
in  demurrer.  No  judgment  is  entered  on  the  roll.  Bat,  supposing  the 
judgment  to  have  been  for  the  plaintiff,  as  reported  in  3  Keb.  417,  it 
by  no  means  supports  the  replication  in  the  present  case.  The  plea  in 
bar  in  Smith  v.  Baynardj  8  Keb.  888,  417,  does  not  claim  right  of 
common  pur  cause  de  vicinage  in  the  defendant *s  land,  but  amounts  only 
to  a  plea  of  defect  of  fences,  the  averments  preceding  the  statement  of 
escape  through  defect  of  fences  into  the  defendant's  land  having  no 
other  purpose  than  to  show  that  the  plaintiff's  cattle  were  lawfully  on 
the  land  adjoining  the  defendant's,  and  thus  that  the  alleged  trespass 
arose  from  a  default  of  the  defendant  without  any  default  of  the  plain- 
tiff: see  Fitz.  N.  B.  128  C,  9th  ed.,  note  (a),  where  it  is  said  that,  ^^  If 
A.  be  bound  to  inclose  against  B.  and  B.  against  C,  and  beasts  escape 
out  of  the  land  of  C.  into  the  land  of  B.  and  thence  into  the  land  of 
A.,  A.  shall  not  have  trespass  against  C." 

The  allegation,  in  the  plea  in  bar  in  Smith  v.  Baynardy  of  common 
pur  cause  de  vicinage  in  Tregowe  Common,  not  charging  the  defendant's 
land,  but  being  introduced  only  for  the  purpose  above  mentioned,  was 
properly  considered  as  sufficient,  on  the  same  principle  that  possession 
of  a  close  without  showing  title  would  in  a  like  case  have  been.  It 
appears,  therefore,  that  the  case  of  Smith  v.  Baynard  does  not  support 
the  replication  in  the  present  case. 

For  the  reasons  before  given  we  think  that  replication  insufficient,  and 
that  the  judgment  must  be  affirmed.  Judgment  affirmed. 


*The  SAINT  KATHARINE  Dock  Company  v.  HIGGS.     [•641 

Within  a  district  under  tbe  joriadictioii  of  Commiflsloners  of  Sewen,  were  three  (among  other) 
le?elt,  S.,  W.  and  N.  Each  waa  separately  aaseseed  for  its  own  drainage.  Afterwords,  the 
8.  and  W.  levels  were  united  by  certain  works  into  one  level ;  and,  some  years  after,  the 
level  formed  by  such  union  was  united  by  new  works  with  the  N.  level.  Tbe  inhabitants  of 
the  N.  level  then  derived  benefit,  in  common  with  the  rest  of  tbe  inhabitants  of  the  last 
united  level,  fit>m  the  sewers  of  the  whole  last  united  level,  but  they  were  not  benefited,  and 
weie  prejudiced,  by  the  union,  their  own  sewers,  which  previously  were  sufficient  to  drain  ths 
N.  level,  being  now,  for  the  purposes  of  the  whole  last  united  level,  more  used  than  before. 

By  a  jury  at  a  Court  of  Sewera  for  the  district  under  the  jurisdiction  of  tbe  Commissioners, 
pltinci&,  who  were  occupiers  of  land  in  tbe  N.  level,  were  presented  as  owners  and  occupiers 
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of  taxable  property  within  the  district.    The  Commiseionera  of  Sewers  eonfirmed  this  (It- 

■e:itment,  and  laid  a  single  rate  on  the  united  S.,  W.  and  N.  leveL 
Hddt  by  the  Court  of  Queen's  Bench,  and  by  the  Exchequer  Chamber,  affirming  the  judgment 

of  the  Queen*s  Bench : 
1.  That  the  Commissioners  hsd  power,  at  their  discretion,  to  unite  the  levels. 
S.  That  plaintifTs,  deriving  benefit  from  the  sewerage  of  the  level  formed  by  such  unioa.  wen 

liable  to  be  assessed  to  the  joint  rate  for  the  whole. 

Replevin.  At  the  Middlesex  sittings  after  Trinity  term,  1843, 
before  Lord  Denman,  G.  J.,  a  verdict  was  found  for  the  plaintiffs,  sub- 
ject to  a  case,  with  liberty  to  turn  the  same  into  a  special  verdict.  In 
Trinity  term,  1845,  the  case  was  argued(a)  by  Dundas  for  the  plain- 
tiffs, and  Kelly  for  the  defendant.  The  pleadings,  the  statements  in 
the  case,  and  the  arguments  used,  will  appear  sufficiently  from  the 
judgment  of  this  Court,  and  the  proceedings  in  the  Exchequer  Chamber. 

Our.  adv,  vult 

Patteson,  J.,  in  the  same  term  (June  4th,  1845),  delivered  the  judg- 
ment of  the  Court. 

This  was  an  action  of  replevin  for  taking  certain  goods  and  chattels 
of  the  plaintiffs.  The  defendant  made  cognisance  under  the  authority 
of  the  Commissioners  of  Sewers  for  the  Tower  Hamlets,  and  acknow- 
*f)421  ^^^S^^  ^^^  taking  for  a  tax  assessed  by  the  said  ^commissioners, 
acting  under  a  commission  bearing  date  the  5th  December,  1837. 
To  this  there  was  a  plea  in  bar,  that  the  defendant  of  his  own  wrong 
took  the  said  goods  and  chattels. 

And  the  question  is,  whether  the  said  tax  so  assessed  be  or  be  not 
legal,  no  objection  having  been  raised  in  the  course  of  the  argument  to 
the  nature  and  form  of  the  defendant's  authority. 

It  appears  from  the  case  that  the  jurisdiction  of  the  Commissioners 
of  Sewers  for  the  Tower  Hamlets  extends  over  a  large  and  very  p}pn- 
lous  district  containing  several  parishes  drained  by  means  of  commani- 
cations  with  the  rivers  Thames  and  Lea.  Within  that  district  is  contained 
a  portion  of  the  works  of  the  plaintiffs  hereinafter  mentioned.  Pre- 
viously to,  and  in,  the  year  1803,  the  said  district  comprised  six  distinct 
and  separate  levels,  three  of  which  only  it  is  needful  to  specify,  the 
Spital  Fields  level,  the  Wapping  level,  and  the  Nightingale  Lane  lereL 
After  that  year,  three  other  levels  were  added,  not  material  to  the 
present  inquiry;  as  to  which,  however,  it  is  stated  that  the  additioQ 
was  not  arbitrarily  made,  but  was  suggested  by  the  mode  in  which  each 
of  those  levels  could  be  drained  by  distinct  outlets  into  the  rivers  Thames 
and  Lea  respectively.  Until  the  junction  of  the  Spital  Fields  and 
Wapping  levels,  and  of  that  then  united  level  with  the  Nightingale  Lane 
level,  as  hereafter  mentioned,  each  of  the  several  levels  had  always  beea 
separately  assessed  for  the  expenses  of  its  own  drainage:  and  the  Night- 

(a)  May  27th.    Before  Pattbson,  Williams  and  Colsridoe,  Js.    Lord  Deitmax,  C.  J.,  wtf 
(nreaent  during  the  early  part  of  th^  argument  for  the  plaimifia. 
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ibgale  Lane  leyel  had  never  been  jointly  assessed  with  any  other  level 
until  the  assessment  now  in  question. 

In  the  year  1825,  an  act(a)  passed,  intituled  ^^  An  *act  for  ri^^o 
oonstructing  certain  wet  docks,  warehouses  and  other  works,  in  ^ 
the  parish  of  St.  Botolph  without  Aldgate,  and  in  the  parish  or  precinct 
of  St.  Katharine,  near  the.  Tower  of  London,  in  the  county  of  Middle- 
lex:"  and  the  plaintiffs  were  constituted  a  company  of  proprietors  of 
the  docks,  basons,  &c.,  under  the  name  and  style  of  ^*  The  St.  Katharine 
Dock  Company."  Shortly  after  the  passing  of  this  act,  the  docks, 
warehouses  and  other  works  of  the  said  Company  were  completed,  a 
portion  of  the  said  works  being  without  and  the  rest  within  the  jurisdic- 
tion of  the  Commissioners  of  Sewers  of  the  Tower  Hamlets.  Nothing, 
however,  turns  upon  this  circumstance ;  because  it  is  not  the  amount 
bat  (as  already  mentioned)  the  legality  of  the  assessment  which  is 
disputed. 

In  the  year  1827,  the  then  Commissioners  of  Sewers  for  the  Tower 
Hamlets  made  the  aforesaid  junction  between  the  Spital  Fields  and 
Wapping  levels,  and  made  them  one  by  means  of  certain  works,  which  it 
is  not  necessary  to  specify.  And,  by  a  decree  of  the  15th  of  November, 
1836,  the  then  Commissioners  of  Sewers  (being  different  from  those  who 
made  the  assessment  now  in  question)  ordered  that  a  communication 
should  be  made  between  the  Spital  Fields  and  Wapping  level  and  the 
Nightingale  Lane  level  by  means  of  two  distinct  sewers  in  the  case  par- 
ticularly described,  joining  the  former  with  the  latter  level  at  two  sepa- 
rate points,  and  effecting  the  drainage  of  the  Spital  Fields  and  Wapping 
level  by  means  of  the  sewer  of  the  Nightingale  Lane  level.  The  expense 
of  this  junction  was  paid  by  rates  made  exclusively  upon  the  Spital 
Fields  and  Wapping  level.  It  is  also  stated  that  the  only  available 
outlet  for  the  necessary  drainage  of  the  Spital  ^Fields  and  r^njA 
Wapping  level  was  through  the  sewer  of  the  Nightingale  Lane  ^ 
level.  Upon  the  subject  of  the  benefit  derived  by  the  Nightingale  Lane 
level  from  this  junction,  the  statements  in  the  case  are  somewhat  con- 
tradictory. It  is  true,  there  is  the  following  passage :  ''  The  St.  Katha- 
rine Dock  Company  have,  ever  since  the  said  junction,  in  respect  of 
their  property  derived  benefit  from  the  sewers  of  the  said  Spital  Fields, 
Wapping  and  Nightingale  Lane  level,  in  common  with  the  rest  of  the 
said  level."  That  is,  in  a  certain  sense,  true  undoubtedly;  because  the 
Nightingale  Lane  level  generally,  and  the  plaintiffs  amongst  others,  have 
their  drainage  continued  by  means  of  the  original  sewer ;  but  it  is  difiS- 
cult  to  perceive  any  additional  benefit  derived  to  them.  And,  accord- 
bgly,  in  another  part  of  the  case  we  find  the  following  passage :  '^  The 
said  Nightingale  Lane  level  derived  no  benefit  whatever  from  the  works 
by  which  the  alleged  junction  was  effected,  or  the  junction  itself,  their 
own  drainage  having  been  amply  sufficient  for  their  own  purposes :  and) 

(o)  6  G.  4,  c.  cv.,  local  and  perional,  public  ^ 
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iij  the  increased  use  of  their  sewers  by  the  increased  passage  of  wtter 
from  the  Spital  Fields  and  Wapping  level,  their  sewers  are  prejv- 
iiieed.''(a)  It  is  ohservable,  howeyer,  upon  this  part  of  the  case,  that  it 
is  nowhere  stated  that  the  owners  and  occupiers  in  the  ^igfatingsla 
Lane  district  have  been  more  heavily  taxed  since  the  junction  than  whea 
they  were  separately  assessed. 

^  Under  these  circumstances,  a  jury  of  Sewers,  holdea  ♦at  « 

^-'  Court  of  Sewers  for  the  limits  in  question,(i)  on  the  22d  Jane, 
1838^  made  a  presentment,  wherein,  amongst  other  things,  they  found 
that  the  plaintiffs  were  the  owners  and  occupiers  of  property  liable  to  be 
taxed.  Whereupon  the  Commissioners  of  Sewers,  by  a  decree  made  on 
the  20th  July,  1838  (as  before  mentioned),  and  headed  '^  SpitalfieldB, 
Wapping  and  Nightingale  Lane  Level,*'  confirmed  the  said  presentment, 
and  assessed  the  plaintiffs  in  the  sum  for  which  the  levy  was  made,  being 
at  the  rate  of  9d.  in  the  pound. 

And  now  the  first  and  most  important  question  arises,  whether  the 
Commissioners  of  Sewers  have  the  power  of  uniting  levels  which  bsd 
always  before  been  separate,  and  separately  assessed.  In  the  considera- 
tion of  this  question  it  is  necessary  to  advert  to  the  nature  of  the  Com- 
mission of  Sewers,  and  of  the  extent  of  the  authority  thereby  confened. 

The  jurisdiction  of  the  Commissioners  of  Sewers  must,  from  the  natore 
of  the  thing,  be  extensive.  By  being  intrusted  with  the  drainage  of  i 
district  (and  a  more  important  one  than  the  district  in  question  cannot 
easily  be  supposed)  they  have  necessarily  duties  cast  upon  them,  at  all 
times  of  great  trust,  it  may  be  of  great  urgency.  For  all  existing  and 
probable  contingencies  they  are  bound  to  provide ;  and  that,  too,  in  sucb 
manner  as  to  their  judgment  may  appear  to  be,  upon  the  whole,  most 
convenient.  If  the  necessity  of  a  district  require  a  new  sewer  or  seweis, 
we  cannot  see  any  reason  to  doubt  but  that  the  Commissioners  of  Sewen 
*({d4r\  ™*^  ^^^®  orders  accordingly,  as  in  the  three  ^additional  leveb 
•^  already  noticed  seems  to  have  been  done,  and  done  without  objec- 
tion. By  strict  analogy,  if  the  circumstances  require  it,  the  union  of 
levels,  before  separate,  is  equally  within  their  competence,  as,  in  tbe 
instance  of  the  Wapping  and  Spital  Fields  levels,  such  junction  was 
made,  and  also,  so  far  as  appears,  without  objection.  If,  therefore, 
there  be  jurisdiction  in  the  Commissioners,  as  we  think  there  is  and  must 
be,  all  the  circumstances  of  each  case^  and  the  degree  of  benefit  to  eaek 
of  the  members  of  a  newly  incorporated  district,  amongst  the  rest  (upon 
the  absence  of  which  benefit  in  this  instance  so  much  reliance  was  placed 
in  the  argument),  is  a  matter  for  their  discretion  only :  and  with  tbat 
we  cannot  interfere:  it  rests  with  the  Commissioners,  who  are  judges  of 

(a)  The  case  adds :  "  but  the  said  junction  is  a  benefit  to  the  aaid  Spital  Fields  and  Wappiaf 
level :  and,  if  the  said  Commissioners  had  power  to  make  the  said  junction,  the  whale  oniiti 
district  does  derive  a  common  benefit  from  the  united  system  of  sewers." 

{h)  The  presentment  was  headed :  **  Presentment,  Spitalfields,  Wapping  and  Nightiifii* 
Liiie  leTel,  1838,  Sewers,  Bfiddlesez,  Tower  Hamlets,  We,"  &^. 
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ill  the  drcunsiancea,  tfaongh  we  are  not.   If  the  operations  of  the  Gom- 

missioners  must,  in  each  instance,  be  suspended  until  the  precise  effect 

vpon  etch  level  intended  to  be  united  could  be  exactly  ascertained^  it  is 

obvious  that  consequences  the  most  serious  might  result  from  the  delay* 

But  the  case  of  Bex  y.  CommUswners  of  Sewers  for  the  Tower 

SawJdSj  9  B.  &  C.  517,  was  cited,  and  much  relied  upon,  as  showing 

the  illegality  of  a  joint  assessment  upon  several  levels,  and  the  neces* 

sity  of  a  separate  assessment  upon  each.     Upon  adverting,  however,  to 

the  circumstances  of  that  case,  it  appears  that,  at  the  time  when  the 

joint  rate  was  imposed,  there  existed  six  several  and  independent  levels, 

which  had  always  been  severally  assessed  and  never  had  been  joined; 

itoT  was  there  any  junction  between  the  sewers  themselves:  they  were^ 

^therefore,  as  perfectly  distinct  for  purposes  of  contribution  as  ^i^QAn 

sre  parishes  or  townships  in  respect  of  maintenance  of  the  poor, 

repair  of  roads,  or  other  burthens  in  each  of  those  districts.    In  the 

present  instance,  however,  the  Commissioners  of  Sewers  of  July,  1888, 

formed  the  Spital  Fields,  Wapping  and  Nightingale  Lane  level :  and  it 

was  not  suggested  how  otherwise,  except  upon  the  united  district,  any 

rate  could  have  been  imposed  to  provide  for  the  continual  and  necessary 

expense  of  drainage.     The  other  cases  cited  had  less  bearing  upon  .thr 

present     The  case  of  Sontdy  v.  Wilson^  8  A.  &  E.  248,  turned  upon  the 

degree  and  kind  of  benefit  which  a  party  must  derive  in  order  to  make 

him  liable  to  a  sewer's  rate.    And  the  case(a)  or  cases  cited  from  8  Q. 

fi.  Beports  only  show  that  where  is  no  occupier  there  can  be  no  rate. 

We  have  just  adverted  to  the  circumstance  of  the  assessment  being 
joint.  It  is  certain  that,  in  the  course  of  the  argument,  it  had  occurred 
to  the  different  members  of  the  Court  that,  although  the  union  of  the 
levels  ioight  have  become  necessary,  the  former  mode  of  contribution 
might  have  been  continued,  or,  in  other  words,  that  the  assessment 
should  be  in  such  form  as  to  secure  to  the  Nightingale  Lane  level  its 
former  contribution.  We  are  satisfied,  however,  upon  consideration, 
that,  since  the  anion  has  been  effected,  no  assessment  could  be  made  upon 
the  districts  separately,  or  part  upon  one  and  part  upon  another,  with- 
out being  open  to  objection.  And  this  furnishes  a  strong,  if  not  in  itself 
a  sufficient,  reason  for  sustaining  the  rate. 

*Upon  the  whole,  we  are  of  opinion  that  our  judgment  must  be  ri^oAQ 
for  the  defendant.  Judgment  for  defendant. 

The  case  was  afterwards  turned  into  a  special  verdict,  the  findings  of 
which  precisely  followed  the  facts  stated  in  the  special  case :  and  judg- 
ment was  entered  thereon,  in  the  Court  of  Queen's  Bench,  for  the 
defendant.  Upon  this  judgment  error  was  brought  in  the  Exchequer 
Chamber  .(&) 

(a)  Traety  v.  TayUr,  3  Q.  B.  966 ;  JYmm  ▼.  Weather,  3  Q.B.  984. 
(&  For  a  point  of  practice  decided  in  thla  auge  of  the  caae,  aee  the  end  of  the  preaent  report? 
p.  652,  Dole  (a),  post. 
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The  case  was  argued  in  last  Hilary  YaeatioQ,(a)  before  Wilds,  C.  J.| 
Maule  and  Williams,  Js.,  and  Parke  and  Bolfe,  Bs.(&) 

Sir  D.  DuncUuy  Solicitor  General,  for  the  plaintiflb  in  error  (pluntifi 
below).  The  Commissioners  of  Sewers  have  no  power  under  stat  28  H. 
8,  c.  5,  2  Stat.  2  W.  &  M.  c.  8,  s.  14,  and  stat.  3  &  4  W.  4,  c  22,  from 
which  their  authority  is  derived,  to  join  together  two  distinct  levels.  It 
appears  from  section  14  of  this  last  mentioned  statute  that  the  word 
''  level"  means  a  valley  or  district,  and  also  that  separate  rates  are  to 
be  made  for  each  separate  valley  or  diBtrict.(c)  The  junction  was  at  all 
events  illegal  without  previous  notice  to  the  separate  levels. 

The  verdict  finds  that  the  Nightingale  Lane  level  is  not  benefited,  but 
*6491  ^^^  ^^  ^  prejudiced  by  the  junction ;  *and  it  is  an  established 
"^  principle  that  benefit  from  a  drainage  is  the  criterion  of  rate- 
ability;  Rooke's  Case,  5  Rep.  99  a;  KeighUy's  Ca$e,  10  Rep.  139,  a; 
The  case  of  the  Isle  of  Ely^  10  Rep.  141,  a;  Anselm  v.  Barnard^  2  Keb. 
675 ;  Masters  v.  Seroggs,  8  M.  &  S.  447 ;  Stafford  v.  HamsiUm,  2  B.  k 
B.  691 ;  Rex  v.  Commissumers  of  Sewers  for  the  Tower  HamUts^  9  B. 
&  G.  517 ;  Soady  v.  WUson^  8  A.  &  E.  248.(e;)  Rez  v.  Conmimffnm 
of  Sewers  for  the  Tower  Hamlets  shows  also  that  the  Commissioners 
must  make  separate  rates  for  separate  levels. 

Sir  jP.  KeUy,  contrd..  It  may  be  admitted  that  levels  cannot  be 
jointly  rated  so  long  as  they  are  separate ;  but  the  question  is  whether 
separate  levels  cannot  be  joined  together,  and  one  joint  rate  made  upon 
them  after  they  are  so  joined.  The  Commissioners  have,  by  the  express 
provisions  of  the  statutes  already  referred  to,  an  absolute  discretion  as 
to  the  reformation,  amendment  and  alteration  of  sewers ;  and  no  notice 
is  requisite  of  their  intention  to  join  two  separate  levels. 

It  may  also  be  admitted  that  there  is  no  rateability  where  there  is  no 
benefit.  But  the  verdict  shows  that  the  plaintiff's  have  benefit  from  the 
drainage  in  respect  of  which  they  are  rated,  for  they  are  rated  to  tbe 
united  drainage  of  the  levels  now  in  junction ;  and,  although  it  is  trae 
that  neither  they  nor  the  other  occupiers  in  the  Nightingale  Lane  level 
were  benefited  by  the  junction  itself,  yet  they  are  now  benefited  bj 
^^. _  *the  drainage  of  the  united  l^vel  since  the  junction ;  and  this  is 
•^  sufficient  to  support  the  assessment. 

Sir  2>.  DundaSj  Solicitor  General,  replied.  Cur,  adv.  tmH. 

Wilde,  C.  J.,  in  this  vacation  (May  12th),  delivered  the  judgment  of 
the  Court. 

In  this  case  a  writ  of  error  was  brought  on  a  judgment  of  the  Conrt 
of  Queen's  Bench,  in  an  action  of  replevin  to  try  the  validity  of  s 
sewer's  rate  imposed  on  the  plaintiSis  in  respect  of  a  part  of  their  pro- 

(a)  February  3d  and  4th. 

{h  Aldbrson,  B., was  present  during  the  argument  for  the  plaintifls  in  error,  on  the  3d  Febrairy* 
(c)  He  also  referred  to  Dugdale*8  **  History  of  Imbanktng  and  Drayning,*'  (Loodon  1661).  Set 
p.  171,  ch.  32.  &c. 
(fi  Netherton  v.  Ward,  3B.Sl  Aid.  21,  waa  also  cited  to  this  point  in  the  Court  below. 
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perty.  The  Court  of  Queen's  Bench  were  of  opinion  that  the  rate  was 
Talid,  upon  the  facts  stated  on  a  special  verdict:  and  we  are  all 
agreed  that  the  judgment  of  that  Court  shall  be  affirmed. 

The  special  verdict  states  the  facts  at  considerable  length;  but  it  is 
not  necessary  to  advert  to  them  in  detail,  the  question  which  they  ulti- 
mately raise  for  the  consideration  of  the  Court  lying  in  a  very  narrow 
compass. 

The  Commissioners  of  Sewers  for  the  Tower  Hamlets,  under  whom 
the  defendant  justifies,  act  under  a  commission  of  the  date  of  the  5th 
December,  1887,  embracing  a  very  extensive  district,  which  has  been 
divided  into  levels,  that  is,  districts,  included  in  one  common  rate  as 
heiog  benefited  by  the  same  system  of  drainage.     These  levels  have  not 
been  always  the  same,  but  varied  according  to  alterations  in  the  system 
of  drainage.     Of  these,  Nightingale  Lane  level  was  one.     The  plain- 
tiffs' dock  was  partly  constructed  within  this  level ;  and  there  was  an 
outlet  for  the  drainage  of  the  level  into  the  river  Thames.     The  drain- 
age of  Spital  *Field8  and  Wapping  level,  within  the  jurisdiction  t.*ftci 
of  the  same  Commissioners,  requiring  a  fresh  outlet  into  the  ^ 
river,  the  then  Commissioners,  in  the  year  1836,  in  the  exercise  of  their 
discretion,  made  a  decree  to  unite  the  drainage  of  that  level  with  that 
of  the  Nightingale  Lane  level.     They  did  so  in  the  year  1837,  at  the 
expense  of  the  level  of  Spital  Fields  and  Wapping,  by  making  sewers 
communicating  with  the  main  sewer  of  the  Nightingale  Lane  level. 
After  this,  the  sewers  in  the  united  level  requiring  repair,  a  presentment 
was  duly  made  in  1838  by  a  jury ;  and  the  Commissioners  made  a  rate 
in  consequence  upon  the  whole  of  the  united  levels  assessing  the  plain- 
tiffs in  respect  of  their  property.    And  the  question  is,  whether  that  rate 
is  valid. 

The  principal  difficulty  in  the  course  of  the  argument  arose*  on  the 
construction  of  some  parts  of  the  special  verdict :  but,  on  an  explanation 
given  by  the  counsel  concerned,  that  difficulty  is  removed ;  and  we  must 
now  determine  the  case  upon  the  assumption  that  the  jury  have  found 
two  facts :  first,  that  the  change  made  by  the  union  of  the  sewers  of  the 
Spital  Fields  and  Wapping  level  with  those  of  the  Nightingale  Lane  level 
was  not  beneficial  to  the  latter,  but  the  reverse;  but,  secondly,  that, 
after  the  union,  the  plaintiffs  have,  in  respect  of  their  property  rated, 
derived  benefit  from  the  sewers  in  the  entire  united  level. 

Upon  this  finding  we  are  all  satisfied  that  the  rate  was  a  valid  rate. 
The  Commissioners  by  their  commission  are  to  cause  sewers  to  be 
amended  and  reformed,  '^as  case  shall  require,  after"  their  ^'wisdoms 
and  discretions  ;'*(a)  but,  when  the  amendments  are  made,  they 
"^have  a  power  to  tax  those  only  who  derive  benefit  from  them,  f^^nt't^ 
or  who  have  or  would  have  loss  or  disadvantage  if  they  had  not  1- 
Ibeen  made. 

(a)  Stat  23  H.  8|  c  5,  ■.  3. 


652     St.  Kathabine  Dock  Go.  v.  Higgs.  [H.  V.  1846.] 

In  the  alteimtioD  made  bj  the  Gamminianera,  by  connecting  ike 
drainage  of  one  level  with  another,  and  thereby  forming  one  united 
level,  the  Commissioners  exercise  theur  discretion :  and  a  Coort  of  kw 
in  which  an  action  may  happen  to  be  brought  for  anything  done  in  p1l^ 
snanoe  of  the  act  which  they  have  authorised  has  no  power  whatever  to 
question  or  review  the  exercise  of  their  discretion.  It  must  be  assmned 
to  be  correct  in  all  respects ;  and  the  plaintiffs  cannot  be  permitted  to 
complain  of  it  in  the  present  action.  But,  on  the  other  hand,  inasmuch 
as  the  plaintiffs  derived  benefit  from  the  sewers,  after  they  were  made, 
the  repairs  of  which  are  to  be  paid  by  this  rate,  they  are  unquestionably 
liable  to  be  rated  for  their  property :  and  the  rate,  being  made  b  doe 
form,  is  without  doubt  valid.  Judgment  aflbmed.(a) 

(a)  The  following  preliminary  potOt  was  determined  in  this  case. 

[Exchequer  Chamber.    Monday,  February  2,  1S46.] 

A  writ  of  error  does  not  abate  by  the  death  of  the  defendant  in  error  after  judgment  ngned 
and  before  assignment  of  errors,  but  may  proceed  as  far  as  reversal  or  affirmance  wiihoot 
introduction  of  the  executors  on  the  record.  Consequently,  if  the  plaintiff  in  error  fail  to 
assign  errors  in  time,  judgment  of  non-pros  may  be  signed,  though  the  executors  have  DM 
previously  been  made  parties. 

After  judgment  had  been  given  for  the  defendant  in  the  Queen's  Bench,  the  defendant  Higgi 
died,  June  12ih,  1845.  Judgment  was  entered  up,  July  26th  as  of  June  4th,  by  a  Judge*B  order. 
The  special  case  having  been  turned  into  a  special  verdict,  error  was  brought  on  the  judgment, 
wiit  tested  August  9ih,  1845,  returnable  November  3d.  The  writ  of  error  was  allowed,  October 
llth.  The  judgment  was  transcribed,  snd  the  transcript  money  paid  to  the  proper  officer  oa 
November  4th ;  and  thereupon  the  writ  of  error  with  the  transcript  annexed  was  delivered,  oB 
that  day,  to  the  proper  officer  of  the  Court  of  E^rror.  On  November  12th,  the  attorney  ferthi 
plaintiffs  was  about  to  deliver  his  assignment  of  errors,  when  the  defendant's  attorney,  on  readiof 
the  draft,  suggested  that  it  was  incorrect,  inasmuch  as  it  reqnired  Higgs  himself,  and  not  hia 
executor,  to  join.  The  plaintiffs'  attorney,  on  consulting  his  own  counsel,  was  advised  that  ht 
could  not  alter  the  assignment  of  errors  until  the  defendant's  ^attorney  should  bavi 
^6531  sued  out  a  scire  facias  quare  executionem  non,  to  make  Higga's  executor  a  party  tt 
the  record.  The  sci.  fa.  was  accordingly  issued  (teste,  November  21st).  and  notice 
thereupon  given  by  the  sheriff  to  the  St.  Katharine  Dock  Company  to  appear  in  the  Govt 
jf  Queen's  Bench  on  January  12th,  1846,  the  return  day  of  the  writ,  to  show  cause  wkf 
Charles  Hammond,  executor,  dec,  of  Thomas  Higgs,  deceased,  should  not  have  executioB 
against  them  for  3881.,  costs  and  charges,  according  to  the  force,  dte.,  of  the  judgment  of 
recovery  in  the  action  of  replevin.  On  December  12th,  1845,  eirors  not  having  been  aasigne^ 
non-pros  against  the  plaintiffs  was  signed  in  the  Exchequer  Chamber  in  the  original  action  of 
the  St.  Katharine  Dock  Campanif  v.  Iiif[f[9, 

Ogle,  in  Hilary  term  (January  12th)  1846,  moved  in  the  Court  of  Queen's  Bench  for  a  raW 
to  show  cause  why  the  scire  facias  snd  the  judgment  of  non-pros  should  not  be  set  aside,  aa^ 
proceedings  on  the  sci.  fa.  and  judgment,  and  on  the  original  judgment  in  this  court,  stajnL 
He  made  this  motion  on  the  ground  that  the  sci.  fa.  was  irregular,  because  made  retnmable  oft 
a  day  certain ;  as  to  which  he  cited  2  Chit.  Arrh.  Pract.  1025,  Part  III.  ch.  3,  sect.  2,  (8ih  ad.): 
and  because  the  proceedings  were  contrary  to  good  faith.  [Lord  Dxwmah,  C.  J.,  expreoed 
doubt  whether  this  Court  could  set  aside  a  judgment  of  non-pros  in  the  Elxcheqoer  Chamber.] 
That  question  might  hsve  arisen  before  stat.  11  G.  4  dc  1  W.  4,  c.  70;  bat,  nnder  that  act. 
sect.  8,  a  transcript  only  of  the  record  is  returned  into  the  Exchequer  Chsmber  to  the  writ  of 
error ;  the  record  is  here,  at  any  rate  till  error  be  assigned  and  iasue  joined,  and  may  be  dealt 
with  by  this  Court.  The  Court  of  Exchequer  Chamber  would  say  they  had  no  jurisdiction.  [Lord 
Dbhm A  ,  C.  J.  At  present  I  cannot  feel  that  we  are  enitled  to  interfere  with  the  jndgmeDt  af 
the  Court  of  Error.  If  you  apply  to  them  and  they  think  they  have  no  juriadictioD,  we  otff 
reconsider  the  mstter.  In  the  meantime  your  object  will  be  attained  by  our  granting  •  rals  w 
atsy  proceedings  on  the  sci.  fa.  and  original  judgment,  pending  that  application.] 

TkM  Court  (Lord  Dkhmak,  C.  J.,  Pattxsoii,  Colbaidoi  and  Wiohtmah,  Jn.)  gnntad  a  rah 


10  Adolphus  &  Ellis.  N.  S.  653 

to  tbow  canae  why  the  aci.  fa.  ahoiild  not  he  aet  aaide,  or  why  the  proceedinga  thereon  ahould 
not  be  fuyed :  and  it  waa  ordered  that  proceedinga  in  the  original  action  ahould  be  atayed  in 
the  mean  time. 

In  the  same  term,  DundoM  obtained  a  rule  in  the  Court  of  Exchequer  Chamber,  calling  upon 
J.  W.  Unwin,  gentleman,  "  the  attorney  for  the  late  defendant  in  the  Court  below,**  to  ahow 
cause  why  the  judgment  of  non-proa  aigned  by  him  upon  the  writ  of  error  ahould  not  be  aet 
ande  for  irregularity  and  for  having  been  aigned  againat  good  faith,  and  why  the  plaintifi  in 
error  should  not  have  aeven  daya  time  to  aaaign  error. 

*Martin,  with  whom  waa  fVillei,  now  ahowed  cauae,  before  Tutdal,  C.  J.,  Pol. 
LOCK,  C.  B.,  Mauls,  Crbsswell,  and  Esle,  Ja.,  Paike  and  Rolfb,  Ba.    The  old    [^654 
practice  as  to  write  of  error  appeara  in  note  (1)  to  Jaquet  ▼.  Cetar,  2  Wma.  Saund. 
100  A,  at  aeq. ;  but  the  proceedinga  are  now  regulated  by  Reg.  Gen.  Hi).  4  W.  4,  R.  10,  11,  (5 

B.  &  Ad.  XV.)  The  latter  rule  providea  that  *'  no  rule  to  allege  diminution,  nor  rule  to  aaaign 
errors,  nor  acire  faciaa  quare  ezecutionem  non,  ahall  b^  neceaaary,  in  order  to  compel  an 
assigninent  of  errora ;  but,  within  eight  daya  after  the  writ  of  error,  with  the  tranacript  annexed* 
ihall  have  been  delivered  to  the  clerk  of  the  errora  of  the  Court  of  Error,"  "  the  plaintiff  in 
error  ahall  assign  errora  ;*'  in  failure  of  which  "  the  defendant  in  error,  hiaezecutora  oradminia* 
trators,  shall  be  entitled  to  aign  judgment  of  non-proa.**  The  plaint iffa  ought  to  have  aaaigned 
eiTora  in  eight  daya  from  November  4th.  The  writ  in  the  auit  did  not  abate  by  the  death  of 
the  defendant ;  nor  were  the  plaintiffa  authoriaed  to  wait  the  return  of  the  acire  faciaa  quars 
execQiinnem  non  :  the  object  of  that  writ  ia,  not  to  compel  an  aaeignment  of  errora,  but  that, 
if  the  plaintiff  in  error  doea  not  aaaign  them,  the  party  entitled  may  have  execution.     [Timdal, 

C.  J.  We  think  your  view  ia  correct,  aubject  to  what  the  other  aide  may  any ;  but  it  ia  really 
only  a  question  of  ooata.  Pollock,  C.  B.  The  plaintifla  muat  be  let  in  to  argue  the  writ  of 
error.]    Martin  waa  then  atopped  by  the  Court. 

Dandat  and  Ogltf  contra.  It  waa  the  duty  of  the  party  upholding  the  judgment  to  auggeat 
the  death  and  put  the  executor  on  the  record ;  till  then,  the  plaintiflb  did  not  feel  warranted  in 
usigning  errora.  [P akks,  B.  There  waa  no  occaaion  to  introduce  the  executor'a  name  till  aome 
one  wanted  it.  You  ahould  have  aaaigned  errora ;  if  they  had  refuaed  to  join,  you  might  then 
bve  proceeded  by  acire  faciaa  ad  audiendum  errorea :  but  until  auch  refuaal  you  did  not  want  the 
executor  aa  party.  Tindal,  C.  J.  If  they  had  joined  in  error  without  introduction  of  the 
executor,  the  omiaaion  would  have  been  of  no  ronaequence.]  The  judgment  of  non-proa, 
signed  in  the  name  of  a  dead  man,  ia  irregular.  [Brlk,  J.  How  doea  it  appear  on  the  record 
that  he  ia  dead  f]  If  the  record  only  be  looked  to,  it  doea  not  appear  that  the  aaaignment  of 
errors  is  too  late.  [Parks,  B:  The  judgment  of  non-proa  ia  the  aet  of  the  Court;  the  parties 
doDot  interfipre.  If  a  judgment  of  affirmance  had  been  given  it  would  have  been  in  the  name  of 
the  dead  man,  aa  the  judgment  of  non-proa  here  ia.  But  it  ia  aaid  in  2  Tidd'a  Pract.  1163  (9th 
ad.)i  that  *'  a  writ  of  error  doea  in  no  caae  abate  by  the  death  of  the  defendant  in  error,  whether 
it  happen  before  or  after  errora  aaaigned:  If  it  happen  before,  and  the  plaintiff  will  not  aaaign 
errora,  the  executora  >r  adminiatratoraof  the  defendant  in  error  may  have  m  scire  faeiiu  quare  ere* 
auimiem  non,  in  order  to  compel  him ;  or  if  it  happen  after,  they  muat  proceed  as  if  the  defend* 
ant  in  error  were  living,  till  judgment  be  affirmed,  and  then  ^revive  by  actri  faeiae, 
but  cannot  take  out  execution  pending  the  writ  of  error.*']  r^656 

fThe  counsel  for  the  plaintiffa  in  error  alao  inaiated  that  there  had  been  bad  faith ; 
as  to  whtrb  no  statement  ia  neceaaary.) 

Tihdal,  C.  J.  If  the  rule  ia  that  a  writ  of  error  doea  not  abate  by  the  death  of  the  defendant 
in  error,  it  follows  aa  a  conaequence  that  interlocutory  judgment  may  be  aigned,  as  haa  been 
done  in  the  preaent  caae :  though  the  coata  cannot  be  obtained  without  making  the  executor 
party  to  the  record.  Therefbre  thia  rule  for  aetting  aside  the  judgment  of  non-pros  can  be  madp 
•haolute  only  on  payment  of  costs. 

The  reat  of  the  Court  concurred. 

Rule  abaolute  for  aetting  aaide  the  judgment  of  non-proa  on  payment  of  costs  by 
the  plsintifis  in  error  to  the  attorney  for  the  defendant.  Assignment  of  erroif 
to  be  delivered  in  a  month. 

In  Eaater  term  (May  8th)  1846,  the  Court  of  Qneen*8  Bench,  on  affidavit  of  the  above  decir 
Bon,  made  theiir  rule  of  January  12th  abaolute  to  the  extent  "  that  execution  be  atayed  till  the 
judgment  of  the  Exchequer  Chamber  in  the  above  cauae  ahall  be  pronounced.*' 

END  OF  EASTER  TACATIOK. 
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<Knmtq  €tm  anb  Sat  ata, 


X.  &  XI.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation  were, 
Lord  Dbnman,  G.  J.  CoLERinas,  J. 

Pattbson,  J.  Eblb,  J. 


CHARLOTTE  MUNDEN  v.  The  Dnke  of  BRUNSWICK. 

To  an  action  on  an  annuity  deed,  defendant  pleaded  that,  at  the  time  of  making  the  deed,  be  wii 
the  reigning  sovereign  duke  of  Brunswick  and  Luneberg ;  that  the  deed  was  made  by  h'un 

)  within  hia  dominions ;  and  that,  firom  the  time  of  the  making  thereof  until  action  brou^W 
be  had  beeni  and  still  was,  justly  mtitled  to  all  the  rights,  prerogativea  and  privileges  apper- 
taining to  him  aa  the  duke  of  Brunswick  and  Luneberg. 

JSfeU,  on  demurrer  to  the  replication,  that  the  plea  waa  bad  for  not  atating  that  defendant  wtf 
reigning  sovereign  duke  at  the  time  when  the  action  was  brought  or  plea  pleaded. 

Dbbt  on  an  annuity  deed  of  2d  February,  1829,  by  which  the  defend- 
ant granted  to  the  plaintiff  an  annuity  of  2002.  for  her  life.  The 
declaration  claimed  200Z.  as  the  annuity  due  and  unpaid  in  FebroarTt 
1846. 

*fi^7i  I^lca.  The  defendant,  in  his  own  proper  person,  *comes  and 
-I  says  that  this  Court  ought  not  to  take  cognisance  of  this  action, 
because  he  says  that,  at  the  time  of  making  the  said  deed  in  the  deelara* 
tion  mentioned,  defendant  was  a  sovereign  prince ;  that  is  to  say,  the 
reigning  sovereign  duke  of  the  duchy  of  Brunswick  and  Luneberg.  That 
the  said  deed  was  made  by  him  within  his  said  dominions,  that  is  to  saj, 
within  the  said  duchy  of  Brunswick  and  Luneberg ;  and  that  from  the  time 
of  the  making  thereof  continually,  and  at  the  time  of  the  commencemeot 
of  this  suit,  defendant  has  been,  and  still  is,  justly  entitled  to  all  the 
rights,  prerogatives  and  privileges  appertaining  to  him  as  the  duke  of 
Brunswick  and  Luneberg.  That,  by  reason  of  the  premises,  he  ought 
not  to  be  compelled  against  his  will  to  answer  to  any  action  for  the  canae 
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afbresud  before  any  justice  or  minister  of  the  Queen  of  this  Kingdom^ 
or  other  jadge  whomsoever,  or  any  Court  whatsoever :  and  this  he  is 
ready  to  verify,  &c.  Wherefore  he  prays  judgment  if  the  said  Court 
here  ought  to  take  cognisance  of  this  action. 

Replication.     Plaintiff  says,  that,  by  any  reason  of  anything  by  de- 
fenduit  in  his  plea  alleged,  this  Court  ought  not  to  be  barred  from  taking 
cognisance  of  the  aforesaid  action  of  the  plaintiff;  because  she  says  that 
the  said  contract  was  made  by  defendant,  and  the  said  debt  accrued  from 
defendant  to  plaintiff,  not  for,  or  in  respect  of,  or  concerning,  any  matter 
or  thing  appertaining  to  the  said  state,  government  or  policy  of  the  said 
dachy  of  Brunswick  and  Luneberg ;  but  the  said  debt  was,  and  is,,  a 
private  debt  owing  from  defendant  in  his  private  and  personal  capacity 
to  plaintiff.     That,  after  the  making  of  the  said  deed,  and  before  the 
accruing  of  the  said  debt,  to  wit,  on  1st  January,  1844,  ^defend-  ncfico 
ant  quitted  the  dominions  and  territory  of  the  said  duchy,  and  '- 
became,  and  at  the  time  of  the  accraing  of  the  said  debt  and  the 
commencement  of  this  suit  was,  and  still  is,  resident  and  domiciled 
irithin  the  kingdom  of  England  and  the  jurisdiction  of  this  Court,  not 
as  a  sovereign  prince,  but  as  a  private  individual;  and  became  and 
was,  and  still  is,  under  the  protection  of,  and  subject  to,  the  laws  and 
government  of  this  realm,  owing  allegiance  to  our  Sovereign  Lady  the 
Queen ;  and  this  the  plaintiff  is  ready  to  verify.     Wherefore  she  prays 
judgment  that  this  Court  may  have  and  take  cognisance  of  her  afore- 
said action  against  defendant,  and  that  defendant  may  further  answer 
thereto. 

Demurrer,  on  the  following  grounds:  That  the  replication  does  not 
traverse  any  matter  alleged  in  the  plea,  nor  any  matter  necessarily  im* 
plied  therein.  That,  if  the  allegation  therein,  that  defendant  is  resident 
and  domiciled  within  .the  kingdom  of  England  and  the  jurisdiction  of 
this  Court,  not  as  a  sovereign  prince  but  as  a  private  individual,  be  in* 
tended  as  a  denial  of  the  averment,  in  the  plea,  that  defendant  is  entitled 
to  all  the  rights,  prerogatives  and  privileges  appertaining  to  him  as  the 
duke  of  Brunswick  and  Luneberg,  it  is  an  informal  and  argumentative 
denial  thereof.  That  the  replication  is  not  sufficient  by  way  of  confes* 
sion  and  avoidance,  inasmuch  as  it  admits  that,  at  the  time  of  making 
fte  deed,  defendant  was  a  sovereign  prince ;  and  it  does  not  aver  that 
.  the  same  was  not  made  by  him  in  that  character,  or  that  it  was  not  a 
sovereign  act  and  grant,  or  that  the  same  was  not  made  and  granted  by 
him  in  his  sovereign  character.  That  the  averment,  that  the  said  con- 
tract was  made  by  defendant,  and  the  debt  accrued  from  defendant  to 
plaintiff,  not  for,  or  in  respect  *of,  or  concerning,  any  matter  or  r-^f*ca 
thing  appertaining  to  the  state,  government  or  policy  of  the  said  ^ 
duchy  of  Brunswick  and  Luneberg,  is  ambiguous,  uncertain  and  insuffi- 
cient ;  and  if  by  the  word  *'  contract"  be  intended  the  deed  in  the 
declaration  mentioned,  the  plaintiff  ought,  according  to  the  rules  of 
VOL.  X. — 49  2  E 
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pleading,  to  have  so  designated  it;  and  it  is  consistent iridifte'wbie 
of  the  said  allegation,  that  the  said  deed  was  a  soyereign  act  atd 
grabt;  and  the  allegation,  that  the  debt  was  and  is  a  private  debt,  iss 
mere  inference  of  law.    Joinder  in  demurrer. 

The  demurrer  was  argned  in  last  Easter  term.(a) 

Lushy  for  the  defendant.     A  sovereign  prince  is  not  liable  to  be  sued 
in  this  country  for  any  act  done  by  him  in  his  own  domimons;  and  it  is 
admitted  on  the  record  that  defendant  executed  this  deed  in  BnioBwidCf 
and  that  he  was  then  the  sovereign  of  that  state.    Nor  does  the  repliefi^ 
tion  contain  any  traverse  of  the  averment  that  the  defendant  is  still 
entitled  to  the  prerogatives  of  a  sovereign  prince;   if  it  does,  ike 
'traverse  is  argumentative  and  incomplete;  for  the  statement,  that  tie 
defendant  is  domiciled  in  England  and  subject  to  its  laws,  would  be 
satisfied  by  proof  that  he  was  a  visitor  in  this*  country.     The  case  set  ap 
by  the  replication  is,  that  the  act,  in  respect  of  which  the  defendant  is 
sued,  was  not  an  act  of  state,  and  that  he  is  now  an  English  subject. 
But  the  act  in  question  is  averred,  in  the  plea,  to  have  been  done  b; 
the  defendant  while  he  was  a  sovereign  prince ;  and  it  must  be  pre- 
sumed that  it  was  done  by  him  in  that  character.     This  point  was  nmch 
♦6601  ^^^"®8ed  in  The  Duke  of  *Brun%wich  v.  The  King  ofMixnmXy 
^  6  Beav.  1,  57,  where  Lord  Lanodale,  in  his  judgment,  sajs: 
^  In  respect  of  any  act  done  out  of  this  realm,  or  any  act  as  to  which  it 
may  be  doubtful,  whether  it  ought  to  be  attributed  to  the  character  of 
sovereign  or  to  the  character  of  subject,  it  appears  to  me  that  it  ooght 
to  be  presumed  to  be  attributable  rather  to  the  character  of  sovereign 
than  to  the  character  of  subject.     And  it  further  appears  to  me,  that  in 
a  suit  in  this  Court  against  a  sovereign  prince,  who  is  also  a  subject,  tbe 
bill  ought,  upon  the  face  of  it,  to  show  that  the  subject  matter  of  it 
constitutes  a  case  in  which  a  sovereign  prince  is  liable  to  be  sued  as* 
Subject.     I  cannot,  therefore,  consider  the  present  suit  as  an  ordinary 
suit  between  subject  and  subject;  it  is  a  suit  against  a  defendant,  who 
is  prim&  facie  entitled  to  special  immunities,  and  it  ought  to  appear  on 
the  bill,  that  the  case  made  by  it  is  a  case  to  which  the  special  immmu- 
ties  ought  not  to  be  extended."     There  might  have  been  some  room  for 
argument,  if  the  replication  had  shown  that  the  defendant  could  have 
been  sued  in  his  own  country ;  Melan  v.  TJie  Duke  de  Fttzjamn^  1 B. 
&  P.  188. 

BovUly  contrdr.  The  replication  is  framed  upon  the  very  passage 
cited  from  Lord  Lakodalb's  judgment.  The  plea  relies  on  the  priml 
facie  immunity;  and  the  replication  answers  it  by  introducing  the 
exceptional  facts  which  give  jurisdiction  to  this  Court,  namely,  that  tb 
defendant  is  an  English  subject,  and  that  the  act  in  question  is  not 
attributable  to  his  character  of  sovereign.  It  was  for  the  defendant  tc 
State  that  he  was  not  liable  to  be  sued  on  the  deed  in  his  own  00Qnti7) 

(a)  April  S7th.    Before  Lord  DnmAX,  C.  J.,  Fattssoit,  WtoanuH  and  £xu,  h^ 
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^if  the  fact  }fe  so :  it  appears  that  the  deed  was  executed  in  r^ggi 
Bnmswick;  but  what  the  law  of  Brunswick  is  does  not  appear. 

Lushj  in  reply.  The  act  in  question  was  not  done  by  the  defendant 
iS  an  English  sulgect :  he  was  not  liable  to  the  jurisdiction  of  English 
flourts  at  the  time  of  the  contract ;  and  no  subsequent  change  of  circum- 
Btances  can  render  him  liable.  The  judgment  of  Lord  Lanqdale  turns 
entirely  on  the  point  that  the  act  in  question  before  him  had  not  been 
.done  by  the  King  of  Hanover  as  an  English  subject ;  and  the  character 
of  the  act  in  other  respects  was  immaterial  to  the  judgment.  [Pattb- 
SON,  J.  In  HUl  y.  Bigge,  8  Moore,  P.  G.  C.  465,  467,  a  passage  is 
dted  from  Pufendorf  (a)  ^'  De  officio  hominis  et  civis,"  which  bears  on  the 
present  case :  ''  If  the  subject  be  aggrieved  by  a  sovereign,  he  cannot 
mamtain  an  action  or  oblige  him  to  redress :  he  may  persuade  him  if  he 
caB."(d)  Cur.  adv.  vult 

Lord  Dbnhan,  C.  J.,  in  this  term  (May  25ih),  delivered  the  judgment 
of  the  Court. 

We  think  the  defendant's  plea  is  bad  for  not  stating  that  he  was  a 
sovereign  at  the  time  of  commencing  the  suit,  or  of  plea  pleaded.  That 
he  was  a  sovereign  prince  when  he  made  the  contract  is  an  immaterial 
fact;  that  he  is  justly  entitled  to  the  privileges  and  ^prerogatives  ri^ggo 
belonging  to  that  character,  is  merely  his  opinion  of  his  rights, 
an  opinion  which  he  might  hold,  though  be  had  formally  abdicated  his 
sovereignty,  and  most  probably  would  hold  if  he  had  been  an  usurper, 
in  the  temporary  occupation  of  royal  power,  justly  driven  by  the  legiti- 
mate ruler  from  the  realm. 

If,  indeed,  being  sovereign  prince  de  facto,  he  had,  in  that  character, 
made  such  a  contract  with  the  plaintiff,  and  so  had  not  bound  himself  as 
an  individual,  that  might  perhaps  constitute  a  good  defence  to  the  action, 
not  a  good  plea  to  the  jurisdiction.  But  sovereign  princes  may  contract 
obligations  in  their  private  capacity  on  considerations  purely  personal. 
Whether  by  the  laws  of  their  own  country  these  might  be  there  enforced, 
we  have  no  means  of  knowing:  there  is  no  presumption  either  way. 
Neither  is  there  any  presumption  that  this  contract  is  an  act  of  state ; 
the  contrary  would  be  more  naturally  inferred  from  the  nature  of  it. 
Without  an  averment  to  that  effect,  the  plea  tells  us  nothing  but  that 
the  defendant,  when  for  good  consideration  he  entered  into  a  certain 
contract,  was  a  sovereign  prince.    This  is  clearly  insufficient. 

Judgment  for  plaintiff.(6) 

(ml  No  rt^fiBrenoe  is  given.    See  B.  2,  c  9. 

(S)  Tb^e  .was  wAwo  an  argument  upon  the  form  of  the  plea.  It  was  objected  that  the  plea  wis 
in  abatement^  whereas  it  ought  to  have  been  in  bar,  as  it  gave  no  better  writ :  and  JEvaniy, 
St§9tm9, 4  T.  R.  S24 ;  Weil  ▼.  TVfnar,  6  A.  d&  £.  614 ;  Mutjfn  t.  FMgmt^  Covp.  161,  ITS, 
Hid  Rafter  v.  AM,  3  M.  4^  6.  181,  wer«  cited. 

j^  See  Di^  ▼.  iiZefEaiider,  8  Bing.  416. 

Reputed  by  H.  Davieoo,  Eeq. 
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*D0£,  on  the  serenl  demises  of  BENOW  and  Another, «. 

ASHLEY. 
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In  1814  premises  were  purchased  by  testator,  which  m  the  conyeyaiioe  to  him  wwe  deKriM 
as  containing  by  estimation  three  acres  five  perchee,  and  were  of  that  quantity  or  nesrljriOb 
They  then  consisted  of  a  field,  an  orchard  and  a  boose  and  garden,  and  so  remained  ontil  1838, 
when  the  bouse  and  garden,  and  south  part  of  the  field,  were  let.  Testator  then  made  t  fewe 
which  prevented  all  communication  between  the  north  and  south  pans  of  the  fieU;  sad  tb 
tenant  afterwards  subdivided  the  sooth  field  into  two.  The  premises  continusd  in  tkif 
condition  until  testator's  death ;  he  occupying  the  north  field  and  orchard,  and  the  tenstt 
holding  the  residue.  The  north  field  was  at  the  north  comer  of  the  town  of  M.,  and  opporitt 
a  pond. 

In  1840  testator  devised  "  all  that  my  messuage  or  dwelling  house,  with  the  out-boildingi, 
garden,  orchard  and  appurtenances  thereto  belonging,"  occupied  by  A.  B.,  "  situate  on  tbi 
east  side  of  the  town  of  M.,"  "  and  a  close  of  land  adijoining,  being  the  close  at  the  nnth 
comer  of  the  town  of"  M.,  '*  and  opposite  the  pond,  and  containing,  with  the  ganlea  lod 
orchard,  three  acres  five  perches,  more  or  less,"  to  his  daughter  in  fee. 

By  codicil  in  1841,  after  reciting  that  he  had  given  to  his  daughter  "a  close  situate  at'*  M.,"behi| 
the  close  at  the  north  comer  of  the  town  of  M.,"  **  and  opposite  the  pond,  and  coatiia- 
ing,"  &c.  (as  in  the  will),  and  now  in  my  occupation:*'  he  proceeded!  *'  Now  I  do  herebf 
revoke,"  dtc,  the  devise  *'of  the  said  close  to  my  said  daughter;"  and  devised  '*ihi 
same  close  with  the  appurtenances"  to  another  daughter. 

Held,  on  a  question  whether  the  two  south  fields  passed  by  the  oodioil,  that  the  description  by 
testator's  occupation  was  clear,  that  the  descriptioo  by  quantity  was  uncertain,  and  tbit 
the  north  field  only  so  passed.  * 

Ejectment  for  lands  in  the 
county  of  York.  On  the  trials 
before  Pattebon,  J.,  at  the  York- 
shire Spring  assizes,  1847,  a  verdict 
was  found  for  the  lessor  of  the 
plaintiff,  subject  to  a  case,  which 
VBLB  stated,  in  substance,  as  follows. 

The  action  was  brought  to  re^ 
cover  the  parcels  of  land  marked 
2  and  3  in  the  annexed  plan. 
*6641  *Edward  Ashley,  being, 
at  the  time  of  making  his 
will  and  codicil  hereafter  mentioned, 
and  at  his  death,  seised  in  fee  of 
the  property  in  question,  by  his 
will  dated  30th  August,  1840,  de- 
vised (inter  alia)  as  follows:  *^I 
give  and  devise  all  that  my  mes- 
suage or  dwelling  house,  with  the 
out  ^  buildings,  garden,  orchard  and  appurtenances  thereto  belonging) 
formerly  occupied  by  Mrs.  Wainwright  and  Mrs.  Thompson,  and  now 
by  Mrs.  Thompson,  situate  on  the  east  side  of  the  town  of  Molescroft) 
and  a  close  of  land  adjoining,  being  the  close  at  the  north  corner 
of  the  town  of  Molescroft  aforesaid,  and  opposite  the  pond,  and  con- 
taining, with  the  garden  and  orchard,  8  acres  and  5  perches,  moie  or 
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less :  and  also/'  ftc.  (here  followed  a  devise  of  other  premises  nncon- 

nected  with  the  property  in  question) ;  "  to  the  use  of  my  daughter 

Elisabeth  Ashley,  her  heirs  and  assigns  for  ever."     ^*  And,  in  case  my 

said  daughter  E.  A.  shall  die  without  leaving  lawful  issue,  then  I 

gi?e  and  devise  my  said  messuage  or  dwelling  house,  with  the  out- 

baildings,  garden,  orchard  and  appurtenances,  formerly  occupied  by 

Mrs.  Wainwright  and  Mrs.  Thompson,  and  the  close  of  land  adjoining 

being  the  close  at  the  north  comer  of  the  town  of  Molescroft  aforesaid, 

opposite  the  pond,  and  containing,  with  the  garden  and  orchard,  8  acres 

5  perches,  more  or  less,  unto  Captain  Percival  Brown,  of,"  &c.,  "  for  and 

duriDg  the  term  of  his  natural  life ;  and,  from  and  after  his  decease,  I 

pre  and  devise  the  same  messuage,  or  dwelling  house,  garden,  orchard, 

outbuildings,  closes,  hereditaments  and  premises,  with  the  appurtenances, 

unto  and  to  the  use  of  the  two  sons  of  the  said  Percival  Brown,  their 

respective  heirs  and  assigns  fo^  ever."    The  will  proceeded :  in  case  the 

said  sons  of  Captain  *Brown  should  die  without  issue,  or  if  they  p^/«^^ 

and  their  father  should  die  before  the  said  Elizabeth  Ashley;  '* 

"then  I  give  and  devise  the  said  messuage  or  dwelling  house,  garden, 

orchard,  close,  hereditaments  and  premises,  unto  and  to  the  use  of  all 

and  every  the  child  and  children,  as  well  sons  as  daughters,  of  Timothy 

Renow,  by  my  said  daughter  Sarah  Ann,  his  wife,  who  shall  then  be 

liFing,  their  respective  heirs  and  assigns  for  ever." 

The  property  devised  was  the  whole  of  that  shown  by  the  plan,  which 
Was  correct  except  as  to  the  quantities,  (a)    The  entire  property  shown 
in  the  plan,  and  whereof  numbers  2  and  S  are  parqel,  was  purchased  by 
the  testator  in  1814,  and,  in  the  conveyance  to  him,  was  stated  to  con- 
tain by  estimation  3  acres,  5  perches,  more  or  less.     In  1888  Mrs. 
Thompson  and  Mrs.  Wainwright,  mentioned  in  the  will,  became  tenants, 
and  entered  into  the  occupation  of  numbers  1,  2  and  8,  and  so  continued 
until  they  were  succeeded  by  Mrs.  Thompson,  mentioned  in  the  will, 
who  from  thence  continued  tenant,  and  in  occupation  of  the  premises, 
until  the  testator's  'death.    Number  2  was  at  the  commencement  of  the 
said  tenancy  separated  from  number  5  by  posts,  thorns  and  rails;  but 
before  the  date  of  the  will  they  had  been  removed  by  the  testator,  and 
replaced  by  a  quick  hedge ;  and,  from  the  time  of  the  separation  first  above 
mentioned,  there  was  no  communication  whatever  between  number  5  and 
number  2 ;  and  this  state  of  things  has  remained  to  the  present  time. 
Kumbers  2  and  8  were  divided  by  more  posts  and  rails  by  the  said  MrS4 
Thompson  and  Mrs.  Wainwright ;  an  "^opening  as  a  means  of   p^/>^/^ 
communication  being  kept  up  between  them;  but  the  division  ^ 
does  not  now  exist*    From  1886  to  testator's  death  he  occupied  num- 
bers 4  and   6.     Number  1  is  the  house  and  garden ;  number  4  is  the 
orchard ;  and  there  were  never  any  buildings  on  Nos.  2,  8,  or  5. 

(a)  It  was  agreed  that  the  quantities  were  very  nearly  as  stated  in  the  plan.    An  exact  met* 
aveinant  was  to  be  made  if  necessary. 

2k2 
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By  a  codicil  dated  2d  Febraary,  1841,  the  testator  devised  asMomr 
'^Whereas  I  have  in  and  by  ray  said  will  given  and  devised  to  1117 
daughter  Elizabeth  Ashley,  amongst  other  hereditaments,  a  does  sita- 
ate  at  Molescroft  aforesaid,  being  the  close  at  the  north  comer  of  the 
town  of  Molescroft  aforesaid,  and  opposite  the  pond,  and  contaimng, 
with  the  garden  and  orchard  adjoining,  8  acres  5  perches,  and  bow  ia 
my  own  occupation  ;  now  I  do  hereby  revoke  and  annul  the  said  devise 
in  my  said  will  of  the  said  close  to  my  said  daughter  E.  A.;  sod  I  do 
declare  the  same  to  be  void  and  of  none  effect  whatever:  and  I  do 
hereby  give  and  devise  the  same  close,  with  the  appurtenances,  unto 
and  to  the  use  of  my  daughter  Sarah  Ann  Renow,  and  her  assiguB,  fof 
and  during  the  term  of  her  natural  life :  and,  from  and  after  the  deeeaae 
of  my  said  daughter  S.  A.  R.,  I  give  and  devise  the  same  close,  with 
the  appurtenances,  unto  and  to  the  use  of  my  grandson  William  BenoW| 
his  heirs  and  assigns  for  ever ;  and  in  all  other  respects  I  do  hereby  ratify 
and  confirm  my  said  will." 

The  question  for  the  opinion  <;/f  the  Court  was,  whether  the  pareeb  2 
and  8,  or  either  of  them,  passed  by  the  codicil.  If  the  Court  should  be 
of  opinion  that  either  of  the  said  parcels  did  pass,  the  verdict  for  the 
plaintiff  was  to  stand,  &c. ;  but,  if  the  Court  should  be  of  a  contrary 
opinion^  a  verdict  to  be  entered  for  the  defendant. 
^^^-       *The  case  was  argued  in  last  Easter  term(a)  by 

-'  Carrie^  for  the  lessor  of  the  plaintiff.  The  description  of  quan- 
tity in  the  codicil  (three  acres  five  perches)  renders  it  necessary  to 
include  Nos.  2  and  8,  together  with  No.  5,  in  the  general  description 
'Uhe  close,"  in  the  reciting  part  of  that  codicil.  On  the  other  sappoa- 
tion,  Nos.  2  and  3  must  have  been  devised  by  the  will,  as  ^'  appart^ 
nances"  to  the  house  and  garden,  to  Elisabeth  Ashley,  and  then  this 
devise  is  revoked  by  the  codicil  as  to  2  and  8  only.  But  closes  of  land 
will  not  pass  as  "  appurtenances"  to  a  house  and  orchard;  BettiswwiX^ 
Case,  2  Rep.  81  b ;  SmithBon  v.  Cage^  Cro.  Jac.  526 ;  BhtelAum  v. 
Edgeleyj  1  P.  W.  600,  608:  unless  a  clear  intention  appears  that  the 
word  should  have  that  effect ;  Buck  v.  Nurton^  1  B.  &  P.  58.  But  it  is 
plain  from  the  language  of  the  will  itself  that  these  closea  were  not 
intended  to  pass  under  the  word  ^'  appurtenances."  For  the  testator 
has  particularised  the  '^garden  and  orchard,"  which  might  well  haye 
passed  as  ^' appurtenances;"  this  being  the  case,  it  would  be  absurd  to 
conclude  that  he  meant  the  general  word  to  apply  to  fields,  which  ou^t 
to  have  been  particularly  described.  Assuming  then  that  the  word 
*'  close"  may  be  so  far  extended  as  to  be  made  applicable  to  Nos.  2,  S, 
and  5  together,  under  the  rule  of  construction  laid  down  in  Boe  dem. 
Cape  V.  Walker^  2  Man.  k  CK  118,  180,  that  technical  words  are  to  be 
construed  ^'in  their  proper  sense,  where  they  can  be  so  understood 
consistently  with  the  context,"  the  only  remaining  difficulty  in  the 

(a)  April  27th.    Before  Lord  DiffMAH,  C.  J.,  Pattksoh,  Wiognuir  and  £b£B»  Jii 
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*wvf  of  the  eonstraction  contended  for  by  the  lessor  of  the  ^^^^^ 
plaintiff  is,  that  Nos.  2  and  3  were  not  at  the  date  of  the  codicil,  '- 
nor  had  been,  in  the  testator's  own  occupation.  It  is  necessary,  there- 
fore, to  reject  those  words  as  an  inaccurate  but  superfluous  description ; 
Wrotedejf  v.  AdatnSj  Plowd.  187,  191,  Exception  5 ;  Doe  dem.  Smith  y. 
Hdloway,  5  B.  &  Ad.  43,  47 ;  Doe  v.  The  Earl  of  Jertetfy  1  B.  &  Aldi^ 
550;  OoocUiOej  Lessee  of  Badfordy  v.  Southern,  1  M.  &  S.  299. 

Martin,  contri.  It  will  appear,  when  the  will  and  codicil  are  com-, 
pared,  that  the  construction  of  the  devise  contained  in  the  former  is  not 
Terj  material,  and  that  the  real  question  is,  what  passed  by  the  codiciL 
But,  if  the  construction  of  the  devise  be  material,  the  word  **  appurtor 
nances"  has  not  so  narrow  a  sense  as  has  been  stated :  for  it  will  pasa, 
lands,  where  the  intention  is  clear;  note  (2)  to  Smith  v.  Martin,  2  Wms. 
Saand.  400,  (6th  ed.)  The  description  in  the  codicil  is  plain :  a  close 
means  land  inclosed  by  a  fence;  and  close  5  corresponds  with  the  close 
in  the  codicil  in  three  important  particulars,  viz.  in  being  at  the  north 
comer  of  the  town,  and  opposite  the  pond,  and  in  the  testator's  own 
occupation.  [Wiqhtmak,  J.  The  wiU  seems  to  treat  everything  as  a 
dose  that  is  not  orchard  or  garden.  The  description  seems  correct,  if 
No6.  2,  8  and  5  are  taken  as  one  close.] 

Corrie,  in  reply.  If  the  codicil  is  construed  with  the  assistance  of  the 
will,  it  is  dear  that  the  codicil  gives  to  the  plaintiff*  all  that  the  will  gave 
to  Elizabeth.  It  is  no  misdescription  to  refer  to  closes  2  and  3  as  at  the 
north  '''comer  of  the  town,  for  they  are  so,  as  well  as  No.  5,  in  p^/»/^Q 
relation  to  the  town,  though  inter  se  the  latter  close  only  is  north  ^ 
snd  the  former  closes  are  south :  and  it  should  be  remembered  that  from 
the  time  of  the  oonveyance  to  the  testator  until  1888  the  three  closet^ 
were  actually  one.  Cur.  adv.  vtUt. 

Lord  Dbkmak,  C.  J.,  in  this  term  (May  25th),  delivered  the  judg- 
ment of  the  Court. 

In  this  case  the  question  is  whether  a  devise  of  a  close,  described  to 
be  situate  at  the  north  comer  of  the  town  of  Molescroft,  and  opposita 
the  pond,  and  now  in  the  occupation  of  the  testator,  will  pass,  not  only, 
a  close  whieb  fulfils  the  above  description  exactly,  but  also  two  other 
doses,  not  situate  at  the  north  comer  of  Molescroft,  nor  opposite  thfr 
pond,  aor  in  the  occupation  of  the  testator,  because  he  has  added  in  the 
devise,  as  a  further  matter  of  description,  that  the  said  close,  with  the 
garden  and  orchard  a<yoining,  contains  8  acres  and  6  perches,  and  the 
three  closes^  with  the  garden  and.  orchard,  contain  nearly  8  acres  and  6* 
perches,  and  the  whole  formed  one  purchase  by  the  testator. 

It  is  suggested  that  the  three  doses  were  oonsidered  by  the  testator 
as  one;  bat  there  is  no  evidence  to  sustain  that  suggestion:  and  the* 
(act,  that  the  teatator  substituted  for  the  more  temporary  separation  by 
posts  and  rails  a  permanent  separation  by  a  live  hedge,  leads  to  a  con* 
trary  conduaion. 
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.  Eren  if,  in  one  part  of  the  description,  general  wordfl  were  found 
leaving  it  doubtful  whether  the  three  closes  were  included,  and  m  an- 
other part  there  were  words  perfectly  clear  which  excluded  two  of  them, 
*({*T(M  ^®  *^ii^t  *that  we  ought  not  to  reject  the  clear  words,  and  giye 
-'  a  meaning,  to  those  which  are  doubtful,  inconsistent  with  those 
that  are  clear. 

Now  the  description  by  the  testator's  occupation  is  clear:  the  descrip- 
tion by  quantity  is  uncertain  in  its  nature,  and  uncertain  in  that  the  ad- 
ditional quantity  of  land  required  to  satisfy  this  part  of  the  description 
may  be  connected  either  with  the  garden  and  orchard,  or  with  the  close. 
And  Ve  have,  therefore,  come  to  the  conclusion  that  the  three  closes  did 
not  pass,  and  that  our  judgment  ought  to  be  for  the  defendant. 

Judgment  for  defendant.(a) 

(ff)  Reported  by  H.  Meriyale,  Esq.,  tnd  H.  DaviBon,  £s%i 
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1.  In  an  indictment  for  perjury  on  the  trial  of  a  canee  onder  a  writ  of  trial  directed  to  the  sheriA 
of  London,  the  oath  is  properly  alleged  to  have  been  taken  **  before  the  aheriffii/'  though  m 
'  fact  the  cause  was  tried  before  the  Secondary.  » 

%  On  trial  of  the  indictment  for  peijury,  it  appeared  that,  in  the  cause  tried  before  the  Seoond- 
ary,  two  issues  were  joined  on  the  record ;  but  the  postea  showed  only  a  Terdict  on  one : 
Hdd,  that  these  facts  sufficiently  bore  out  an  allegation  in  the  indictment  that  the  "iitiM 
came  on  to  be  tried,  and  were  tried,'  and  that  the  peijury  was  committed  "  npon  the  trial  of 
the  said  issues." 

8.  It  is  a  good  assignment  of  perjury  that  a  witness  swore  that  he  "  thought"  a  certain  writing 
was  not  his,  whereas  in  truth  and  in  fact  he  "  thought"  that  it  was  his. 

4.  It  is  no  good  objection,  in  arrest  of  jodgment  on  such  indictment,  that  it  diarges  defeodaat 

with  having  sworn  that  he  had  not  written  certain  words  in  the  presence  of  A.,  whereas  ia 

fact  he  had  written  them  in  the  presence  of  A. ;  with  an  averment  of  materiality ;  for  A.'f 

*  presence  cannot  be  assumed  to  be  necessarily  an  immaterial  fact,  though  the  materislitydoes 

not  appear  otherwise  than  by  such  averment. 

Perjury.  The  indictment  (preferred  at  the  Central  Criminal  Court) 
averred  that,  on,  &c.,  in  London,  ftc,  and  within  the  jurisdiction,  Ac, 
upon  the  execution  of  a  certain  writ  of  trial  before  that  time  issued, 
according  to  the  form  of  the  statute,  &c.,  out  of  Her  Majesty's  Court  of 
Common  Pleas,  &c.,  and  directed  to  the  sheriffs  of  London,  in  a  ce^ 
tain  action  on  promises  then  pending  in  the  said  Court,  ftc,  in  which 
James  Wyld  was  plaintiff,  and  Thomas  Flersheim  was  defendant, 
♦and  by  which  said  writ  the  said  sheriffs  were  commanded,  pnrsti- 
-■  ant  to  the  statute,  &c.,  that  they  should  summon  twelve,  &c., 
who  should  be  sworn  truly  to  try  certain  issues  theretofore  joined 
between  the  parties,  and  that  the  said  sheriffs  should  proceed  to  try  snch 
issues  accordingly,  and  when  the  same  should  have  been  tried  in  manner 
aforesaid,  they  the  said  sheriffs  should,  on,  &c.,  make  known  to  the  jna* 
fices,  &c.,  at  Westminster  what  should  have  been  done  by  virtue  of  the 
said  writ,  with  the  finding  of  the  jury  thereon  indorsed,  the  sud  issnei 
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€ftme  on  to  be  tried,  and  were  tried  in  dne  form  of  law^  before  Wlllian: 
Hunter,  Esq.,  and  Thomas  Sidney,  Esq.,  then  being  the  sheriffs  of 
London  aforesaid,  by  a  jnrj,  &c.     The  count  then  alleged  that  the 
defendant  Joseph  Schlesinger  came  before  the  said  W.  H.  and  T.  S., 
tben  being  the  sheriffs,  &c.,  and  was  examined  upon  the  trial  of  the  said 
issues  as  a  witness  for  James  Wyld ;  and  before  the  said  W.  H.  and  T. 
S.,  then  being,  &c.,  and  before  the  said  jnry,  &c.,  did,  on  the  said  trial, 
Uke  his  corporal  oath  as  snch  witness  as  aforesaid,  and  was  duly  sworn, 
Ac.,  they  the  said  W.  H.  and  T.  S.  then  being  such  sheriffs,  &c.,  and 
haTing  competent  power,  &c.,  to  administer  the  said  oath,  &o.     And 
tiiat  upon,  the  said  trial  of  the  said  issues  so  joined,  &c.,  and  while  he 
was  being  examined  as  such  witness  as  aforesaid,  a  certain  paper  writing, 
then  containing,  amongst  other  things,  the  respective  words  written  in 
red  ink  in  different  parts  of  the  said  paper  writing,  that  is  to  say  con- 
tuning  in  writing  the  seven  words  following,  written  in  red  ink,  vis., 
"his  own  name  on  his  own  record ;"  and  in  another  part  thereof,  &C 
(the  count  then  set  out  other  words  stated  to  have  been  written  in  red 
ink  on  the  same  paper) ;  was  produced  *and  shown  to  the  said  p^/>»-o 
Joseph  Schlesinger ;  and  that,  on  the  said  trial,  certain  questions  ^ 
•rose  and  lecame  material,  viz.,  whether  the  said  J.  S.  then  thought, 
ke,j  and  whether  the  said  J.  S.  had  in  the  presence  of  one  William 
Dipple  written,  &c.  (stating  the  subject  matters  of  the  answers  after 
itated) :  and  that  the  said  J.  S.,  being  so  sworn,  &c.,  not  having  tho 
fear,  ftc.,  and  contriving,  &c.,  then  and  there,  to  wit,  &c.,  on  the  said 
trial  of  the  said  issues,  upon  his  oath  aforesaid,  falsely,  &c.,  before  the 
said  jurors  so  sworn,  &c.,  and  before  the  said  W.  S.  and  T.  S.  then 
bemg  snch  sheriffs  as  aforesaid,  upon  his  oath  aforesaid  did  depose  and 
swear,  &c.,  that  he  the  said  J.  S.  then  thought  that  the  said  words  so 
written  in  red  ink  were  not  his,  the  said  J.  S.'s  writing,  and  that  he  the 
Said  J.  S.  had  not,  in  the  presence  of  the  said  William  Dipple,  written 
the  said  words  so  written  in  red  ink ;  whereas  in  truth  and  in  fact  the 
Said  words  so  written  in  red  ink  were  his  the  said  J.  S.'s  writing ;  and 
whereas  also  in  truth,  &c.,  the  said  J.  S.  then  and  there,  and  within  the 
jurisdiction  aforesaid,  when  he  so  deposed  as  aforesaid,  thought  that  the 
said  words  so  written  in  red  ink  as  aforesaid  were  his,  the  said  J.  S.'s, 
writing;    and  whereas  also  in  truth,  &o.,  at  the  time  when   he  the 
said  J.  S.  so  deposed  as  aforesaid,  he  the  said  J.  S.  had,  in  the  presence 
of  the  said  William  Dipple,  written  the  said  words  so  written  in  led  ink. 
And  so  the  jurors,  &c.  (the  ordinary  conclusion). 

The  second  count  charged  that  the  said  J.  Schlesinger  swore  that  he 
tiiought  the  words  were  not  in  his  handwriting,  whereas  in  fact  they 
were.  The  third  count  charged  that  he  swore  he  had  not  written  the 
words  in  the  presence  of  Dipple. 

*0n  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  r-^n,fc. 
tfidngs  after  Michaelmas  Term,  1845,  the  defendant  was  con-  ^ 
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Tieted  on  this  indictment.  It  appeared  that  the  Xisnse  Wjfldr.Flmhem 
ivBS  tried  before  the  Secondarj  of  the  city  of  London,  and  not  tbr 
sheriffs ;  and,  the  postea  in  Wyld  y.  Flersheim  being  produced,  tlie  Tei*' 
diet  appeared  to  have  been  taken  on  one  of  two  iseuea,  without  dsf 
statement  as  to  the  event  of  the  other. 

In  the  following  term,  a  mle  was  obtained  to  show  cause  why  a  ueir 
trial  should  not  be  had,  or  a  verdict  of  acquittal  entered  on  account  of 
the  above  mentioned  variances ;  or  why  the  judgment  should  not  be* 
arrested  on  the  grounds :  1.  That  perjury  could  not  be  assi^ped  on  the 
averment  by  defendant  that  he  ^^  thought"  the  words  were  not  in  hia* 
handwriting;  2.  That  the  third  count  depended  on  the  materiality  of  a» 
fact  which  evidently  was  not  material,  namely,  that  the'  words  were 
written  in  the  presence  of  Dipple. 

Orompton  now  showed  cause.  1.  An  express  authority  on  the  fini 
point  is  Regina  v.  jDuim,  2  Moo.  G.  C.  297,  where  a  trial  was  alkgel 
to  have  taken  place  before  the  sheriff,  and  the  proof  'fras,  that  it  was 
before  a  deputy  sheriff,  and  this  was  held  no  variance:  and  the  return 
to  a  writ  of  inquiry  must  allege  the  trial  to  have  been  before  the  sheril^ 
when  the  writ  is  directed  to  him ;  Stroud  v.  Wait%^  2  C.  B.  929.  As 
inquisition  held  before  a  deputy  coroner  is  properly  described  as  hdi 
before  the  coroner ;  Regina  v.  Perkin^  7  Q.  B.  165.  2.  The  averment 
that  the  "issues"  were  tried  is  correct:  the  writ  directed  two  to  be 
^_^  .  tried ;  and  the  jury  was  summoned  on  both :  and,  ^though  the 
-■  verdict  passed  on  one  only,  the  other  must  have  been  disposed 
of  in  some  manner :  it  may  be  assumed  that  the  jury  was  discharged. 
8.  The  objection,  that  perjury  is  not  assignable  on  what  a  man  swore 
that  he  "  thought,"  cannot  be  maintained.  Such  an  averment  must  of 
necessity  be  difficult  of  proof;  but  it  cannot  be  bad  of  necessity^  ^ 
party  might,  for  instance,  have  declared  on  his  oath  thnt  he  "  thought** 
such  and  such  facts  were  true,  and  have  afterwards  owned  that,  while  80 
stating,  he  knew  them  to  be  untrue.  In  Rex  v.  PedUy^  1  Leach,  C.  & 
825,  Lord  Mansfield  says :  "  It  is  certainly  true  that  a  man  may  he 
indicted  for  perjury,  in  -swearing  that  he  believes  a  fact  to  be  true,  which 
he  must  know  to  be  false :"  Thomas  Miller's  Oase^  2  W.  Blackst  881, 
886,  S.  C.  3  Wils.  420,  428,  is  to  a  like  effect.  4.  As  to  the  last  poist, 
it  does  not  appear  on  the  record  that  the  fact  in  question  was  immate* 
rial ;  the  count  alleges  it  to  have  been  material ;  and  there  was  no 
necessity  to  state  how  it  became  so ;  Rex  v.  Dowlinj  5  T.  R.  311,  318. 

Sir  jP.  Thesiger  and  «7.  Ghray,  contri.  1.  An  inaccurate  assignioent 
of  the  person  before  whom  the  oath  is  administered  is  fatal ;  LineMs 
Case^  Ry.  &  M.  G.  G.  421.  When,  indeed,  a  deputy  is  authorised  to  do  sa 
act  in  the  name  of  his  principal,  it  may  be  sufficient  to  name  the  principiL 
And  this  answers  the  authority  of  Regina  v.  Perking  7  Q*  B.  165 ;  for  hy 
Stat.  6  &  7  Vict.  c.  83,  s.  1,  all  acts  performed  by  a  deputy  coroner  are  to 
1^  deemed  and  taken,  to  all  intents,  &c.,  to  be  done  by  the  coroneb- 
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Bnt,  althongli  tbe  writ  goes  to  the  Bheriff,  the  ^al  by  the  Secondary; 
*i8  not  a  trial  by  a  depnty  acting  in  the  name  of  his  principal,  r-i^nmm 
^e  authority  is  given  by  stat.  8  &  4  W.  4,  c.  42,  s.  17 ;  and  ^ 
Met.  18  assumes  that  the  ^'  sheriff,  deputy  or  judge"  is  to  execute  the' 
writ  of  trial,  and  directs  the  deputy  or  judge,  not  as  sheriff,  but  in  hia 
own  character,  to  certify  for  stay  of  execution,  ke.  In  Regina  y.  Dunn^ 
2  Moo.  C.  C.  297,  the  trial  appears  to  have  been  before  Mr.  Stapjltony 
^'who  was  stated  to  be  the  deputy  of  the  high  sheriff;"  but  his  officer 
was  not  ^'rnore  particularly  described :"  and  upon  this  evidence  it  might 
be  that  be  was  well  held  to  be  a  deputy  only,  acting  in  the  name  of  the  she^ 
riff;  7  Bac.  Ab.  184,  188,  tit.  Sheriff  (H)  1,  8,  7th  ed.  [Colkridgk,  J. 
In  the  country,  if  a  writ  of  trial  is  directed  to  the  sheriff,  the  cause  itf 
tried  before  the  undersheriff  as  a  matter  of  course ;  is  not  the  Secondary 
in  the  same  position  in  London  ?]  It  may  be  so ;  but  the  statutory  pro« 
vision  already  cited  seems  to  make  it  necessary  that  the  presiding  judge 
should  be  named  by  his  proper  title :  and  therefore  in  Pippet  v.  Htamj 
5  B.  &  Aid.  684,  though  the  writ  was  directed  to  the  sheriff,  the  inquisi* 
tion  was  correctly  averred  to  have  been  taken  before  the  Secondary; 
2.  The  proper  proof,  that  certain  **  issues"  were  tried,  is  the  indorse- 
ment on  the  postea ;  'Rtx  v.  Page^  2  Esp.  N.  P.  C.  650 ;  and  this  postea 
jHToves  only  one  to  have  been  finally  disposed  of.  If  the  jury  were  dis* 
charged  on  the  other,  as  is  suggested,  that  would  have  been  entered  on 
the  postea.  8.  As  to  the  assignment  of  perjury :  '^  the  deposition  must 
be  direct  and  absolute,  and  not  vA  putaty  nor  tieut  meminity  nor  iU  credit^ 
&c.,"  3  Inst.  166 ;  and  this,  if  not  a  good  objection  in  arrest  of  judgment, 
would  at  all  events  be  ground  for  a  new  trial  *on  account  of  mis-  ri^nwa 
direction,  as  the  jury  ought  not  to  have  been  permitted  to  take  '- 
into  consideration  an  assignment  of  perjury  framed  as  this  is.  4.  The* 
last  objection,  also,  has  not  been  answered. 

Lord  Denhan,'  G.  J.    The  first  objection  rests,  in  point  of  fact,  on 
the  possibility  of  the  Secondary,  who  appears  to  have  tried  the  cause, 
not  having  authority  to  act  as  deputy  to  the  sheriffs.    But  I  think  we 
are  bound  to  take  notice  that  the  sheriff  can  appoint  a  deputy,  and  that 
the  Secondary  is  so  appointed  for  this  purpose  in  London.    If  so,  he 
acts  in  the  name  of  the  sheriff;  and  is  correctly  described  as  the  sheriff. 
Possibly,  it  might  be  good  to  name  either  sheriff  or  deputy.    But  T 
think  that  Stroud  v.  WatU^  2  Com.  B.  929,  and  Regina  v.  Dunn  (which 
was  fully  argued,  and  the  conviction  upheld  by  nine  judges),  sufficiently 
warrant  this  allegation,  and  that  to  hold  the  contrary  would  be  a  shaking: 
the  foundations  of  justice.     As  to  the  second  objection,  the  record  was 
produced  at  the  trial :  it  showed  that  two  issues  were  joined :  the  sheriff 
appears  to  have  made  an  inaccurate  return  that  one  only  was  tried :  bu^ 
the  fact  was  as  stated  in  the  indictment.    As  to  the  remaining  points,  T 
think  it  would  be  highly  dangerous  if  both  were  not  regarded  as  clearly^ 
established.    If  a  witness  swears  that  he  ^*  thinks"  a  certain  fact  took: 
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place,  it  may  be  difEcult,  indeed,  to  show  that  he  committed  vflfol  pe^ 
jury ;  but  it  is  certainly  possible :  and  the  averment  is  as  properly  a 
subject  of  perjury  as  any  other.  The  passage  cited  from  3  Inst.  166, 
was  probably  meant  to  express  no  more  than  this,  that  perjury  cannot  be 
^  ^correctly  assigned  on  a  mere  statement  of  a  general  opinioiL 

^  And,  as  to  the  last  point,  the  question  whether  or  not  the  words 
were  written  in  the  presence  of  Dipple  may  have  been  material ;  it  may 
have  been  a  link  in  the  chain  of  proof:  it  is  impossible  to  assume  the 
contrary  against  the  record.  And,  if  these  objections  are  put  on  the 
footing  of  misdirection,  I  think  they  rest  on  no  more  solid  foundation. 

Fatteson,  J.  It  is  admitted  that  the  writ  was  properly  directed  to 
the  sheriff,  and  could  not  indeed  have  been  directed  to  any  one  else.  I 
think  it  follows  that,  in  the  intendment  of  law,  the  cause  was  tried  before 
him  to  whom  the  writ  was  directed.  Nor  can  we  now  allow  the  point  to 
be  raised  which  was  not  raised  at  the  trial,  whether  the  Secondary  was 
lawfully  deputed.  And  I  do  not  think  the  consequences  which  Sir  F, 
Thesiffer  draws  from  the  words  of  8  &  4  W.  4,  c.  42,  s.  18,  really  follow. 
It  is  true  that  the  "deputy"  certifies;  but  it  does  not  follow  that  his  act 
in  certifying,  as  well  as  any  other  act  which  he  does  in  the  course  of  the 
trial,  may  not  be  legally  the  act  of  the  sheriff.  The  objection  to  the 
assignment  of  perjury  in  the  first  and  second  counts  seems  to  me  to 
amount  to  no  more  than  this :  that,  because  it  is  very  difficult  of  proo^ 
therefore  it  is  bad.  But  there  would  be  an  easy  mode  by  which  wit* 
nesses  might,  in  many  cases,  escape  the  consequences  of  perjury,  if 
using  the  saving  words  "I  think"  made  them  not  indictable.  I  agree, 
also,  that  the  averment  respecting  the  presence  of  Dipple  cannot  be  held 
necessarily  immaterial.  As  to  the  objection  that  one  issue  only  was 
tried,  no  doubt  the  postea  is  the  proper  evidence  of  the  trial.  But  here 
♦A7fii  the  postea  was  produced :  and  *it  appears  that  there  was  an  error 
-I  in  the  postea :  only  one  issue  was  returned  as  tried :  but  this 
does  not  show  that  the  issues,  to  try  which  the  jury  was  summoned,  did 
Bot  "  come  on"  for  trial. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  authority  of  RegiM 
T.  DunUj  2  Moo.  C.  C.  297,  goes  even  farther  than  is  necessary  to  sup* 
port  the  averment  in  this  case.  The  secondary  is  certainly  in  the  same 
position  as  the  undersheriff:  the  assessor  who  tried  the  cause  inJiegtM 
V.  Dunn  might  have  been  a  distinct  officer,  though  I  do  not  say  that  be 
was.  In  Stat.  8  &  4  W.  4,  c.  42,  s.  17,  power  is  given  to  direct  cert^n 
issues  to  be  tried  before  ^^the  sheriff,"  or  "any  judge"  of  a  Court  of 
B*ecord  for  the  recovery  of  small  debts:  and  then,  by  sect.  18,  the 
<<  sheriff,  deputy^  6t  judge  before  whom  such  trial  shall  be  had"  is  em- 
powered to  certify,  &c.  Therefore  it  is  plain  that  the  acts  of  the  depaty 
are  those  of  the  sheriff;  or,  at  all  events,  the  utmost  which  can  be  con- 
tended for  on  the  words  of  that  section  is,  that,  if  it  were  necessary  to 
Itver  a  certificate  given,  or  any  other  act  which  a  deputy  is  thereby  by 
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imme  empowered  to  do,  the  deputy  should  be  mentioned*  Agreeing 
with  the  rest  of  the  Court  on  Uie  other  points^  I  pass  them  over,  with 
the  exception  of  that  respecting  the  "  issues."  It  appears  to  me  that 
the  allegation  was  proved  by  the  record  and  postea  taken  together.  It 
appears  that  the  jury  was  summoned  and  sworn  to  try  ^^^e  issues.'* 
Suppose  that,  on  one  of  the  issues,  the  jury  had  been  withdrawn:  both 
would  have  ^'come  on  for  trial/'  and  have  been  tried.  But  then,  it  ie 
argued,  this  would  have  been  indorsed.  It  ^ought  to  have  been  r^^j^^ 
so :  but,  if  it  had,  the  fact  would  only  have  been  the  same  as  now.  *• 
Eblb,  J.y  concurred.  Bule  discharged.(a) 

(a)  Raportfld  by  H.  Merivala,  Esq. 


GARRARD  v.  COTTRELL.    May  27. 

PlaintiiThaTing  accepted  ■  bill  for  defoiid«At*e  accommodation,  defended  an  action  brought  by 
the  indorsee,  and  finally  paid  the  amount  with  the  coats  of  the  action.  FlaintiiT  brought 
•asumpsit  for  money  paid :  the  jury  were  directed  that,  if  defendant  reqneated  plaintiff  to 
undertake  the  defence  (as  to  which  there  was  some  evidence,  but  no  expreas  request  proved) 
the  costs  were  recoverable  as  money  paid  to  the  plaintiff*B  use.    Verdict  for  plaintiff. 

Hdd,  that  the  direction  was  right,  and  the  coata  recoverable  under  the  count  for  money  paid. 

AssTTHPsn  to  recover  1002.,  for  money  lent,  money  paid  by  plaintiff 
for  the  use  of  defendant  and  at  his  request,  money  received  by  defend- 
ant for  the  use  of  plaintiff;  interest ;  and  on  an  account  stated.  Pleas : 
except  as  to  26Z.  17«.  Id.  paid  into  court,  Non  assumpsit,  payment,  and 
aet  off.    Issues  thereon. 

By  his  particulars,  plaintiff  claimed  SOL  11«.  0<2.,  as  the  amount  of  a 
bill  of  exchange,  dated  26th  March,  1845,  at  three  months  date,  drawn 
by  Messrs.  Hoppe  and  Son  for  coals  supplied  to  the  order  of  the  defend- 
ant, and  accepted  by  plaintiff  for  the  defendant's  accommodation :  172. 
18g.  Id.  ^^  to  paid  noting,  interest  and  law  charges ;"  and  other  items, 
making  the  whole  amount  62/.  17«.  Id.  On  the  trial,  before  Erle,  J., 
at  the  London  sittings  after  Easter  term,  1847,  it  appeared  that  the 
defendant  had  been,  at  one  time,  in  the  employ  of  Messrs.  Hoppe  jt 
Son,  coal  merchants,  as  their  agent,  and  had  become  indebted  to  them 
in  a  balance  of  802.  11«.  Od. ;  and  that  he  had  applied  to  the  plaintiff, 
his  brother  in  law,  who  gave  his  acceptance  for  the  amount,  as  stated 
in  the  particulars  of  demand.  When  the  bill  became  due,  the  plaintiff 
defended  an  action  brought  by  Messrs.  Hoppe  *k  Co.  upon  it,  r*ggA 
and,  the  verdict  being  against  him,  paid  the  amount  with  172.  ISs. 
7(2.  costs.  It  appeared  that  the  defendant  had  written  letters  showing 
that  he  was  aware  of  the  facts ;  but  no  express  request  from  him  to 
defend  the  action  was  proved.  It  was  contended  at  the  trial,  on  the 
part  of  the  now  plaintiff,  that  this  evidence  was  sufScient  to  raise  the  Qre- 
sumption  that  he  undertook  the  defence  at  the  request  of  the  now  defend- 
ant.    The  money  paid  into  Court,  together  with  the  items  of  set  off 
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•proved,  covered  the  plamtiff's  demand,  with  the  exception  of  thelTL 

•  18«.  7d.    As  to  this,  it  was  contended,  on  the  part  of  the  defendant,  that 

'he  did  not  anthorise  the  defence  of  the  action  Bappe  y.  {J-arrard:  bat 

'that,  even  if  he  had,  the  plaintiff  conid  not  recover  on  any  of  the  ooimts 

in  this  declaration.    Erlb,  J.,  directed  the  jnry  that,  if  the  defendant 

did  request  the  plaintiff  to  undertake  that  defence,  the  law  expenses 

-^were,  in  his  opinion,  money  paid  by  plaintiff  to  defendant's  use,  and 

<  recoverable  under  that  count    Verdict  for  plaintiff,  with  leave  to  moTe 

to  enter  a  nonsuit. 

IauK  now  moved  accordingly.  On  this  finding  of  the  jury,  undoabt* . 
edly,  the  defendant  would  be  Uable  to  the  plaintiff  for  the  costs  of  tbe 
action,  if  there  had  been  a  proper  count.  But  the  plaintiff  cannot 
recover  on  a  count  for  money  paid.  Money,  to  be  recovered  under  that 
count,  must  be  a  sum  paid  to  a  third  party,  wluch  the  defendant  iris 
primarily  liable  to  pay,  and  which  the  plaintiff  either  pays  on  the 
defendant's  request,  or  makes  himself  liable  to  pay  on  such  request; 
Spencer  v.  Parry,  8  A.  &  E.  881 ;  I^Moek  v.  5W6e,  8  M.  4  W.  607. 
♦gfii  1  Here  there  *was  no  original  liability  on  the  part  of  the  defend* 
-*  ant.  [Patteson,  J.  Li  those  cases  there  was  no  original  liabi- 
lity for  anything.  Here  the  defendant  was  certainly  liable  for  the  biH 
The  costs  are  accessory.]  The  distinction  between  the  bill  of  exchange 
and  the  costs  is  this : — ^that  for  the  first  there  was  an  original  liability, 
not  for  the  second.  [Patteson,  J.  The  defendant  was  held  liable  for 
both  under  the  count  for  money  paid,  in  Sawes  v.  Martin^  1  Esp.  N.  P. 
G.  162.]  That  case  is  at  variance  with  the  decisions  in  Banc  [PA^ 
TESOK,  J.,  referred  to  Dawson  v.  Morgan,  9  B.  &  C.  618.]  That  case 
affords  an  authority,  to  some  extent,  against  Howes  v.  Martin.  At  aD 
events,  in  this  latter  case,  the  distinction  between  the  original  debt  and 
the  costs  was  not  adverted  to. 

Lord  DsNMAN,  C.  J.  I  see  no  reason  to  question  the  authority  of 
Bowes  V.  Martin.  It  is  not  in  opposition  to  any  case ;  and  there  was 
full  opportunity  there  to  take  the  distinction  suggested,  if  there  had 
been  any  reason  for  it. 

Patteson,  J.,  concurred. 

Coleridge,  J.  My  brother  Erls  left  it  to  the  jury  to  say  whether 
they  thought  the  defendant  requested  the  plaintiff  to  defend  this  action. 
It  is  not  contended  that  this  was  incorrect :  the  question  really  is,  whether 
the  verdict  of  the  jury,  that  the  defendant  did  so  request,  was  supported 
by  the  evidence.  There  is  no  reason  why  the  request  should  be  express. 
.  And  I  think  *there  was  quite  sufficient  evidence  for  the  jury  to 
J  infer  an  implied  one. 

Erlb,  J.,  concurred.  Rule  refiised.(a) 

(a)  Reported  by  H.  Merivale,  Eaq. 
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ITEWTON  V.  LIDDUBD.    Majf  26. 
Beported,  9  Q.  B.  616,  note  (a). 


The  QUEEN  v.  The  Inhabitants  of  HABTPUBY.    May  27. 
Beported,  8  Q.  B.  566. 

♦COBB  V.  ALLAN  and  Another.    May  28.  [*683 

The  ooandl  of  ■  borough  ordered  that  an  equal  borough  rate  should  be  made  on  the  seTtral 
parishes,  parts  and  districts  within  the  borough,  for  raising  a  sum  therein  specified,  and  thai, 
far  that  purpose,  the  several  parishes,  &c.,  in  the  borough  should  be  rated  in  the  several 
anoonts  specified  in  tfa^  order,  and  that  the  part  of  the  parish  of  S.  which  lay  within  th« 
borough  should  be  rated  at  3652. ;  such  several  sums  rated  being  estimated  at  U,  in  the 
pound  upon  the  rateable  property;  and  that  the  churchwardens  and  overseers  of  entire 
parishes  within  the  borough,  and  the  persons  appointed  to  act  as  overseers  for  parts  of 
pertabca  within  the  borough  for  making,  levying,  and  oolleeting  borough  rates  and  watch 
rates  therein,  should  respectively  "levy,  coUeet  and  pay"  the  amounts  rated  by  the  wid 
order  upon  their  parishes,  psrts  or  districts ;  the  amounts  so  rated  upon  entire  parishes  to  be 
paid  out  of  Ihe  poor  rates  made  and  collected,  or  to  be  made  and  collected,  for  such  parishes; 
and  that  a  warrant,  under  the  hand  of  the  mayor  and  the  corporate  seal  of  the  borough, 
should  issue  to  the  town  clerk,  requiring  him  to  demand  and  receive  of  the  several  parish 
and  special  overseers,  described  as  above,  the  amounts  so  rated ;  and,  for  this  purpose,  to 
iasne  his  warrants  to  such  overseers  and  persons  appointed,  &a,  requuring  them  to  "eo/foef, 
Icoy  and  pay**  to  him  the  same  amounts. 

The  council  issued  warrants  in  the  prescribed  terms  respectively  to  the  town  clerk,  who  there- 
upon issued  like  warrants  to  the  parish  overseers,  and  to  the  special  overseers  who  had  been 
prrvionsly  appointed  for  the  aaid  parts  of  parishes. 

The  special  overseers  of  part  of  the  parish  of  S.  then  made  a  rate  thereon  for  4272.^  being  at  the 
rate  of  It.  2d.  in  the  pound. 

The  town  council  also  made  an  order  for  a  watch  rate,  with  respect  to  which  the  same  pro- 
eeedinga  were  taken  as  above  mentioned.  The  order  rated  the  said  part  of  S.  at  1532.,  being 
at  6^.  in  the  pound ;  and  the  special  overseers  made  their  rate  for  1602.,  being  at  the  sanw 
rate  of  6tf.  in  the  pound.  Warrants  of  distress  were  duly  issued  for  non-payment  of  these 
several  rates. 

Beid,  in  trespass  for  seizure  under  such  warrants,  that  the  orders  of  the  town  council,  to  **  eei* 
leef,  levy  and  pay**  empowered  the  parish  and  special  overseers,  under  stats.  55  G.  3,  c.  5], 
5  dt  6  W.  4,  c.  76,  and  7  W.  4  &  1  Vict.  c.  81,  to  levy  by  means  of  rates. 

And  that,  as  by  stat.  7  W.  4  dt  1  Vict.  c.  81,  s.  1,  the  council  might  order  the  overseers  «of 
entire  parishes  either  to  pay  the  borough  rates  out  of  a  poor  rate  made  or  to  be  made^  ok  to 
make  a  special  rate  for  payment  of  them,  it  was  necessary  for  the  orders  of  council  to  specify 
which  of  the  alternatives  was  to  be  adopted.    But, 

That,  as  the  quota  of  borough  rates  assessed  upon  part  of  a  pariah  could  be  paid  in  no  other 
manner  than  by  a  special  rate,  it  was  not  necessary  that  the  orders  should  direct  such  rat^  to 
be  made. 

Qmmrt,  whether  the  borough  rate  was  bad  for  ezeesa. 

Hdd,  that  the  watch  rate  was  good. 

Trbspass  for  entering  the  plaintiff's  dwelling  hoose  and  taking  hii 
goods. 

Plea,  Not  gmltj  ^^bj  statate."    Issae  thereon. 

The  eanse  was  tried  before  Lord  Dbnman,  C.  J.,  at  the  Kent  Spring 
:  aisiies  in  1846,  when  a  verdict  was  entered  for  the  plaintiff,  snbject  to 
'Hie  opinion  of  this  Conrt  on  a  special  t»se. 
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The  following  were  the  material  facts  stated. 

*After  the  passing  of  stats.  5  4;  6  W.  4,  c.  76,  and  7  W.  4  k 
684]  J  yj^^^  ^  gj^  namely,  on  18th  April,  1843,  the  horough  fund  of 
the  borough  of  Rochester,  in  the  county  of  Kent,  being  one  of  the 
boroughs  within  the  operation  of  stat.  5  &  6  W.  4,  c.  76,  was  not  suffi- 
cient for  payment  of  the  expenses  which  would  be  necessarily  in* 
curred,  before  the  end  of  the  year  1848,  in  carrying  into  effect  the 
provisions  of  that  act. 

On  the  said  18th  April,  1848,  Mr.  Lewis,  the  then  town  clerk,  as  the 
officer  of  the  council  of  the  said  borough,  estimated  in  writmg  that 
2287^.  5«.  9(2.,  in  addition  to  the  then  borough  fund,  would  be  sufficient 
and  necessary  for  the  payment  of  the  above-mentioned  expenses. 

This  estimate  was  on  the  same  day  submitted  to  a  meeting  of  tlie 
finance  committee  of  the  council,  and  was  examined  and  adopted  by  the 
committee.  The  committee  then  recommended  to  the  town  council  to 
make  and  levy  a  watch  rate  of  6d.  in  the  pound,  and  a  borough  rate  of 
1$.  in  the  pound,  for  raising  2300Z.,  or  thereabouts,  towards  defrajing 
the  said  expenses. 

The  estimate  was,  on  24th  April,  1848,  laid  before  the  town  council, 
who  then  ordered  a  borough  rate,  in  the  nature  of  a  county  rate,  to 
be  made  within  their  said  borough  in  order  to  raise  the  amount  so 
estimated. 

The  order  was  as  follows. 
"  City  and  Borough  \  At  a  meeting  of  the  council,  held  on  the  twenty-fourtli 

of  Rochester,  /day  of  April,  1848,  it  is  ordered  by  this  council*  that 
a  fair  and  equal  rate  or  assessment,  for  and  as  a  borough  rate  in  the 
nature  of  a  county  rate,  be,  and  the  same  is  hereby  (under  and  pursuant 
to  the  directions  of  stat.  5  &  6  W.  4,  c.  76,  and  other  the  statutes  in 
that  behalf),  made  on  the  several  parishes,  parts  and  districts  within 
this  city  and  borough,  ^liable  to  such  rate,  for  raising  the  som 
J  of  1654Z.  Is.  9i.,  and  for  or  towards  the  purposes  to  which  by 
law  such  rate  or  assessment  is  applicable ;  and  that  for  that  purpose  the 
Beveral  parishes,  parts  and  districts  within  this  city  and  borough  be,  and 
they  are  hereby,  rated,  assessed  and  taxed  in  the  several  amounts  or 
sums  following :  (that  is  to  say)" 

Then  followed  the  assessments  for  the  several  parishes  and  districts 
after  mentioned. 

That  part  of  the  parish  of  Strood  which  was  within  the  borough  was 
assessed  at  365/.  8s. 

The  several  sums  assessed  were  stated  to  be  *^  estimated  at  la.  in  the 
pound,  upon  the  annual  value  of  the  messuages,  lands,  tenements  and 
hereditaments  chargeable  to  the  said  rate  within  the  same  parishes,  parts 
and  districts  respectively,  after  the  abatements  from  such  annual  ralno 
required  by  law  in  assessing  poor  rates."  And  it  was  ^^  ordered  the! 
the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  9^ 
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Kicholas,  and  precbct  of  the  Cathedral  Church  of  Rochester,  or  such 

other  persons  as  by  law  may  make  a  poor  rate  for  such  parish  and  pre* 

cinct  respectively,  and  the  persons  appointed  to  act  as  overseers  within 

the  said  parts  of  the  said  several  parishes  of  St.  Margaret,  Strood, 

Chatham  and  Frindsbory  which  lie  within  the  limits  and  jurisdiction  of 

this  city  and  borough,  for  making,  levying  and  collecting  borough  rates 

and  watch  rates  therein,  do  reipeetively  Uvy^  eolleet  and  pay  the  amounts 

80  respectively  above  rated,  asssessed  and  taxed  upon  their  several 

parishes,  parts  or  districts,  on  or  before  the  24th  day  of  June  now  next 

ensaing ;  the  same  amounts,  so  rated,  assessed  and  taxed  upon  the  said 

parish,"  &c  ''and  precinct,"  &c.,  ''to  be  *paid  out  of  the  poor  r'^f^e^f^ 

rates  made  and  collected,  or  to  be  made  or  collected,  for  the  same  ^ 

parish  and  precinct  respectively.    And"  it  was  "  ordered  that  a  warrant 

do  issue  under  the  hand  of  the  mayor  and  the  corporate  seal  of  this  citj 

and  borough,  directed  to  David  Baxter  Lewis,  gentleman,  town  clerk  of 

the  said  city  and  borough,  requiring  and  authorisbg  him  to  demand, 

collect  and  receive  of  the  churchwardens  and  overseers  of  the  poor  of 

the  said  parish,"  &c.  "and  precinct,"  &c.,  "respectively,  or  such  other 

persons  as  by  law  may  make  a  poor  rate  for  such  parish  and  precinct 

respectively,  and  of  the  persons  appointed  to  act  as  overseers  within  the 

laid  parts  of  the  several  parishes  of  St.  Margaret,"  &ic.  "  which  lie 

within  the  limits,"  &ic.,  "for  making,  levying  and  collecting  borough 

rates  and  watch  rates  therein  severally  and  respectively,  the  amounts 

BO  rated,  taxed  and  assessed  upon  the  said  parish,  precinct  and  parts 

respectively ;  and  for  that  purpose  to  issue  his  warrants  to  the  church 

wardens  and  overseers  of  the  poor  of  the  said  parish,"  &c.,  "  and  pre* 

dnc't,"  &c,  "  or  such  other  persons  as  by  law  may  make  a  poor  rate  foi 

the  said  parish  and  precint  respectively,  and  to  the  persons  appointed  tc 

act  as  overseers  within  the  said  parts  of  the  several  parishes  of  St, 

Margaret,"  &c.,  "which  lie  within  the  limits,"  &c.,  "requiring  them 

severally  and  reBpectively  to  eoUeet  and  pay  to  him  the  said  D.  B.  Lewis 

in  manner  and  by  the  time  hereinbefore  mentioned  the  same  amount  so 

rated,  taxed  and  assessed  as  aforesaid."     The  order  concluded  by  stat> 

iDg  the  steps  to  be  taken  in  case  of  default  by  the  above  mentioned 

parochial  oflScers. 

After  the  making  of  the  order,  and  on  the  same  24th  ^April,  r4,/.QH 
a  warrant,  under  the  corporate  seal,  and  under  the  hand  of  the  L 
then  mayor,  was  sent  to  Mr.  Lewis  the  town  clerk ;  the  warrant  was  in 
the  terms  directed  by  the  order. 

There  had  not  at  any  time  since  the  passing  of  stat.  5  &  6  W.  4,  e« 
76,  been  any  high  constable  of  the  said  city  and  borough.  After  the 
receipt  of  the  above  warrant,  Mr.  Lewis,  on  the  13th  day  of  May,  1843, 
sent  his  warrant  to  William  Wood  and  Henry  Bass,  who  in  the  month 
of  November,  1842,  had  been  appointed  special  overseers  for  that  part  of 
the  parish  of  Strood  which  was  within  the  borough,  for  making,  levying 
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§ni  eoIlMtuig  IxHroiigli  aad  wateh  rfttw,  reqniriog  tham^  ^hj  Tbtm  of 
an  <HPd«r  of  conxMsil^*  (referring  to  tbe  above  redted  order  of  S4th  AprS), 
^and  a  warrast"  (referring  to  the  abore  mentioned  warrant),  ^t9  Iny, 
mlhet  and  pay'*  to  him,  on  or  before,  fce.,  ^  by  and  from  a  fav  and  equl 
fate,  to  be  made  and  colleoted  by  yon  for  tbat  purpoeoi  in  snek  mumor 
as  the  laws  in  that  behalf  cBrect  and  anthorise,  the  snm  e(  8652.  8t^ 
%eing  the  proportion  g(  and  by  the  aforesaid  ord^  of  the  said  council 
assessed  and  charged  npon  the  said  part  of  the  said  parish  of  Strood 
triikb  lies  within  the  limits  and  jurisdiction  of  the-  said  city  and  boroBgk» 
lar  and  towards  a  fiur  and  eqni^  borough  rate,  in  the  nature  of  a  coutj 
aate»  for  the  said  city  and  borough,  made  and  leried  by  the  said 
council,"  ke. 

Messrs.  Wood  Mid  Bass,  on  the  4th  January,  1844,  made  a  bonrngli 
tate  aeeordingly  on  the  said  part  of  the  parish  of  Strood,  for  the  sum  of 
4S7/.  17s.  0^.  The  rate  so  made  was  '*  after  the  rate  of  Is.  2i.  in  tbi 
Mftfti  P^y^^^'"  The  plaintiff  was  assessed  thereto,  and  was  liable  to  be  *io 
-'  assessed  if  the  rate  was  duly  made.  The  case  then  stated  an  order 
l^y  the  town  council  for  a  watch  rate  at  6d.  in  the  pound ;  the  foittm 
ftMT  which  the  borough  part  of  the  parish  of  Strood  was  rated,  by  tkt 
arder,  being  1531.  7s. ;  and  also  warrants  from  the  corporation  to  Mr. 
Lewis,  and  from  him  to  Messrs.  Wood  and  Bass,  in  like  manner  is 
already  stated  with  respect  to  the  borough  rate.  Wood  and  Bass,  in 
aompliance  with  the  warrant  received  from  Lewis,  made  a  watch  rate  for 
t60L  9s.  5d.  on  the  borough  part  of  the  parish  of  Strood.  This  was  st 
tihe  rate  of  6d.  in  the  pounds  The  plaintiff  was  assessed  thereto,  asd 
was  liable  as  aforesaid,  if  the  watch  rate  was  duly  made. 

Neither  of  the  above  rates  was  signed  or  allowed  by  two  justices;  nor 
was  any  notice  of  either  of  them  published  on  the  door  of  any  church  or 
sliapel  within  the  borough  part  of  the  parish  of  Strood,  although  tben 
was  a  church  and  a  chapel  also  in  that  district. 

The  plaintiff  having  refused  to  pay,  two  several  distress  warrants  for 
Ae  said  rates  were  issued  against  him  by  the  defendants,  who  were  bo> 
rough  magistrates.  By  virtue  of  these  warrants  the  alleged  trespassai 
were  committed. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  defiendaois 
were  liable  in  this  action :  ^ 

The  ease  was  argued,  in  Easter  term  last  (April  2Sd),(a)  by  FetMch 
for  the*  plaintiff,  and  Petertdarff  fbr  the  defendants.  The  arguments 
will  appear  sufficiently  from  the  judgment  of  the  Court. 

Our.  ads.  mdt 
^^  *Lord  DiVMAV,  C.  J.,  now  delivered  judgment. 

^^  -I  It  appears  to  us  that  the  order  of  the  town  coundl  for  a 
borough' rate,  and  for  a  watch  rate,  were  valid,  and  that  the  deftndasli 
llave  shown  a  good  justification  for  the  acts  complained  of. 

i*)  £dm  Lord  fianuv,  C.  J..  pAnnoR,  Wigsnuir  and  £bx4»  Ja> 


^th^  tt€pi  f  eqtiired  nnder  stcto.  6  &  9  W.  4,  o.  76,  i.  92,  utd  55  0.  A, 
&  51,  to.  1, 12,  and  6  ft  7  W.  4,  and  1  Yiet  e.  81,  to.  1,  8,  have  been 
fiJcen.  Each  of  these  stepB  has  been  the  subject  ot  objectians;  btit 
only  two  are  safBcient  to  require  notice.  After  making  estimates  for  • 
borongh  rate  and  a  Watch  rate,  and  making  thotfe  rates,  and,  with 
fespect  to  entire  parishes,  ordering  the  oTerseers  to  pay  their  quota  out 
of  the  poor  rates, — ^with  respect  to  parts  of  parishes  within  the  borough, 
in  respect  of  which  persons  have  been  appointed  to  act  as  overseers  for 
ihaldng,  levying  and  collecting  borough  and  watch  rates,  the  town 
^ancQ  ordered  such  persons  to  levy  and  collect  the  quota  for  such  parts 
reqpeetively. 

It  is  objected  that  the  orders  do  not  expressly  mention  that  they  are 
to  make  rates :  but  an  examination  of  the  statutes  removes  the  objection. 
By  ttat.  65  G.  8,  c.  51,  s.  12,  an  order  of  justices  to  the  high  con- 
stable, and  of  him  to  the  overseers  of  parishes,  to  levy,  collect  and  pay 
county  rates,  empowers  the  overseers  of  parishes,  and  special  overseers 
lor  extra  parochial  places,  to  levy  and  raise  by  an  equal  rate  or  assess- 
iMtti  such  sum  m  is  sufficient  to  raise  the  required  sum ;  and,  by  stat.  7 
If  •  4  ft  1  met.  c.  81,  s.  8,  special  overseers  appointed  for  making,  levy- 
ing snd  collecting  borough  rates  have  the  like  powers  vested  in  them  for 
fevying  and  collecting  borough  rates  as  if  they  were  overseers  of 
pftrishes.  The  order  to  levy  *and  collect,  according  to  the  12th  r^^g.^^ 
seetion  above  mentioned,  empowers  to  levy  and  raise  by  a  rate.     *- 

With  respect  to  entire  parishes,  the  quota  may  be  paid  either  out  of 
tlie  poor  rate  or  by  a  spedal  rate ;  and  therefore  by  section  1  of  stat.  7 
W.  4,  and  1  Vict.  c.  81,  above  mentioned,  the  order  of  town  council 
must  specify  one  of  the  alternatives.  But  with  respect  to  parts  of 
parishes  there  is  no  alternative ;  the  amount  can  be  collected  only  by  a 
speeisl  rate ;  and  an  order  on  a  person  specially  appointed  to  make  and 
collect  borough  rates,  to  collect  a  given  amount,  orders  him  to  do  so  by 
fhe  one  method  expressed  in  his  appointment.  The  town  council  ought 
to  rate  the  amount  to  be  raised  from  each  part  of  the  parish,  ^e 
apedal  overseer  must  ruse  it  by  the  powers  vested  in  him  by  law,  or 
pay  it  out  of  his  own  funds ;  and  the  town  council  have  no  power  to 
apedfy  what  assessment  he  is  to  mdte.  Besides  rating,  the  town  council 
may  order,  accordbg  to  stat.  7  W.  4  ft  1  Vict.  c.  81,  s.  1,  the  rate  to 
be  made.  Their  orders  are  conveyed  to  overseers  by  the  officers  repre- 
eentSng  the  high  constable :  now  their  warrant  to  the  town  clerk  orders 
Bun  to  order  the  overseers  to  levy  by  an  equal  rate. 

iUthough  stat.  7  W.  4  ft  1  Yict.  c.  81,  recites  that  overseers 
Ilad  no  power  to  make  a  borough  rate,  it  appears  by  the  above  review 
dlat  they  had  the  power  to  raise  by  assessment  a  sum'  sufficient 
ttf  raise  the  sum  required.  The  warrant  of  the  town  oouncB  to  the 
town  dlnrk,  and  the  warrant  of  him  to  the  overseers  and  special 
•verseofU  lumng  been  inuod^  the  special  overseers  foi^  the  ps^  of 
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Strood  within  the  borough  have  made  a  borough  rate,  at  1«.  2{L  in  the 
pound,  for  427Z.  17«.  OJd.,  the  estimate  and  order  of  the  town  conndi 
being  at  Is.  in  the  pound  for  865/.  8«.  Od. ;  and  a  watch  rate  at  6d, 
*ftQ11  *^  ^^^  pound,  for  160Z.  9«.  5<2.,  the  estimate  and  order  of  the 
^  town  council  being  at  6d,  in  the  pound  for  1532.  7<.  This  dis- 
trict borough  rate  has  been  objected  to  on  account  of  its  ezcesB :  and  an 
answer  has  been  offered  that  a  lower  rate  would  not  be  sufficient  to  raise 
the  sum  required,  after  allowance  for  empty  houses  and  insolyent  occo- 
pations.  We  have  not  come  to  an  unanimous  opinion  upon  this  p<niit: 
nor  is  it  necessary ;  for  the  watch  rate  is  free  from  this  objection ;  and, 
if  either  rate  is  valid,  it  will  support  the  warrant  of  distress  relating 
thereto,  and  maintain  the  defence  in  this  action.  Therefore  our  jndg* 
ment  will  be  for  the  defendants.  Judgment  for  defendant8.(a) 


(a)  Reported  by  H.  DiTieoo,  Eaq. 

WOOLMER  and  Others  v.  TOBY.    May  29. 

The  proepectue  of  an  intended  railway  company  contained  a  liat  of  '*  ProTiaional  diredon," 
and  announced  that  applicationa  for  abarea  were  to  be  made  to  "  the  Proviaional  CommittM 
of  Management."  A  committee  of  management,  with  a  chairman,  waa  anbaeqnentlf  ip> 
pointed  by  a  resolotion  of  the  proviaional  committee,  and  thenceforward  managed  the  afiirt 
of  the  company.  Defendant  made  an  application  for  abarea  in  the  form  preacribed,  which 
contained  a  promiae  to  pay  depoaita,  and  received  a  letter  of  allotment  from  the  aecrettry 
of  the  company,  etating  that  acrip  certificatea  would  be  delivered  in  exchange  for  auch  letter. 
At  the  foot  of  the  letter  waa  a  receipt  for  depoeita  aigned  by  one  of  the  oompany*8  banken. 
The  form  of  the  receipt  purported  that  the  amount  payable  on  depoaita  had  been  receifed 
*'  on  account  of  the  proviaional  committee.*' 

Hddt  that  the  defendant*a  contract  to  pay  the  depoaita  waa  made  with  the  proviaionil  com- 
mittee at  large,  and  that  the  committee  of  management  could  not  maintain  an  action  for  the 
non-pajrment. 

Some  of  the  proviaional  directora  having  withdrawn,  and  other  peraona  having  becone  inch 
directora,  between  the  application  for  abarea  and  the  allotment :  Quan,  whether  delendut 
had  the  option  of  taking  or  refusing  the  aharca  allotted. 

Assumpsit.  The  declaration  stated  that  on  1st  September,  1845,  tbe 
plaintiffs  had  agreed  together  with  divers,  to  wit,  150,  other  persons  to 
endeavour  to  form  and  establish  a  joint  stock  company,  to  be  called  the 
*6921  ^^^^^  Exeter,  Plymouth  and  Devonport  ^Railway  Company,  for 
the  purpose  of  forming,  making  and  constructing  a  railway  from 
Exeter  to  Plymouth  and  Devonport,  for  the  conveyance  of  passengers 
and  goods ;  and  to  endeavour  to  obtain  an  act  of  parliament  for  that 
purpose;  and  which  railway  could  not  be  made,  constructed  or  execated 
without  the  authority  of  Parliament ;  and  the  capital  of  which  proposed 
Company  was  to  consist  of  1,000,000/.,  to  be  divided  into  40,000  shsree 
of  251.  each,  and  upon  which  a  deposit  of  2Z.  12«.  6d.  for  each  and  every 
share  was  to  be  paid,  and  which  deposit  was  to  be  paid  by  such  persons 
respectively  as  should  apply  for  and  to  whom  the  said  shares  respectively 
should  be  allotted  by  a  committee  of  management  of  the  proposed  Com- 
pany. That,  before  and  at  the  time  of  defendant's  applying  for  sharea^i 
and  also  at  the  time  of  making  his  promise,  as  hereinafter  mentioned, 
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plaintiflb  fonned  and  were  the  committee  of  management  of  the  proposed 
Company.  That,  on  15th  October,  1845,  defendant  had  applied  to 
plaintiffs,  so  being  the  committee  of  management,  and  requested  them 
to  allot  him  fifty  shares  in  the  proposed  Company,  or  such  a  less  number 
88  they  might  think  fit  to  appropriate  to  him:  and  thereupon,  on  ISth 
December,  1845,  plaintiffs,  at  the  request  of  defendant,  allotted  to  him 
forty  such  shares,  upon  certain  terms  then  agreed  upon  by  and  between 
plaintiffs  and  defendant,  that  is  to  say,  that  a  deposit  of  2/.  12«.  6(1. 
upon  each  and  every  of  such  shares  should  be  paid  by  defendant  to  one 
of  certain  bankers  then  appointed  and  agreed  upon  in  that  behalf,  to 
wit,  &c.  (mentioning  several  bankers),  on  or  before  20th  December, 
1845 ;  and  that  scrip  certificates  should  be  delivered  by  the  proposed 
Railway  Company,  in  exchange  for  a  certain  letter  of  allotment,  by  which 
plaintiffs  notified  to  defendant  the  said  allotment  of  his  "^shares,  r^ggo 
and  the  receipt  at  foot  thereof  signed  by  one  of  the  said  bankers ;  ^ 
and  that  notice  should  be  given  by  the  Company,  by  advertisement  or 
circular,  of  the  times  and  places  appointed  for  execution  of  the  parlia- 
mentary deeds  of  the  Company,  when  the  scrip  would  be  delivered:  And 
thereupon,  in  consideration  of  the  premises,  and  that  plaintiffs,  at  defend- 
ant's request,  then,  to  wit,  on  15th  December,  1845,  promised  him  to 
fulfil  the  said  terms  on  their  part,  defendant  then  promised  plaintiffs  to 
fulfil  the  said  terms  on  his  part.  And  although  plaintiffs  were  always 
ready  and  willing  to  perform  the  said  terms  on  their  part,  and  although 
the  said  20th  December  elapsed  after  the  said  promise  of  defendant  and 
before  the  commencement  of  this  suit,  yet  defendant,  disregarding  his 
aaid  promise,  did  not  nor  would,  on  or  before  the  said  20th  day  of 
December,  pay  to  any  or  either  of  the  said  bankers,  or  at  all,  the  said 
deposit  of  22.  12s.  6d.  per  share,  &c. 

Pleas.     1.  Non  assumpsit.     Issue  thereon. 

2.  That  plaintiffs  had  not  agreed  together  with  the  said  other  persons 
to  endeavour  to  form  and  establish  the  said  Joint  Stock  Company  in  the 
declaration  mentioned  in  manner,  &c.     Issue  thereon. 

3.  That  plaintiffs  did  not  form,  nor  were,  the  committee  of  manage- 
ment of,  the  proposed  company,  in  manner,  &c.     Issue  thereon. 

4.  That  defendant  did  not  apply  to  plaintiffs,  or  request  them,  to  allot 
to  him  fifty  shares  in  the  proposed  Company,  or  such  a  less  number  as 
thej  might  think  fit  to  appropriate  to  him ;  nor  did  plaintiffs  allot  to  him 
forty  such  shares  upon  the  said  terms  in  the  declaration  mentioned ;  nor 
were  the  said  terms  agreed  upon  by  and  between  the  plaintifis  and 
defendant  in  manner,  &c.     Issue  thereon. 

*5.  That  plaintiffs  were  not  always  ready  and  willing  to  per-  p^^^ . 
form  the  said  terms,  &c.     Issue  thereon.  ^ 

6.  That  plaintiffs  procured  defendant's  promise  by  fraud  and  covin. 
ItepUcation,  traversing  the  plea ;  and  issue  thereon. 

On  the  trial,  before  Rolfb,  B.,  at  the  Exeter  Spring  assises,  1846,  it 


i994  WooLMER  f>.  ToBT.  T.  T.  1847. 

Uppearod  tliat  the  plaintiffii  were  the  muagipg  committee  of  t  vngeflU^ 
railway  company  called  "  The  Direct  Exeter,  Plymouth  and  lieToapoit 
Bailway  Company,"  and  that  this  action  was  brought  to  recover  lOdL* 
as  the  amount  of  deposits  payable  by  defendant,  at  the  rate  of  2L  12f» 
6d.  a  share,  on  forty  shares,  allotted  to  him  under  the  following  oireuop 

Stances. 

On  19th  September,  1845,  the  Company  was  provisionally  registortd 
under  stat  7  &  8  Vict.  c.  110.  Their  prospectus  was  in  the  following  foroif 

^'  Direct  Exeter,  Plymouth  and  Devonport  Bailway,  by  Chudlsiglif 
Ashburton  and  Buckfastleigh*  (Provisionally  registered,  porsnaat  ts 
7  4  8  Vict.  c.  110.) 

''  Capital,  1,000,0001. 

<'  In  40,000  shares  of  251.  each.    Deposit  21. 12s.  &i  per  share. 

Provisional  Directors." 

Then  followed  the  names  of  about  eighty  Provbional  Directors,  '^with 
power  to  add  to  their  number,"  and  a  description  of  the  line. 

'^  Applications  for  shares  may  be  made  through  all  respeetsUi 
brokers,  in  the  annexed  form,  to  the  solicitors  of  the  Company  and  Is 
the  secretary. 

^^  Form  of  application  for  shares. 

*'  To  the  Provisional  Committee  of  Management  of  The  Direct  BzeteTi 
Plymouth  and  Devonport  Bailway. 

^_  .      *''!  request  you  will  allot  to  me  shares  of  25f.  each  is 

J  the  above  railway;  and  I  undertake  to  accept  the  same,  or  nok 
number  as  you  may  appropriate  to  me,  subject  to  the  regulations  of  thl 
Company ;  also  to  sign  the  necessary  legal  documents,  and  to  pay,  wk« 
required,  the  deposit  of  2L  12s.  Qd.  per  share." 

The  prospectus  did  not  contain  any  list  of  managing  committee;  Ml 
was  any  such  committee  established  until  October.  On  the  4th  of  Oeto> 
ber  it  was  resolved,  at  a  meeting  of  the  Provisional  Committee,  that  tlM 
whole  of  the  members  of  the  Provisional  Committee  should  be  summoscl 
for  the  purpose  of  appointing  (inter  alia)  a  committee  of  managemsst 
And  at  a  meeting  of  the  Provisional  Committee,  held  on  the  7tk  of 
October,  it  was  resolved  ^^that  the  number  of  the  committee  of  maasg^ 
ment  be  limited  to  twelve,  with  power  to  add  three  to  their  nnmbsr;'* 
that  the  plaintiffs^  all  of  whom  were  members  of  the  Provinonal  Cooh 
mittee,  should  constitute  such  managing  committee ;  and  that  the  plsii* 
tiff  Woolmer  should  be  the  chairman.  In  consequence  of  this  resolatMSi 
the  plaintiffs  took  upon  themselves  the  management  of  the  affiuis  of  thi 
Company,  and  acted  in  the  character  of  a  oonmuttee  of  manageiMat 
On  13th  October,  defendant  sent  (addressed  "to  the  IVoviaioBal  Com- 
mittee of  management")  an  application,  in  the  prescribed  form,  for  iif^ 
shares.  The  total  number  of  shares  applied  for  was  about  45,090.  h 
consequence  of  an  extraordinary  depression  in  the  money  and  raflnj 
share  markets,  the  allotment  was  delayed  until  15th  Deoembtr.  On  Ikat 


10  Adolfhus  &  Ellis.  N.  S.  €•§ 

and  the  two  followiag  days,  the  allotment  was  proceeded  with ;  and  about 
86,000  shares,  and  no  more,  were  allotted.  On  15th  December,  a  letter 
of  allotment,  containing  the  ^following  terms,  was  sent  bj  the  V^Aa 
Mcretary  of  the  Company,  to  the  defendant.  *- 

"Direct  Exeter,  Plymouth  and  Devonport  Railway,"  &ic. 

"  Sir, — I  am  instructed  to  acquaint  you  that  the  committee  have  allot- 
ted yon  forty  shares  in  the  above  undertaking,  on  which  a  deposit  of 
2L 129.  6(2.  .per  share  must  be  paid  to  one  of  the  undermentioned  bankers 
sa  or  before  Saturday,  the  20th  day  of  December  instant.  The  plaas^ 
aectioDs,  &c.,  have  been  duly  deposited,  and  all  the  necessary  notices 
pablished.  Scrip  certificates  will  be  delivered  in  exchange  for  this  letter 
and  the  receipt  at  the  foot  signed  by  one  of  the  bankers;  and  noties 
will  be  given  by  advertisement  or  circular  of  the  times  and  placei^ 
appointed  for  execution  of  the  parliamentary  deeds,  when  the  scrip  will 
be  delivered."  (Signed)  F.  Q.  Farrakt,  Sec.  pro  tern. 

At  the  foot  of  the  letter  was  the  form  of  banker's  receipt :  '^  Receive^ 
on  account  of  the  Provisional  Committee  of  The  Direct  Exeter,  Plymouth 
and  Devonport  Railway  Company,  the  sum  of  pounds,  t^ 

sooount  for  to  them  on  demand."    Then  followed  the  names  of  bankers^ 

The  defendant  and  all  the  other  allottees  made  default  in  payment  of 
the  required  deposit ;  a  few  of  them,  however,  at  the  commencement  of 
the  following  year,  paid  8s.  a  share,  to  the  '^  Provisional  Committee"  at 
their  request,  to  defray  the  expenses  incurred  by  them  on  behalf  of  ths 
Company.  The  undertaking  was  not  proceeded  with  in  the  ensuing 
nomon  of  parliament.  It  appeared  that,  between  the  defendant's  appli- 
catiou  for  shares  and  the  allotment,  a  few  changes  had  taken  place  tA 
the  list  of  provisional  directors,  some  of  those  whose  names  had  bee^ 
*pablished  in  the  prospectus  having  retired,  and  new  directors  f-4,>fQi. 
having  been  put  on  the  committee.  ^ 

Several  objections  were  taken  by  the  defendant  as  a  ground  of  noi^ 
suit  The  principal  objections  were  that  the  contract,  if  any,  was  with 
the  Provisional  Committee  at  large,  and  not  with  the  committee  of 
management ;  that  there  was  no  contract,  inasmuch  as  there  had  been 
changes  in  the  body  of  the  Provisional  Committee  between  the  applica- 
tion for  shares  and  the  allotment ;  and  that  the  total  number  of  shares 
allotted  was  insufficient.(a)  The  learned  Judge  gave  leave  to  move  ts 
enter  a  nonsuit  on  these  objections.  The  only  question  left  to  the  jury 
was,  whether  the  plaintiffs  had  made  the  allotment  in  reasonable  time^ 
the  learned  Judge  saying  that  he  could  not  see  that  the  delay  was  ua* 
reasonable.    Verdict  for  plaintiffik 

KinghJuj  Serjt,  in  Easter  term,  1846,  obtained  a  rule  nisi  for  a  noik^ 
nit  according  to  the  leave  reserved,  and  in  arrest  of  judgment,  and  also 
for  a  new  trial  on  the  grounds  of  misdirection^  and  that  the  verdict  was 
against  evidence.    In  Easter  term  last,(i) 

^>  Od  tkit  poHH  Ftm  t.  Cl^Um,  $  BiBf  .  77S,  wm  tk&i  oa  the  wa^mqmat  matioa, 
(ft)  April  26th.    Befim  Lord  Dbhhaji,  C.  J.,  Pattisoh,  Wiluaw  and  Ebli,  Ja. 


697  WooLMER  V.  Toby.  T.  T.  1847. 

'  Crofcder  and  Qteenwoad  showed  cause,  and  contended,  iritli  respect 
to  the  question  whether  the  committee  of  management  were  the  proper 
plaintiffs  (which  was  the  only  point  decided  by  the  Court),  that,  the  de- 
fendant's application  having  been  addressed  to '*  the  Provisional  Com- 
mittee of  Managements^  the  letter  of  allotment  in  answer  must  be  taken 
♦ftOAi  ^^  ^^^^  come  from  the  same  ^committee,  and  that  the  contract, 
^  therefore,  was  made  with  the  plaintiffs.  That  the  direction  for 
payment  of  deposits  to  the  account  of  the  provisional  committee  was  a 
subordinate  matter  of  account,  merely,  and  immaterial.  That,  althongk 
the  plaintiffs  were  agents,  it  could  not  be  shown  who  was  their  principal, 
or  by  whom  the  defendant  could  be  sued,  if  not  by  the  plaintiffs.  That 
'such  an  action  was  always  maintainable  by  those  with  whom  the  con- 
tract was  made,  although  others  might  be  interested  in  it ;  Skinner  v. 
&ockSy  4  B.  &  Aid.  487 ;  Lhyd  v.  Archbowle^  2  Taunt.  824,  and  Maw- 
man  V.  OtUettj  2  Taunt.  825,  note  (a),  there  cited ;  and  that  no  preju- 
dice could  arise  to  any  right  of  set  off. 

Kingldke,  Serjt.,  and  Montagu  Smithy  contri.  If  the  prospectni 
had  not  directed  applications  for  shares  to  be  made  to  ^^  the  Provisional 
Committee  of  Management^*  there  could  be  no  difficulty  in  the  case. 
*  But  these  words  did  not  signify  a  managing  committee  as  a  body  dis- 
tinct from  the  provisional  directors  at  large.  When  the  prospectofl 
issued,  no  separate  committee  of  management  was  in  existence :  it  was 
afterwards  appointed  by  the  provisional  directors,  and  was  made  up 
entirely  of  members  selected  from  their  own  body.  This  shows  that  ap- 
plications were  to  be  made  to  the  provisional  committee  at  large ;  and  it 
appears  by  the  form  of  receipts  that  the  allotment  was  made  by  the 
aame  committee. 

•  Secondly,  even  if  the  committee  of  management  were  a  distinct  bodj, 
they  were  agents  at  the  utmost,  and  cannot  maintain  this  action ;  EvaM 
T.  Evansy  8  A.  &  E.  182 :  and  the  case  would  not  be  varied  if  the  de- 
posits had  been  made  payable  to  them ;  PigoU  v.  Thomp9on^  3  B.  &  f . 
♦AQQi  ^^*^'  ^^^  names  of  the  ^members  of  the  committee  of  manag^ 
-'  ment  were  not  disclosed ;  and,  if  they  can  be  called  agents  in  the 
proper  sense  of  the  term,  the  case  is  that  of  an  unascertained  agent 
whose  principal  is  known :  such  an  agent  cannot  insist  that  the  contract 
was  with  himself.  Cur.  adv.  v%dU 

Lord  Denman  now  delivered  the  judgment  of  the  Court. 

In  this  case,  first,  the  prospectus,  and  certain  resolutions,  showing  a 
provisional  committee,  and  a  part  thereof  as  committee  of  management, 
and  directing  a|>plications  for  allotments  to  be  directed  to  the  committee 
of  management,  and,  secondly,  the  application  of  the  defendant  so 
directed,  and,  thirdly,  the  answer  announcing  the  allotment  from  that 
body,  were  relied  on  for  the  plaintiffs  to  prove  an  express  contract  with 
them,  being  the  committee  of  management.  On  the  part  of  the  defend* 
ant  it  was  contended  that  his  application  for  shares  was  made  to  the 
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general  body,  and  sent  to  the  committee-  of  management  as  a  part  of 
that  body  appointed  for  convenience  of  commnnication,  but  not  as  haviog 
separate  rights  or  powers.  And,  to  support  this,  he  argued  that  appli- 
cations to  be  admitted  to  a  joint  undertakiog  would  be  swayed  much  by 
considering  who  were  joined  therein,  and  that,  in  this  case,  between  the 
application  and  allotment  some  names  had  been  withdrawn  from  the 
provisional  committee,  and  some  had  been  added,  and  that  after  such  a 
change,  which  may  have  materially  altered  his  view,  he  ought  to  have 
the  option  of  taking  or  refusing  the  allotted  shares. 
'  Upon  considering  these  facts,  we  think  that  the  plaintiffs  have  not 
proved  the  defendant's  contract  to  *have  been  made  with  them ;  r^drQQ 
and  that  a  nonsuit  ought  to  be  entered.  "- 

The  defendant  objected  also  to  the  time  of  the  allotment,  and  the 
change  that  had  occurred  in  the  state  of  the  company  between  that  time 
and  the  time  of  his  application ;  and  we  think  there  was  great  weight  in 
the  objection,  as  well  as  in  the  question,  whether  the  defendant's  pro- 
posal was  accepted  under  the  circumstances  in  reasonable  time:  but 
these  are  rather  grounds  for  new  trial  than  nonsuit ;  and  we  do  not  en- 
large on  them,  as  defendant  is  entitled  to  his  rule  absolute  on  the  other 
ground.  Rule  absolute  for  a  non8uit.(a) 

(a)  Reported  by  Daviioii,  Eiq. 


The  QUEEN,  on  the  Prosecution  of  the  Poor  Law  Commissioners,  o. 
The  Overseers  of  the  Poor  of  the  several  Townships  comprised  in  the 
OLDHAM  Union.    Matf  29. 

ThA  Poor  Law  CommiMioners  have  juriediction  to  order  that  the  OTerwere  of  the  townahipfl 
oompriaed  in  an  union  Bfaail  appoint  a  reiurning  officer  for  an  election  of  guardiane. 

SmMe,  per  Lord  Dxnmaji,  C.  J.,  dubitante  Colebidob,  J.,  that,  if  an  order  of  the  Commia- 
■ioners  be  on  a  mibject  matter  within  their  general  jurisdiction,  its  legality  in  other  respects 
ean  be  questioned  only  on  removal  by  certiorari,  and,  in  default  of  such  removal,  a  mandamus 
will  go  to  enforce  it. 

*  Maxdamtts.  The  writ  recited  an  order  of  the  Poor  Law  Gommis- 
noners,  of  14th  January,  1887,  constituting  the  Oldham  Union,  comprising 
aeveral  townships ;  and  another  order  of  15th  November,  1845,  directed 
to  the  guardians  of  the  poor  of  the  Oldham  union,  and  churchwarden^ 
snd  overseers  of  the  poor  of  the  several  townships,  reciting  the  former 
order,  and  that,  by  reason  of  default  of  election,  no  elective  guardians 
existed  in  the  said  union,  but  that  it  was  expedient  that  the  mode 
*of  conducting  such  election  as  prescribed  in  the  said  first  men-  r^t^f^^ 
Cloned  order  should  be  altered  in  the  manner  thereinafter  set  ^ 
forth ;  and  by  which  last  mentioned  order  the  Commissioners,  under  the 
»athority  of  stat.  5  &;  6  Vict.  o.  57,(a)  directed  that  an  election  of 
guardians  for  the  several  townships,  &c.,  in  the  said  union  should  forth- 

(«)  See  sect.  11. 
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with  take  place,  and  under  the  aolhori^  of  the  same  aet,  raseiiided  tb 
proviflions  of  the  first  order  respecting  the  electbn  of  gnardiaUy  lal 
ordered  ^^  that  the  OTeraeera  of  the  poor  of  the  aoTeral  townshipt  eoik 
prised  in  the  said  union  should,  on  the  22d  December  then  next,  neat 
$X  the  Town's  office,  Oldham,  and  appoint  some  fit  and  competent  per^ 
son,  being  a  barrister  at  law,  or  a  solicitor  or  an  attorney,  to  be  dn 
returning  officer  at  such  election."  The  writ  then  set  out  that  the  ot«^ 
seers  of  the  poor  did  not  appoint  any  returning  officer,  and  still  refoiel 
to  do  so,  and  that  there  were  still  no  elected  guardians ;  and  commaiid«4 
(be  overseers  to  obey  the  last  mentioned  order,  and  appoint  such  retani- 
ing  officer.  The  overseers  returned,  amongst  other  matters,  that  dn 
order  was  not  made  under  and  by  virtue  of  the  recited  or  any  act  of 
parliament,  &c. ;  and  that  it  was  not  stated  therein  whether  the  retm* 
ing  officer  was  to  be  paid,  nor  was  his  office,  nor  were  the  limits  and 
places  wherein  it  was  to  be  exercised,  properly  defined,  ke^  The  (ka^ 
missioners  pleaded  to  this  return,  setting  out  the  order  at  length. 

Demurrer  to  the  plea,  assigning  several  causes,  of  which  the  prindpal 
were  those  suggested  in  the  return. 

Cobbettj  in  support  of  the  demurrer.  It  is  intended  to  ndse  one  p<HBt 
*7021  ^^^y  *  whether  the  order  to  appoint  a  "^returning  officer  is  legal 
[Lord  Denman,  C.  J.  Can  you  raise  that  point,  without  having 
brought  up  the  order  by  certiorari?]  It  is  an  objection  to  the  writ  of 
mandamus,  as  well  as  to  the  order.  [Lord  Dbnman,  C.  J.  But  is  not 
the  writ  good  primft  fade,  unless  you  have  taken  objection  to  the  order 
tn  the  regular  manner  ?]  By  stat.  4  &  5  W.  4,  c.  76,  s.  105,  orders  of 
the  Poor  Law  Commissioners,  which  are  removed  by  certiorari,  are  to 
be  obeyed,  unless  and  until  they  are  declared  illegal  by  the  Court.  But 
the  section  does  not  prescribe  that  those  which  are  not  removed  by  o«^ 
tiorari  are  to  be  obeyed.(a)  The  words  are  ^^  unless  and  until,"  not 
^  unless."  Sect.  98  provides  against  disobedience  to  such  orders  onlj 
as  the  Commissioners  may  lawfully  make.  It  does  not  specify  say 
exclusive  manner  in  which  their  legality  is  to  be  questioned.  To  put  aa 
extreme  case,  suppose  an  order  made  to  do  something  wholly  without 
the  sphere  of  the  Commissioner's  authority.  [Lord  Dsitmah,  C.  J.  A 
distinction  must  be  taken  between  orders  on  matters  out  of  their  juris* 
diction,  and  improper  orders  on  matters  within  their  jurisdiction.]  Herat 
no  such  officer  as  a  returning  officer  is  named  in  the  act ;  nor  would  ^ 
constituting  such  an  officer  be  within  the  general  enumeration  of  subjeola 
of  orders  in  sect.  15.  [Erlb,  J.  By  sect.  40,  the  votes  for  guardiana 
are  to  be  ^^  given  or  taken  in  writing,  collected,  and  returned  in  Bodi 
manner  as  the  said  Commissioners  shall  direct;"  they  may  therefoia 
direct  the  appointment  of  an  officer  to  return  them.] 

Tamltn$07ij  contri,  was  not  called  upon. 

(a)  S99,S^gina  ▼.  Cl»f«liMni«iM  and  (htrteen  4(f  Bangor,  mXi,  p. 91. 
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*Lord  DxmcAir,  0.  J.  I  think  tbe  Comnutsio&tn  dearly  i-^^q 
btye  aathority  to  make  this  regulation.  If,  indeed,  it  can  bo  '- 
ibown,  on  the  faee  of  an  order,  that  it  purports  to  do  something  alto* 
gether  out  of  the  Commissioners'  jurisdiction,  such  an  order  must  fall  of 
itself.  But,  undoubtedly,  that  which  we  are  now  considering  is  withm 
their  general  powers*  It  is  a  method  which  thej  haye  taken  of  putting 
into  execution  powers  which  thej  undoubtedly  possess.  If  they  ha?e 
chosen  a  wrong  method,  it  can  be  questioned  only  on  removal  by  ee9* 
tiorsrL 

Pattssok,  J.  By  stat.  4  &  5  W.  4,  c.  76,  s.  40,  the  Commissioner 
have  power  to  direct  the  manner  in  which  votes  at  the  election  of  guav- 
dians  shall  be  returned.  And  by  sect.  46  they  may  direct  the  guardians 
to  appoint  paid  officers,  for  the  purposes  there  specified,  and  for  '^other- 
irise  carrying  the  provisions  of  this  act  into  ezecution.'X^)  Combining 
those  two  enactments,  it  appears  to  me  that  the  order  is  justified. 

CoLBRineB,  J.  I  entertain  some  doubt  whether  the  objection  couI4 
not  be  taken  in  this  form,  if  good.  I  think,  in  all  probability,  the  legis- 
lature intended  that  such  an  order  as  this  should  only  be  questioned  o«i 
certiorari ;  but  I  am  not  satisfied  that  the  words  of  sect  105  have  this 
effect.  Very  distinct  language  is  required,  to  take  away  the  right  of 
refusing  to  do  things  illegally  ordered. 

Erlb,  J.  I  think  that  the  necessary  power  to  make  this  order  is 
given  by  sects.  40  and  46.  I  suppose  it  "^could  not  be  ques-  r^i*/^ 
tioned  that  the  Commissioners  might  give  such  a  direction  to  the  '- 
overseers  of  a  parish :  and  I  can  see  no  reason  why  they  may  not  equally 
order  the  guardians  of  an  union  to  concur  in  such  an  appointment* 
Jadgment  for  the  Crown.  Peremptory  mandamus  awarded.(6) 


(c)  Ttmihuom  referrad  to  slat.  7  &  8  Vict  c.  101,  •.  SO,  in  which  '*  the  returning  officer," 
SB  election  of  goetiliane,  ie  mentioned  ee  an  eaeting  officer. 
(&)  Reported  by  H.  MeriTale,  Eaq. 


ROBSON  V.  OLIYER  and  Another.  May  28,  June  1. 

To  a  declaratioa  for  goode  eold,  the  delendani  pleaded  that  he  tranaierred  to  plaintiff  promiaaorr 
notee  made  by  L.  and  Co.,  &c.,  which  plaintiff  accepted  on  account  of  the  deht,  and  that 
plnntiff  did  not,  within  a  reaeonable  tinie,pre8ent  them.  Replication,  that,  on  the  day  beibra 
the  tranefer,  and  without  the  knowledge  of  plaintiff,  L.  and  Co.  **  became  and  were  bank- 
nipteand  inaolvent,'*  and  that  they  "continued  auch  banknipta,"  &c.,  and  unable  to  pay 
the  notee :  that  ifterwarda,  and  before  a  reaeonable  time  for  preeentment,  plaintiff  diecoYcred 
the  bankruptcy,  and  that,  within  a  reaeonable  time  after  euch  dieeoTery,  &c.,  he  ga^t 
defendant  notice  of  the  premieea,  and  offered  to  return  the  notee  i  rejoinder,  that  plamtiff 
did  not  giro  the  notice  till  after  the  expiration  of  a  reaeonable  tine  for  preeenting  the  notes 
for  payment.    Demurrer. 

Bdd  that  plamtiff  wae  only  bound  to  give  auch  notice  within  a  reaeonable  time  after  he  acquired 
the  knowledge,  and  nott  Beceaaarily»  before  the  expiration  of  tame  fot  preeentnent.  Judg* 
ment  for  plaintiC 

DsBT  in  150L  for  goods  sold  and  delivered,  and  on  an  aoeovnl 
iUted. 
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Plea  4.  Ab  to  80  much  of  the  causes  of  action  as  relates  to  the  ram 
of  45Z.,  parcel,  &c. :  that,  after  the  accming  of  the  said  causes  of  acti<m 
in  the  introductory  part  of  this  plea  mentioned,  and  before  the  eonh 
mencement  of  this  suit,  to  wit,  on  14th  April,  1846,  defendants  trans- 
ferred and  delivered  to  plaintiff,  for  and  on  account  of  the  said  sum  of 
A5L  and  all  causes  of  action  in  respect  thereof,  divers,  to  wit,  five,  pro- 
missory notes  of  and  belonging  to  the  defendants,  and  of  which  defend- 
ants then  were  the  bearers  and  entitled  to  demand  payment:  that  is  to 
say,  four  certain  promissory  notes  by  each  of  which  certain  personi 
'therein  described  by  the  name,  style  and  firm  of  Latham  and  Company, 
promised  to  pay  to  a  certain  person  therein  described  as  Mr.  F.  Gregory, 
♦TO';!  ^'  ^bearer,  lOZ.  on  demand,  at  a  certain  place  therein  named,  to 
-I  wit,  at  Dover  in  the  county  of  Kent,  or  at  a  certain  other  placet 
to  wit,  in  London,  that  is  to  say  at  a  certain  place  there  known  as  the 
banking  house  of  Messrs.  Barnetts,  Hoare  k  Co.,  bankers,  London ;  and 
also  a  certain  other  promissory  note  whereby,  &c.  (describing  a  note  by 
which  Latham  k  Go.  promised  to  pay  F.  Gregory,  or  bearer,  5/.  on 
demand,  at  Dover,  or  at  the  banking  house  of  Barnetts,  Hoare  ft  Co., 
bankers,  London) :  and  the  plaintiff  then  accepted  and  received  the  said 
promissory  notes  for  and  on  account  of  the  said  sum  of  451.,  and  all 
causes  of  action  in  respect  thereof.  That  plaintiff  did  not,  nor  did  any 
other  person,  within  a  reasonable  time  of  the  said  transfer  and  delivery, 
or  at  any  time  before  the  commencement  of  this  suit,  present  the  said 
promissory  notes,  or  any  of  them,  to  the  said  persons  therein  described 
as  Messrs.  Latham  &;  Co.,  or  to  any  person  on  their  behalf,  at  Dorer 
•aforesaid,  or  at  the  said  banking  house  at  London  aforesaid,  or  at  any 
other  place ;  nor  was  any  demand  of  the  said  sums  of  money  in  the  said 
notes  respectively  mentioned  made  by  or  on  behalf  of  the  plaintiS^  or  at 
all,  upon  the  said  Messrs.  Latham  k  Co.,  or  any  person  on  their  behalf, 
at  Dover  aforesaid,  or  at  the  said  banking  house,  or  at  any  other  place, 
within  a  reasonable  time  after  the  said  notes  were  so  transferred  and 
delivered,  or  at  any  time  before  the  commencement  of  this  suit.  Veri- 
fication. 

Replication  to  plea  4.  That,  after  the  making  of  the  said  notes,  and 
on  the  day  before  the  same  were  so  transferred  and  delivered  by  defend- 
ants to  plaintiff  as  in  the  fourth  plea  mentioned,  to  wit,  on  18th  Aprils 
1846,  the  said  Messrs.  Latham  &;  Co.  became  and  were  bankropts 
*n(\(n  *^^^  insolvent,  and  wholly  unable  to  pay  the  said  notes  or  any 
-I  or  either  of  them  or  any  part  thereof,  and  they  continued  snch 
bankrupts  and  insolvent  and  wholly  unable  to  pay  the  said  notes  or  any 
or  either,  &c.,  until  at  and  after  the  time  when  plaintiff  tendered  and 
offered  to  return  to  defendants  the  said  notes,  and  until  defendants  refused 
to  take  the  same  back,  as  hereafter  mentioned,  and  from  thence  hitherto; 
nor  would  any  person  or  persons  on  their  behalf  at  any  time  during  the 
time  aforesaid  have  paid  the  said  notes  or  any  or  either,  &c    Thal| 
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before  or  at  the  time  of  the  said  transfer  and  delivery  to  him  of  the 
Slid  notes,  the  plaintiff  had  not  notice  or  any  knowledge  whatever  that 
the  said  Messrs.  Latham  k  Co.  had  so  become  bankrupts  or  insolvent^ 
or  that  they  were  nnable  to  pay  the  said  notes  or  any  or  either,  &c. 
That  afterwards,  and  before  a  reasonable  time  had  elapsed  after  the  said 
transfer  and  delivery  of  the  said  notes  to  the  plaintiff  for  the  present- 
ment of  the  same  to  the  said  Messrs.  Latham  &  Go.  or  to  any  person  on 
their  behalf  at  Dover  aforesaid,  or  at  the  said  banking  house  at  London 
sforesaid,  or  elsewhere,  for  payment  thereof,  to  wit,  on  18th  April,  1846, 
plaintiff  for  the  first  time  discovered  and  had  notice  or  knowledge  of  the 
said  Messrs.  Latham  &  Go.  having  so  become  bankrupts  as  aforesaid,  or 
of  their  being  so  insolvent  or  so  unable  to  pay  the  said  notes  as  aforesaid. 
That  within  a  reasonable  time  after  such  discovery,  and  after  they  so 
had  notice  or  knowledge  of  the  said  facts  or  of  any  or  either  of  them, 
and  before  the  commencement  of  this  suit,  to  wit,  on  20th  April,  1846, 
plaintiff  gave  defendants  notice  of  the  premises ;  and,  being  holder  of 
the  said  notes,  then  tendered  and  offered  to  defendants  to  return  and 
^deliver  up  to  them  the  said  notes,  and  requested  defendants  to  r^tiTAir 
pay  plaintiff  the  said  sum  of  45/.,  parcel,  &c.    But  defendants 
then  and  from  thence  hitherto  have  wholly  refused  to  accept  or  receive 
hack  the  said  notes  or  any  or  either  of  them,  or  pay  to  plaintiff  the  said 
sum  of  45/.,  parcel,  &c.    And  plaintiff  further  says  that,  had  the  said 
notes,  or  any  or  either  of  them,  at  any  time  after  the  said  Messrs.  La- 
tham &  Go.  became  bankrupts  or  insolvent  or  unable  to  pay  the  same  as 
aforesaid,  or  after  the  said  transfer  and  delivery  thereof  by  defendants 
to  plaintiff  as  aforesaid,  been  presented  to  the  said  Messrs.  Latham  & 
Co.,  or  to  any  person  on  their  behalf,  at  Dover  aforesaid  or  at  the  said 
banking  house  at  London  aforesaid,  or  at  any  other  place,  for  payment 
thereof,  the  same  would  not,  nor  would  any  or  either  of  them  or  any 
part  thereof,  have  been  paid  by  the  said  Messrs.  Latham  k  Go.,  or  by 
any  person  or  persons  on  their  behalf  or  otherwise ;  and  the  defendants 
sustained  no  loss  or  damage  whatever  by  the  nonpresentment  of  the 
same  to  the  said  Messrs.  Latham  k  Go.,  or  to  any  person  on  their 
behalf,  at  Dover  aforesaid  or  at  the  said  banking  house,  &;c.,  or  otherwise, 
for  payment  thereof;  of  which  premises  defendants  also,  at  the  time  of 
the  said  tender  and  offer  to  redeliver  and  deliver  up  to  them  the  said 
notes  as  aforesaid,  had  notice.    Verification. 

Bejoinder.  That  defendants  were  the  holders  of  the  said  notes,  as  in 
the  foarth  plea  mentioned,  in  the  regular  course  of  business ;  and  that, 
so  being  such  holders,  they  transferred  and  delivered  the  said  notes  to 
plaintiff,  as  in  the  said  plea  mentioned,  in  the  like  regular  course  of 
business,  and  in  the  sincere  and  bon&  fide  belief  and  expectation  that 
the  said  notes  and  each  of  them  would  be  duly  paid  and  honoured  upon 
the  *same  being  presented  for  payment  according  to  the  tenor,  r*iTAo 
&c.,  thereof;  and  that  defendants  had  not  at  the  time  of  the 
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iAUterf  of  trattsfei'  of  the  iiaid  notes  to  plamtilf,  nor  at  Any  ixm  Mote 
fdftintiff  gate  defendants  the  said  notice'  in  the  said  replioAtion  alleged 
to  have  been  given  by  plaintiiF  to  defendants,  or  before  he  so  tendmd 
ind  offered  to  retom  and  defiver  np  the  said  notes  as  in  the  replicstiett 
lltentionedy  any  knowledge,  notice,  belief  or  suspicion,  or  any  resson  to 
know,  suspect  or  believe,  that  the  said  Messrs.  Latham  k  Co.  had 
l)^econie  or  were  bankrupts  or  insotvent,  or  nnable  to  pay  the  said  notes 
or  any  of  them,  or  that  the  said  notes  or  any  of  them  would  not  be  ddj 
honoured  and  paid ;  nor  had  any  fiat  or  fiats  in  bankruptcy  then  issaed 
sigainst  the  said  Messrs.  Latham  k  Co.  And  defendants  furth^  say 
Ihat  plaintiff  did  not  give  defendants  the  said  notice  in  the  said  repfiea- 
tion  alleged  to  have  been  given  by  plaintiff  to  defendants,  or  any  notios 
of  the  premises  in  that  replication  mentioned,  or  of  any  part  thereof 
nxttSl  after  the  expiration  of  a  reasonable  time  for  the  presentment  for 
|»yment  of  the  said  notes ;  nor  did  plaintiff  tender  or  offer  to  return  or 
deliver  up  to  defendants  the  said  notes  or  any  of  them,  or  request  defend- 
dants  to  pay  plaintiff  the  said  sum  of  45{.,  at  any  time  after  the  said 
transfer  and  delivery  of  the  siud  notes  to  plaintiff,  and  before  the  ezpinr 
tion  of  such  reasonable  time  as  last  aforesaid.    Verification. 

Demurrer,  assigning  for  causes,  among  others,  that  the  rejoinder  fid 
not  sufficiently  confess  and  avoid,  or  deny,  the  matters  in  the  repliesr 
tion,  and  was  improper  and  immaterial,  and  was  double,  inasmuch  as  it 
traversed  both  the  tender  and  the  notice  of  the  premises  stated  in  the 
replication.    Joinder. 

^091  ^^^  ^*  ^*  ^^  ^  much,  fcc.  (45/.,  parcel,  &c.,  as  in  *plea  ^ 
that  after  the  accruing,  Ac.,  and  before  the  commencement  of 
this  suit,  to  wit,  on,  &c.,  defendants  transferred  and  delivered  to  plaia- 
tiff,  for  and  on  account  of  the  said  sum  of  457.  and  all  causes  of  action 
in  respect  thereof,  divers,  to  wit,  five,  promissory  notes  of  and  belonging 
to  defendants,  and  of  which  defendants  then  were  the  bearers  and  entitled 
to  demand  payment,  that  is  to  say,  &c.  (promissory  notes  described  al 
in  last  plea).  And  plaintiff  then  accepted  and  received  the  said  pronua- 
flory  notes  in  this  plea  mentioned  for  and  on  account  of  the  said  snm  of 
45/.,  and  of  all  causes  of  action  in  respect  thereof.  And  defendants 
farther  say  that  no  due  or  sufficient  notice  of  the  dishonour,  or  any 
notice  of  the  dishonour,  of  the  said  notes  in  this  count  mentioned,  or  anj 
of  them,  has  been  given  to  defendants.    Verification. 

Replication  to  plea  5,  excusing  presentment  in  the  same  terms  as  tb 
i^lication  to  plea  4. 

Demurrer  on  several  grounds ;  the  principle  being  that  the  replication 
neither  confessed  and  avoided  nor  denied  the  plea,  and  left  it  uncertain 
whether  plaintiff  intended  to  excuse  notice  of  dishonour,  or  to  all^ 
that  sufficient  notice  of  dishonour  had  been  given :  if  the  former  wafl 
intended,  then  the  matter  alleged  by  way  of  excuse  was  insufficient:  if 
the  latter,  the  replication  should  conclude  to  the  country.    Also,  Uiat  ii 
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MA  aot  slate  snj  procaedmgs  in  baafanqilcj  or  mBolyenej,  or  tbftl  atty 
Mch  &ct  was  known  to  defendants,  or  that  any  fiat  had  issned,  fte^ 
before  plaintiffs  gave  die  notice  mentioned  in  the  replication.  Joinder, 
t  CcwUng  dauned  to  begin,  on  the  gronnd  that,  where  there  were  cross 
demurrers  by  plaintiff  and  defendant,  the  plaintiff  ought  to  begin,  and 
that  the  Goort  of  '*'Ezehe<iaer  had  so  held.(«)  Bat  The  Court  ^^^^^ 
Erected  Bew,  for  the  defendants  (who  had  demnrred  earliest),  to  ^ 
begin.(i) 

Jtefcr,  for  the  defendants.  The  qnestion  on  the  rejcnnder  to  the  repli* 
cation  to  the  fonrth  plea  is  a  snbstantial  one :  whether,  where  present^ 
ment  of  a  note  for  payment  is  ezensed,  and  the  party  holding  ofiers  ta 
ninm  it,  that  offer  to  retmm  most  be  before  the  time  for  presentment 
Bat,  independently  of  th»,  the  qnestion  is,  whether  the  replication 
to  either  plea  oontuns  any  sufficient  ezease  for  non-presentment, 
ne  first  point  was  considered  in  Turner  ▼•  Stone%,  1  Dowl.  k  L.  122, 
where,  however,  it  was  enly  established  that  in  cases  where  a  party 
holding  notes  need  not  present  them  at  a  banker's  he  must  retnm  them 
promptly.  The  doctrine  to  be  deriyed  from  Onmidge  t.  AUenhi/j  6  B. 
A  C.  878,  Hmderwn  t.  AppUtan^  Chitty  on  Bills,  866,  7  (9th  ed.), 
•nd  Roffer9  v.  Langfard^  1  C.  &  M.  687,  8.  G.  8  Tyr*  ^^^  '^  that  the 
necessity  for  presentment  is  dispensed  with,  if  the  party  receiving  tine 
•otes,  on  hearing  of  the  stoppage,  should  offer  within  due  time  to  retom 
Uiem.  And  in  Camidge  v.  AUenbf  this  question  of  due  time  was  i*on» 
•idered  ;  and,  although  the  holder  returned  the  notes  a  week  only  after 
Ae  stoppage,  and  no  loss  was  diown  to  have  resulted  to  the  defendant 
from  the  delay,  yet  the  holder  was  deemed  not  entitled  to  recover.  The 
dicta,  in  all  those  cases,  are  in  favour  of  the  defendant  here.  In  Story 
•n  Bills  of  Exchange,  §476,  the  rule  is  laid  down  distinctly  as  to  bills. 
Whether  ^'a  bill  be  payable  by  a  private  person,  or  by  a  banker, 
^it  must  be  presented  for  payment  at  the  proper  time  and  place,  r-^p,^^ 
exactly  as  if  there  had  been  no  bankruptcy,  or  insolvency,  or  ^ 
stoppage  of  payment  of  the  drawee.'*  And  the  rule,  as  to  dispensation 
vkh  this  necessity,  which  the  same  author  lays  down  (ibid.)  is  that,  if  tfae^ 
bankruptcy,  insolvency,  or  stoppage  of  payment  ^*  takes  place  before 
presentment  can  be  made  for  payment,  and  the  holder,  before  the  time 
for  die  presentment  expires,  offers  to  return  it*'  (the  bill)  ^  to  the  party, 
firom  whom  he  has  received  it,  and  the  latter  refuses  to  take  it  back,^ 
Ike^  ^  such  conduct  will  dispense  with  the  necessity  for  any  such  pre^ 
•entment"  But  there  is  no  allegation  here,  in  the  replication  to  tins 
fourth  plea,  of  any  offer  to  return,  or,  in  the  replicatioh  to  the  fifth 
plea,  of  any  notice  of  dishonour,  before  the  time  for  presentment 
hmA  e^ired.    The  doctrine  of  diqiensation  with  allegations  of  notice  in 

(a)  See  WUHmm  t.  Jarman,  13  M.  &  W.  128;  8.  C.  (rather  more  fvMj  tu  thie  poiiil)^  S 
Otowl.  A  L.  318. 

0^  8ee  iiilto*  V.  Zertf  (Tnmvtllek  5  it  B.  7S1.  Via 
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these  cases  seems  to  liave  arisen  firom  a  principle  of  convenienoe;  snd 
it.  would  be  very  dangerous  to  carry  it  beyond  existing  limits ;  Carter  r* 
Flofoerj  16  M.  b  W.  748 ;  Bowea  v.  Howe,  5  Taunt.  30.  JE^daae  y. 
Shwerbt/y  11  East,  114,  is  to  the  same  effect.  Maule  r.  Bnnane^  4  New 
Ca.  266,(a)  shows  that  the  strictness  required  as  to  time  of  presentment 
is  not  dispensed  with,  in  the  case  of  a  check  payable  to  bearer,  by  the 
circumstance  that  the  name  of  the  party  sought  to  be  charged  is  not 
on  the  check. 

The  replication  is  also  defective  in  not  alleging  the  bankruptcy  of 
Latham  k  Co.  in  the  regular  manner,  by  stating  the  proceedings. 
^^^_  Further,  as  to  the  causes  assigned  for  demurrer,  either  *the 
-'  rejoinder  demurred  to  is  good  or  the  replication  to  the  fifth  plea 
is  bad;  for,  if  the  rejoinder  does  not  confess  and  avoid,  neither  does  the 
replication  to  the  fifth  plea. 

Dennis  v.  Morrieej  8  Esp.  N.  P.  C.  158,  shows  that  the  ayennent  tliat 
no  damage  was  sustained  by  the  defendants  is  immaterial ;  and  the  same 
conclusion  is  to  be  deduced  from  the  decisions  in  Rogers  v.  Langfcrd^ 
1  G.  &  M.  687,  S.  C.  8  Tyr.  654,  and  Carter  v.  Flower j  16  M.  k  W.  743. 

Cowlinffj  contri.    Both  the  4th  and  5th  pleas  are  bad  in  substance. 
The  4th  proceeds  on  the  assumption  that,  where  a  debt  is  due,  as  in  the 
present  instance,  to  the  plaintiff,  and  his  debtor  gives  him  the  promissory 
note  of  another  party,  payable  on  demand,  the  plaintiff  cannot  sue  for 
the  original  debt  until  he  has  presented  the  note  for  payment :  the  5ik 
assumes  the  same  as  to  notice  of  dishonour.     The  authorities  do  not 
support  these  propositions.     The  case  has  been  argued  as  if  this  was  an 
actiop  brought  upon  the  notes.    But  it  is  brought  on  the  original  debt 
A  banker  may  sue  his  customer  for  a  debt  due  on  a  banking  account, 
without  presenting  notes  which  may  have  been  deposited  with  him  on 
the  same  account.     There  are,  in  fact,  two  classes  of  cases :  one,  where 
a  note  or  bill,  which  has  time  to  run,  is  given  in  satisfaction  of  a  prior 
debt,  in  which  case  the  right  of  action  is  suspended  until  the  note  be- 
comes due ;  and  the  other,  where  the  note  became  due  before  the  com- 
mencement of  the  action,  and  the  plaintiff  still  holds  it  in  his  hands 
unpaid.      But,  to  render  presentment  necessary,  some  agreement  or 
*7131  '^'P^^^^J  ™^^  ^^  imported  into  the  transaction  beyond  that  which 
•^  arises  from  the  mere  circumstance  of  the  plaintiff's  taking  the 
notes ;  Sunnyard  v.  BaweSj  5  M.  ft  S.  62,  cited*  in  Camidge  v.  AUenhfy 
6  B.  &;  G.  373.     The  latter  case  was  decided  expressly  on  the  ground 
that  the  holder  kept  the  note  in  his  hands  for  a  week  after  he  had  notice 
of  the  insolvency ;  which  was  held  laches,  whereby  he  made  the  note  his 
own.     But  the  defendants  are  not  in  the  position  of  a  party  to  the  note. 
[Patteson,  J.   In  Camidge  v.  AUenbt/j  Batlbt,  J.,  says,  ^'  The  defend- 
ant was  a  party  to  the  notes,  for  they  were  payable  to  the  bearer  on 

(a)  See  Robiiuon  t.  Hawk$ford,  9  Q.  B.  53,  57.  It  does  not  eppear  fiwin  the  report  </ 
Moult  Y.  Brovm  whether  the  defendant's  name  was  on  the  check.  He  is,  howeveri  aaid  M 
ll^ye  been  saed  *'  on  a  banker's  check." 
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inaandy  a&d  he  was  the  holder  of  thefia."]  The  pleae  are  also  iQ  for 
not  showing  that  the  plaintilF  is  still  the  holder  of  the  notes ;  Prie0  ▼« 
JPrieey  16  M.  &•  W.  282.  [Patteson,  J.  That  ease  turns  on  a  totallj 
different  question.  Camidge  v.  Alhnb]/  is  precisely  like  this^  ezeepi 
that  the  point  arose  on  the  general  issue.]  In  Hendenon  v.  AppleM^ 
(Chitt.  on  Bilk,  857,  9th  ed.),  Batlet,  J.,  explains  the  ground  of  that 
decision  as  has  already  heen  stated,  namely,  laches  on  the  part  of  th^ 
holder,  which  is  not  averred  here. 

The  rejoinder  to  the  foorth  plea  is  had:  it  assumes  that  the  plaintiff 
was  bound  to  give  notice  of  the  makers'  insolvency  within  a  reasonable 
time  before  the  time  for  presentment  expired.  There  is  no  reason  for 
this.  It  was  sufficient  if  the  notice  was  given  within  a  reasonable  time 
after  the  bankruptcy.  The  whole  doctrine  of  dispensation  was  considered 
in  Turner  y.  jSb>nef,  1  DowL  k  L.  122 ;  and  the  excuse  for  non-presenV 
ment  which  was  held  valid  there  is  in  substance  the  same  with  that 
offered  here,  and  upholds  the  replications  to  each  plea. 

^JZ^tcF, in  reply.  Vrom  Keanlaiey,  Morgan^  6  T.R.Sl&f  James  r-^n-tA 
V.  Waiiamey  18  M.  k  W.  828,  and  Mercer  i.  OheeUy  4  Man.  kOt.^  ' 
614,  it  appears  to  be  unnecessary  that  the  pleas  should  allege  the  plaintiff 
to  be  still  bolder,  at  any  rate  where  the  note  is  that  of  a  third  person* 
The  replication  has  not  been  successfully  defended.  Undoubtedly,  it  is 
a  question  of  some  nicety  and  importance,  what  is  the  proper  day  for  the 
return  of  notes  under  these  circumstances.  And  in  Camidge  v.  AUenhy^ 
6  B.  ft  C.  878,  888,  and  Rogere  v.  Langfwd,  1  Gr.  k  M.  687,  648^ 
S.  G.  8  Tyr.  654,  662,  the  Judges  name  a  day  on  which  the  return 
would  have  been  in  time ;  whence  it  may  be  inferred  that  they  thought 
any  posterior  day  too  late.  There  is  no  averment  here  that  these  are 
bank  notee,  commonly  circulated  as  cash,  which  might  put  them  on  a 
different  footing  as  regards  the  excuse  for  non-presentment ;  Tumer  y» 
Stmee,  1  Dowl.  k  L.  122, 181. 

Lord  DsNMA5,  G.  J.  I  do  not  consider  the  case  without  difficulty  as 
regards  the  fourth  plea,  replication  and  rejoinder.  I  can  scarcely  apply 
the  ordinary  test  of  reasonable  time  to  such  a  notice  as  this,  intended  to 
excuse  presentment.  It  seems  to  me  that  the  holder  of  a  note  ought  te 
communicate  instantly  his  knowledge  that  the  party  to  whom  it  was  to 
be  presented  has  become  insolvent.  But  it  may  be  questioned  whether 
the  rejoinder  raises  this  point.  And  in  other  respects  the  replication  te 
the  fourth  plea  is  clearly  good.  It  was  indeed  objected  that  it  does  not 
appear  that  the  party  was  notoriously  bankrupt  or  insolvent ;  but  that  is 
immaterial :  it  is  sufficient  that  he  is  shown  to  have  been  unable  to  pay 
these  particular  notes. 

*Patts80K,  J.   This  is  an  action  for  goods  sold  and  delivered,  ri^^^^ 
The  fourth  plea  is,  that  the  defendants  gave  certain  promissory  ^ 
notes,  payable  on  demand,  on  account  of  the  debt :  and  that  these  notes 
were  not  presented  either  at  Dover  or  in  London  within  a  reasonable 
VOL.  X.---68 
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^e.    K  the  plea  rested  here,  it  would  be  good.    If  A.  gives  B.  s  pro- 
missoTj  note  made  by  another  person  (not  his  own,  as  in  Price  i,  Priee^ 
16  M.  k  W.  282),  payable  either  on  demand  or  at  a  fiitm^  day,  and  the 
Siote  is  taken  in  account,  B.  must  present  it  in  a  reasonable  time,  just  aa 
if  it  had  been  indorsed  to  him.    The  replication  justifies  the  non-pre- 
eentment,  on  the  ground  that  the  makers  of  the  notes  at  Dorer  were 
insolrent  even  at  the  time  the  notes  were  so  given  in  account,  tibougli 
the  fact  was  unknown  to  the  plaintiff:  it,  therefore,  did  not  come  to  the 
plaintiff's  knowledge  until  after  he  received  the  notes,  though  still  within 
%  reasonable  time  for  presentment :  and  the  plaintiff,  within  a  reasona- 
ble time  after  he  thus  knew  of  the  fact,  offered  to  return  the  notes.  The 
defendants  rejoin,  that  the  plaintiff  did  not  give  them  notice  of  the  insol- 
Tency  of  these  parties  within  a  reasonable  time :  that  is,  they  admit 
that  the  notice  was  in  a  reasonable  time  after  the  plaintiff  became  cog- 
nisant of  the  facts,  but  say  that  it  was  not  given  before  the  expiration 
of  the  time  for  presentment.    I  can  see  no  reason  for -this  being  neces- 
sary.    Suppose  these  notes  had  been  sent  to  an  agent  at  Dover  for  pre- 
sentment at  Dover,  and  the  agent  had  gone  there  with  a  view  to  present 
them,  and  had  found  no  one  to  receive  them :  thb  might  have  occurred 
on  the  last  day  on  which  presentment  could  be  made,  and  too  late  to 
give  notice  to  the  defendants  until  that  time  had  elapsed.    On  the 
*7lfiT  *^^^^®»  therefore,  the  replication  suflSciently  excuses  the  non- 
-^  presentment.     If,  indeed,  time  had  been  suffered  to  elapse  before 
the  plaintiff  gave  notice  of  the  facts  to  the  defendants,  the  case  would 
have  been  very  different.    By  letting  such  time  elapse,  he  would  hare 
rendered  the  notes  his  own ;  and  the  makers'  insolvency  would  have 
made  no  difference.     The  limit  of  time  as  regards  the  notice  is,  not  that 
it  must  be  in  time  for  presentment,  but  that  it  must  be  within  a  reasot- 
able  time  after  knowledge.     And  the  notice  having  been  given  in  this 
case  within  a  reasonable  time  after  knowledge  distinguishes  it  from 
Camidge  v.  Allenhy^  6  B.  fc  C.  37S,  which  was  decided  on  the  ground 
of  laches ;  as  is  remarked  by  Batlet,  B.,  in  Hendemm  v.  Applt^ 
Ghitty  on  Bills,  856,  7,  9th  ed.,  and  in  Rogers  v.  Langford^  1  Gr.  k  H. 
«87 ;  see  S.  C.  in  8  Tyr.  664. 

'  In  the  fifth  plea  the  statement  is,  that  the  plaintiff  gave  the  defend- 
ants no  notice  of  dishonour  of  the  notes.  The  replication  is  like  that 
to  the  fourth  plea.  This  is  demurred  to ;  and  one  ground,  among  8eT^ 
ral,  is,  that  there  is  not  in  this  replication  any  sufficient  statement  of 
proceedings  in  bankruptcy.  But  I  think  the  averments  ^'became"  and 
^  continued*'  ^^  bankrupts  and  insolvent"  are  sufficient  for  this  purpose. 

CoLERiDGB,  J.,  concurred. 

Erle,  J.  The  declaration  shows  a  good  cause  of  action.  The 
fourth  plea  gives  a  sufficient  answer :  that  certain  negotiable  instruments 
were  delivered  by  the  defendants  to  the  plaintiiF  on  account  of  the 
4ebt ;  and  the  plea  in  effect  shows  a  suspension  of  the  right  of  aetioa 
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^nntil  the  plaintiffs  had  presented  the  notesi  and  either  received  r^fr-tfr 
the  money,  in  which  case  the  right  of  action  ended,  or  failed  to 
do  so,  in  which  case  it  revived.  It  is  to  be  remembered  that  these  are 
negotiable  instruments  to  which  the  defendants  are  no  parties,  and 
which  pass  from  the  defendants  to  the  plaintiff  without  any  indorsement 
by  the  defendants.  The  plea  therefore  is  good  on  ordinary  principles. 
The  plaintiff  replies,  in  effect,  that  the  notes  were  of  no  value,  and  that 
this  became  known  to  him  within  the  time  for  which  his  right  of  action 
was  suspended ;  namely,  that  before  the  time  for  presentment  elapsed, 
be  found  out  that  the  makers  were  bankrupts ;  and  then,  within  a  rea- 
sonable time,  although  not  within  the  time  in  which  he  was  bound  to 
present,  he  gave  the  defendants  notice  that  they  were  valueless,  and 
offered  to  return  them.  The  defendants  rely  on  the  point  that  the 
form  of  presentment  did  not  take  place.  I  think  that  is  immaterial :  it 
might  be  otherwise  had  the  defendants  been  the  makers  of  the  notes  : 
but  here  I  think  the  presentment  is  dispensed  with  by  the  allegation 
that  the  maker  was  bankrupt  and  insolvent.  Thenefore  the  replication 
shows  the  suspension  taken  off,  and  the  right  of  action  revived.  Then 
it  IS  rejoined,  that  no  such  notice  as  is  alleged  in  the  replication  was 
given  to  the  defendants  within  the  time  of  presentment :  and  Camidge 
T.  AlUnijfy  6  B.  &  C.  878,  is  relied  on :  but  in  that  case  each  Judge 
puts  the  decision  on  the  ground  of  laches,  regarding,  as  it  appears  to 
me,  presentment  as  unnecessary  if  there  had  been  no  laches ;  idthongh 
that  point  was  not  there  expressly  decided.    Here  no  laches  is  shown. 

Judgment  for  plaintiff.(a) 

(a)  Reported  by  H.  Merivale,  Eiq. 


*DOE,  on  the  several  demises  of  HARRIS,  BARNACLE  and  .^^ 

Others,  t;.  SAMUEL  TAYLOR.    June  l.J  L  ^^^ 

Dmae  (before  etat.  7  W.  4  &  1  Vict.  c.  26,  s.  29)  to  my  eon  A.  T.  for  life,  and  *'  from  end  efiet 
the  deceaee  of  my  eon  A.  T.  then  to  the  j(r«l  m«»  of  myaaid  eon"  A.  T.  '*  lawfully  laauing, 
and,  for  d^auU  of  titcA  Jint  iitue,  then  to  the  uae  and  behoof  of  the  2d,  3d,  4tb  and  5th, 
and  all  and  every  other  eon  and  aona,  the  heirs  of  hia  or  their  bodiee  lawfully  ii«uing;** 
'*  and,  for  default  of  inch  iaaue,  then,"  dec. 

Hold,  that  the  firat  eon  of  A.  T.  took  an  estate  tail. 

Ejbgtmbkt  for  lands  in  the  county  of  Gloucester.  At  the  Oloucester 
Spring  assizes,  1848,  the  cause  came  on  to  be  tried  before  Pollock, 
C.  B. ;  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  this  Court  on  a  case. 

The  case  stated  4hat  one  John  Taylor,  at  the  time  of  making  his  will 
In  1794,  to  the  time  of  his  death  in  1798,  being  seised  in  fee  of  the 
premises  in  question,  duly  made  his  will,  by  which,  inter  alia,  he 
devised  as  follows:  ^^I  give,  devise  and  bequeath  all,"  &c.  (desisribing 
the  premises  in  question)  ^^  to  my  son  Albright  Taylor,  for  and  during 
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the  tenn  of  his  Bataral  life,  bo  that  he  y^,jiag{a)  all  my  just  dehta  an4 
faneral  expenses,  and  legacies  hereinafter  mentionedi  with  and  out  of  the 
real  and  personal  estate,  which  I  do  herebj  charge  with  the  pajmeni 
thereof,  and  from  and  after  the  decease  of  my  son  Albright  Taylor,  then 
to  the  fint  son  of  my  said  son  Albright  Taylor,  lawfully  issuing,  on^ 
far  d^avU  of  wehfint  i$9uej  then  to  the  use  and  behoof  of  the  second, 
third,  fourth  and  fifth,  and  all  and  every  other  son  and  sons,  the  heirs 
of  his  or  their  bodies  lawfully  issuing,  the  elder  to  be  always  preferred, 
and  to  take  before  the  younger  of  such  sons,  and  the  heirs  of  his  body ; 
and,  for  default  of  such  issue,  then  to  the  use  and  behoof  of  all  and 
every  daughter  of  the  body  of  my  son  Albright  Taylor,  and  the  heirs  of 
the  body  of  such  daughter  and  daughters ;  and,  for  default  of  Back 
*7191  ^^^^^  *then  I  give,  devise  and  bequeath  it  to  my  son  John  Taylor 
^  during  the  term  of  his  natural  life,  and  after  his  decease  to  Us 
first  son  lawfully  issuing,  and,  for  default  of  such  issue,  then  to  the  nsa 
and  behoof  of  the  second,  third,  fourth,  fifth  and  all  and  every  other  son 
and  sons,  the  heirs  of  his  or  their  bodies  lawfully  issuing,  the  elder  alwajs 
to  be  preferred  and  to  take  before  the  younger  of  such  sons,  and  tbe 
heirs  of  his  body;  and,  for  default  of  such  issue,  then  to  the  use  and 
behoof  of  all  and  every  daughter  of  the  body  of.  my  son  John  Tajlor, 
lind  the  heirs  of  the  body  of  such  daughter  and  daughters,  and,  for 
default  of  such  issue,  then  to  remain  to  the  right  male  h^  for  ever/' 

The  case  then  stated  that  John  Taylor  the  son  died  in  1801,  without 
having  been  married.  That  Albright  Taylor  died  in  1809,  leaving  iiTe 
children  him  surviving,  and  among  them  John  Taylor,  his  eldest  son,  and 
Samuel  Taylor  the  defendant.  The  said  John  Taylor,  the  grandson, 
attained  his  majority  in  1821,  suffered  a  recovery  of  the  premises  in 
question  the  following  year,  and  died  in  1841.  The  lessors  of  the  plain- 
tiff claim  through  the  said  John  Taylor. 

The  question  stated  for  the  opinion  of  the  Court  was,  whether  Jobn 
Taylor  the  grandson  took  an  estate  tail  under  the  above  devise.  If  tbe 
Court  should  be  of  opinion  that  he  did,  then  the  verdict  entered  for  the 
plaintiff  was  to  stand ;  if  the  Court  should  be  of  a  contrary  opinion,  the 
verdict  to  be  entered  for  the  defendant. 

Greaves,  for  the  plaintiff,  contended  that  the  words  '^  for  default  of  such 
first  issue"  meant  ^*  for  default  of  issue  of  such  first  son,''  and  that  John 
Taylor,  the  testator's  grandson,  took  an  estate  tail.  He  relied  parties- 
^^iyr.-.  larly  *on  Clements  v.  Pasksj  8  Doug.  884,  where,  under  a  denW 
.  -I  <<  to  the  firdt  and  eldest  son  of  the  body  of  my  nephew,"  J.  C) 
^'  lawfully  issuing  or  issued ;  and,  for  default  of  such  issue,  then,  lik^ 
irise,  to  the  second,  third,  and  every  other  son  of  my  said  nephew,"  J* 
C,  ^* successively,'*  it  was  held  that  an  estate  tliil  passed  to  thd  eldest 
eon ;  on  Jhans  de^.  Brooke  v.  AMeg^  8  Bar.  1570,  Doe  dem.  BW^ 

(a)  Sic. 

(6)  8te  SbAMT  T.  DuigmjUti,  15  M.  &  W.  ttS,  873. 
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fird  r.  AppUnj  4  T.  R.  82,(a)  and  RoKn9on  ▼.  JZokWon,  1  Bttr.  89, 
cases  of  devise ;  and  on  Owen  r.  Smyth^  2  H.  BI.  694,  and  OaUey  ▼ 
Sarringtonj  2  Bing.  887,  cases  of  grant  by  deed.  He  cited  also  Ma^ 
f\eU  v.  Readj  Pollexf.  425,(6)  Spalding  v.  Spalding^  Cro.  Car.  185, 
Lomax  ▼.  Holmtden^  8  P.  Wms.  176,  178,  Doe  dem.  Orpe  ▼•  Froitj  1 
B.  &  C.  688,  WM  T.  Searing  J  Cro.  Jac.  415,  Goodrighty  kssee  of  Doch- 
ingj  V.  DunAam,  1  Doug.  264,  Doe  dem.  Q-allini  v.  Q-aUinij  5  B.  &  Ad. 
621,  648,(<?)  which  were  cases  of  Aenw\{d)  and  Doe  dem.  Willie  v. 
Martin^  4  T.  B.  89,  a  case  of  grant  by  deed. 

Keating^  oontri.     This  very  devise  has  been  construed  by  Sir  L. 

Shadwbll,  Y.  C,  who  decided  that  John  Taylor,  the  grandson,  did  not, 

by  constraction  or  by  implication,  take  an  estate  tail,  but  that  he  took  a 

life  estate  only ;  BamaeU  v.  Nightingale^  14  Sim.  456.     The  premised 

are  devised  ^^  to  the  first  son  of  my  said  son  Albright  Taylor."     By 

these  words  the  first  son  takes  an  estate  *for  life  only,  and  there  p^,^oi 

are  no  subsequent  words  to  enlarge  that  estate ;  for  the  words  ^ 

^^  for  default  of  such  first  issue"  mean,  ^'  after  the  decease  of  such  first 

son."    The  word  ^^son*'  and  ^^  child"  have  each  been  held  nomen  col* 

lectivnm ;  but  ^^  first  son"  cannot  be  so  held.     In  Doe  dem.  Burrin  v. 

CharUan^  1  Man.  k  6.  429,  there  was  a  devise  to  Samuel  the  father  for 

life,  and  after  his  decease  to  his  ^*  eldest  son,"  ^*  but  for  want  of  such 

issue  then  to  his  daughter  or  daughters,  share  and  share  alike,  for  ever ; 

but  in  case*'  Samuel  ^^  have  no  issue,  then,  to* hold  to  him,  his  heirs  and 

assigns,  for  ever."     It  was  there  contended  that  Samuel  took  an  estate 

in  tail  male  i  but  the  Court  held  otherwise,  on  the  ground  that,  as  the 

^eldest  soa"  was  designated,  the  word  ^^son"  could  not  be  taken  inde^ 

finitely,  and,  therefore,  the  succeeding  words  ^*  for  want  of  etieh  issue" 

did  not  imply  an  indefinite  failure  of  issue.     In  Denne  dem.  Briddon  v. 

Page^  11  East,  608,(«)  there  was  a  devise  to  **  the  use  of  all  and  every 

the  daughter  and  daughters  of  the  body  of  the  said  Thomas  Nash  on  the 

body  of  the  said  Mary  his  wife  begotten  or  to  be  begotten ;  and  for 

default  of  such  issue,  to  the  right  heirs  of  the  said  Thomas  Nash  foi^ 

ever."     Lord  Mansfield,  in  his  judgment,  there  observed :    ^^  If  after 

the  limitation  to  the  daughters  of  T.  N.  the  words  had  been  '  and  if 

they  die  without  ieeue^*  we  would  have  implied  an  estate  tail ;  but  here 

the  words  are  ^  for  default  of  eueh  ieeuej*  which  can  only  mean  the  issue 

mentioned  before."    Foeter  v.  Lord  Momney^  11  East,  594,  Hay  v. 

2%e  Earl  of  Oovewtry^  8  T.  R.  83,  and  Doe  dem.  Livereage  v.  Vaughany 

6  B.  &  Aid*  464,  are  authorities  to  the  *same  effect.    The  terms  r^^c).y 

of  the  original  devise  to  the  first  son  of  A.  T.  give  an  estate  for  ^ 

(a)  8«0  SlaUr  w.  Dongerfidi,  15  If.  &  W.  963,  275. 

{h}  8.  C,  SB  Holmm  ▼.  Mtymd,  2  (T.)  Jonee,  172. 

(c)  8.  C.  Affirmed  on  error  in  Ezch.  Ch. ;  ZW  dew.  Oc'Ims  t.  GaUmi,  3  A.  dt  E.  340. 

^  Sm  LemiM  v.  Fvclcy,  16  M.  4&  W.  733. 

^  Uow  (6)  to  J<MUr  ▼.  Lord  Mtmmey. 

2N 
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life  only ;  and  it  is  for  the  plaintiff  to  show  that  the  estate^  Balwequeiidy, 
is  enlarged  by  other  terms.  The  testator  shows  in  subsequent  parts  of 
ihe  will  that  he  was  conversant  with  the  proper  words  for  ezpreeung  sn 
estate  tail.  [Patteson,  J.  And  also  in  a  previons  part  that  he  htew 
how  to  denote  the  case  of  a  '^  decease."]  If  the  inll  is  insexudble  the 
plaintiff  must  fail. 

Chreaves  was  heard  in  reply. 

Lord  DsNMANy  C.  J.     This  is  a  deyisoi  by  which  we  should  hare 
entertained  no  doubt  whatever  that  an  estate  tail  was  given  to  John 
Taylor  the  grandson,  if  we  had  not  been  informed  that  the  Vice  Chan* 
cellor  had  expressed  a  different  opinion.     Undoubtedly,  if  that  learned 
Judge  had  pronounced  a  deliberate  judgment  upon  the  whole  matter, 
and  after  full  discussion,  we  should  have  been  much  pressed  by  such  an 
authority.    But,  considering  the  nature  of  the  proceeding  before  him, 
that  he  was  called  upon  to  decree  specific  performance  of  an  agreement 
to  purchase  the  property  devised,  and  that  the  application  would  bo 
sufBciently  answered  if  the  title  were  even  doubtfid;  that  scarcely  a 
single  authority  appears  to  have  been  cited;  and  that  he  offered  to  send 
a  case  for  the  opinion  of  a  court  of  law ;  we  may  be  justified,  perhaps, 
in  taking  it  that  he  intended  rather  to  give  his  impression  that  the  title 
was  doubtful  than  to  pronounce  a  final  judgment  on  the  proper  constmo- 
tion  of  this  devise.     I  certainly  think  we  are  bound  to  hold,  with  refe^ 
ence  to  the  intention  of  the  testator  as  manifesting  itself  upon  the  whole 
**79^l  ^instrument,  that  his  grandson  John  took  an  estate  tail.    The 
-I  case  is  like  JEvaiu  dem.  Brooke  v.  AMey,  S  Burr.  1570,  and  is 
almost  identical  with  Clemente  v.  Paeke^  8  Doug.  384.      I  confess  I 
think  it  may  be  dangerous  to  speculate,  as  Lord  Maksfibld  appears  to 
have  done  in  those  cases,  whether  any  and  what  slips  may  have  been 
made  in  copying.     I  think  it  better  to  construe  a  will  as  it  is,  and  to 
assume  that  it  is  as  it  was  intended  to  be.    But,  taking  this  will  as  it  is, 
what  is  the  meaning  of  ^^  default  of  such  first  issue  7"    I  think  it  cannot 
mean  the  death  of  Albright  Taylor's  first  son.    I  think  it  clearly  means 
general  failure  of  issue  of  that  first  son ;  and  that  he  took  an  estate  tail 

Patteson,  J.  I  confess  I  had  no  doubt  on  this  question  until  I  heard 
of  the  opinion  expressed  by  the  Vice  Chancellor;  and  it  should  be 
remembered  that  few  authorities  were  brought  before  him ;  so  that  vo 
can  hardly  suppose  him  to  have  pronounced  a  deliberate  judgment  upon 
this  devise.  Clemente  v.  Paeke^  3  Doug.  884,  is  really  ihe  same  as  the 
present  case:  the  word  ^Mikewise,"  to  be  sure,  occurred  in  that  case; 
but  it  was  quite  clear  without  it.  I  think  the  words  ^^  for  default  of 
such  first  issue"  cannot  mean  anything  else  than  *^  default  of  issue  of 
such  first  son."  It  is  admitted  that  an  estate  tail  is  given  to  all  the 
other  sons.  The  same  phrase  "  for  default  of  such  issue"  without  the 
word  "  first"  occurs  after  the  limitations  to  the  other  sons.  I  think  an 
estate  tail  is  clearly  given  to  John  the  grandson,  and  that  there  is  no 
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aocidental  omission  in  the  language  of  the  limitation  to  him,  but  ihat  the 
testator  supposed  he  had  used  apt  words  for  his  purpose. 

^CoLSBiDGB,  J.  I  have  not  heard  the  whole  of  this  argument :  r^tiroj 
but,  from  what  I  have  heard,  there  is  certainly  nothing  but  the 
opinion  of  the  Vice  Chancellor  which  would  make  me  hesitate  for  a 
moment  in  coming  to  the  conclusion  that  an  estate  tail  passes  bj  the 
devise  in  question.  One  can  have  no  doubt  that  the  actual  intentioE 
was  to  give  such  an  estate ;  but  still  it  is  necessar j  that  there  should  be 
words  expressive  of  that  intention.  I  think  there  are  such  words.  In 
Evans  dem.  Brooke  v.  Astlei/y  S  Burr.  1570,  Wilmot,  J.,  held  the  words 
''for  want  of  such  issue"  to  have  the  same  effect,  after  a  previous  devise 
to  "  every  son  and  sons,"  under  circumstances  very  similar  to  the  presentp 
Taking  the  words  of  this  will  as  they  stand,  it  may  be  difficult  to  con* 
strue  them  quite  literally.  It  appears  to  me  that,  after  the  devise  to 
A,  T.'s  ''  first  son,"  the  testator  designedly  departed  from  the  word 
"son,"  and  took  up  the  word  ''  issue,"  and  that  by  the  words  ''  default 
of  such  first  issue"  he  meant  to  denote,  and  has  denoted,  failure  of^ 
issue  of  that  son  of  whom  he  had  before  spoken. 

Erlb,  J.  I  am  of  the  same  opinion.  The  word  ''issue*'  ordinarily 
denotes  a  line  of  descendants ;  and,  if  we  say  that  "  first  issue"  meana 
"first  son,"  we  must  give  a  different  meaning  to  the  word  "issue*' 
in  different  parts  of  the  same  instrument.      Judgment  for  plaintiff.(a) 

(a)  Reported  by  H.  Davieon,  Eaq. 
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In  treepan  for  lednction  of  plaintiff's  daughter,  per  quod  aervitium  amiait,  it  appeared  that 
the  daughter  had  been  aeduced  while  out  at  service,  and  that  ahe  left  her  senrice  in  a  atate  of 
pregnancy,  and  returned  home,  where  ahe  waa  supported  by  the  plaintiff  until  and  after  haf 
confinement. 

Rdd  that,  as  the  implied  relation  of  mistress  and  senrant  did  not  aubsist  between  plaintiff  and 
the  daughter  at  the  time  of  the  aeduction,  the  action  waa  not  maintainable. 

Trespass.  The  declaration  stated  that  defendant,  on,  ke.j  and  on 
divers  other  days,  &c.,  with  force  and  arms  assaulted,  debauched  and 
carnally  knew  one  Susannah  Davies,  then  and  still  being  the  daughter 
and  servant  of  the  plaintiff;  whereby  the  said  daughter  and  servant  of 
pluntiff  then  became  pregnant  and  sick  with  child,  and  so  continued  for 
a  long  time,  &c.,  and  at  the  expiration  thereof,  to  wit,  on,  &;c.,  and 
before  the  commencement  of  this  suit,  was  delivered  of  the  child  with 
which  she  was  so  pregnant  as  aforesaid.  By  means  of  which  several 
premises  the  plaintiff's  said  daughter  and  servant  for  a  long  time,  to  wit, 
from  the  day  and  year  first  aforesaid  to  the  time  of  the  commencement 
of  this  suit,  became  and  remained  unable  to  perform  the  necessary 
aSairs  and  business  of  the  plaintiff,  so  being  her  mother  and  mistress  as 
aforesaid :  &o.,  &c. 
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Plets :  1.  Not  Gnflt j. 

2.  That  the  8iud  Susannah  Davies  was  not,  at  the  aaid  times  vhen, 
)ka,  or  any  of  them,  the  servant  of  the  plaintiff,  modo  et  fondL 

Issaes  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Camanronshire  Spring 
assises,  1846,  it  appeared  that  the  plaintiff's  daughter  became  with  child 
hj  the  defendant,  while  she  was  in  his  service,  in  November,  1845,  and 
\^a(ri  ^^^^  B^^  ^^^  ^'°^  ^  eonseqaence  of  her  pregnancy,  and  *went 
J  home  to  the  plaintiff,  who  maintained  her  undl  her  confinement 
tnd  for  some  weeks  afterwards. 

It  was  objected  that,  as  the  daughter  was  not  in  the  plaintiff's  service 
at  the  time  of  the  seduction,  trespass  would  not  lie.  His  Lordship 
directed  a  nonsuit,  and  gave  leave  to  move  to  enter  a  verdict  for  the 
plaintiff. 

Town^endj  in  Easter  term  following,  obtained  a  rule  nisi  accordingly. 

WeUby  now  showed  cause.  It  is  clear,  both  upon  principle  and 
authority,  that  this  action  cannot  be  maintained.  The  daughter  was  not 
the  servant  of  the  plaintiff  at  the  time  of  the  trespass.  The  trespass 
complained  of  is,  for  the  purposes  of  the  present  question,  like  an  ordi- 
)iary  assault ;  and,  if  a  daughter  suffer  while  in  her  father's  service  in 
consequence  of  such  an  assault  previously  committed  on  her  while  she 
was  in  the  service  of  another  person,  the  father  cannot  maintain  tres- 
pass. PoitUthwaiU  V.  Parke$y  8  Burr.  1878,  is  a  direct  authority,  if  it 
can  be  considered  as  a  decision :  the  case  was  compromised ;  but  it  ap- 
pears from  the  report  that  the  Court  were  all  of  opinion  that  the  action 
Qould  not  be  maintained ;  and  the  case  b  recognised  by  Bullbr,  J.,  in 
Bennett  v.  Alleattj  2  T.  R.  166.  In  the  last  mentioned  case  it  is  lud 
down  that  an  action  for  mere  seduction  and  loss  of  service  must  be  an 
action  on  the  case,  and  that  trespass  cannot  be  maintained  unless  the 
^eduction  is  accompanied  by  an  illegal  entry  of  the  master's  hoa8e.(a) 
In  Blaymire  v.  Haylej/y  6  M.  &  W.  55,  and  Dean  v.  Peel^  5  East,  45,  it 
»'797i  ^^  *beld  that  even  case  could  not  be  maintained  by  a  father  for 
•j  the  seduction  of  hb  daughter,  while  she  was  in  the  service  of 
another  person.  In  some  instances  in  which  the  daughter  at  the  time 
of  seduction  was  not  living  with  the  parent,  an  attempt  has  been  made 
to  evade  the  difficulty  by  substituting  another  gravamen  for  the  loss  of 
service.  Thus  in  Harrie  v.  Butlerj  2  M.  &  W.  589,  where  the  plaintiff's 
daughter  was  apprenticed  to  the  defendant's  wife  for  the  purpose  of 
learning  the  business  of  a  milliner,  the  declaration  alleged  that  in  conse- 
quence of  the  defendant's  misconduct  the  daughter  became  ill  and  incsr 
pable  of  serving,  &c.,  and  learning  the  business.  So  in  QrvnneU  v.  FeSi, 
T  M.  &  G.  1083,  the  declaration,  instead  of  alleging  a  loss  of  service, 
alleged  that  the  daughter  was  a  poor  person  maintaining  herself  by  her 
labour,  and  that  her  seduction  rendered  it  necessary  for  her  father  (the 

(«)  See  NtwUm  t.  Hof/bnT,  6  Q.  B.  921. 
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plaintiff)  to  support  her..  These  attempts  to  substitute  some  other 
gravamen  for  the  loss  of  sendee  were  both  made  in  actions  on  the  case, 
md  yet  they  were  unsuccessfuL 

Ttmnumd  and  H.  Beavanj  oontri.  This  is  in  effect  an  action  on  the 
me.  *^  The  sole  foundation  of  the  action  is  the  loss  of  service :"  per 
Mansfiblb,  C.  J.9  in  Woodward  v.  Walton^  2  New  Rep.  476,  482 ;  2 
Chitty  on  Pleading,  484,  note  (k),  (7th  ed.)  The  defendant's  act  had 
an  injurious  tendency  to  the  plaintiff:  and  the  actual  injury,  viz.,  the 
less  of  service,  consequential  upon  his  act,  occurred  when  the  daughter 
iras  living  with  the  plaintiff,  her  mother ;  for  the  mother  had  a  right  to 
ker  daughter's  ^service  at  that  time.  [Colbripqb,  J.  How  ^^wqq 
does  it  appear  that  any  service  would  have  been  rendered  if  the  '- 
sedaction  had  not  taken  place  T]  It  does  not  appear  affirmatively;  but 
the  contrary  does  not  appear  as  it  did  in  Dean  v.  Pee/,  6  East,  45, 
lere  it  was  found  that  at  the  time  of  seduction  there  was  on  the  part  of 
th^iaughter  no  animus  revertendi  to  the  father's  house.  [Golbbidgb,  J* 
Themrmative  is  on  the  plaintiff!.]  The  material  time  is  the  time  when 
the  loss  of  service  actually  accrued :  and  at  that  time  the  daughter  had 
returned  home. 

Lord  Dbkm AV,  0.  J.  I  retain  the  opinion  I  had  at  the  trial.  The 
cases  decided  upon  this  subject  by  the  Court  of  Exchequer  are  con- 
dosive. 

Pattbson,  J.  The  loss  of  serrice  consequent  upon  the  defendant's 
wrongful  act  is  the  gist  of  the  action.  To  support  such  an  action  the 
defendant's  act  must  have  been  wrongful  to  the  plaintiff.  How  is  the 
seduction  wrongful  to  the  plaintiff,  unless  the  relation  of  master  and 
servant  subsist  at  the  time  of  the  seduction  ?  If  that  relation  is  cou;* 
tracted  subsequently,  how  can  it  give  a  right  to  sue  in  respect  of  an  act 
done  before  the  relation  subsisted  ?  If  this  action  may  be  maintained^ 
such  an  action  may  be  maintdned  by  any  ordinary  master  whose  servant 
enters  his  service  in  a  state  of  pregnancy  consequent  upon  her  seduction 
before  entering  hb  service. 

CoLBBiDQE,  J.  If  the  loss  of  scrvicc  is  the  foundation  of  the  action, 
it  is  clear  that  the  relation  of  ^master  and  servant  between  the  p^^i-Qo 
plaintiff  and  the  person  seduced  must  subsist  at  the  time  of  seduc-  ^ 
tion ;  for  otherwise  the  defendant's  act  does  not  deprive  the  plaintiff  of 
anything  belonging  to  him.  Where  such  relation  is  contracted  after 
the  seduction,  the  state  of  the  case  is,  that  the  master  employs  a  servant 
who  is  less  valuable  by  reason  of  an  antecedent  occurrence :  there  is  no 
consequential  injury  of  which  he  can  complain. 

Erlb,  J.  I  am  of  the  same  opinion.  There  was  no  vested  right  in 
{he  plaintiff  to  the  daughter's  service  at  the  time  when  the  wrongful  act 
was  committed.  Rule  discharg6d.(a) 

(a)  See  Eager  ▼.  Grimwoed,  1  Ezch.  61, 
Reperted  by  H.  Deviwot  Ei<l* 
TOL.  X. — 54  2  N  2 
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Under  stat.  8  &  9  Vict.  e.  127, 8. 1,  which  enacts  that  a  debtor,  against  whom  a  jodgmeBt  of 

'  debt  has  been  obtained,  may  be  summoned  before  any  one  of  certain  inferior  courts,  and  tint, 
if  he  appeara  to  have  the  means  of  paying  by  instalments,  and  shall  not  pay  si  sach  timet 
as  the  Court  shall  order,  the  judge  may  order  him  to  be  committed  (or  any  time  not  exceed* 
ing  forty  days : 

MM,  by  Lord  Dehxak,  C.  J.,  and  Ebli,  J.,  that,  on  de&nlt  in  paying  an  instalmant,  tb 

.   debtor  may  be  committed  at  once,  without  summons  to  show  cause. 

fiy  Patteson  and  Colekidgs,  Js.,  that  such  previous  summons  is  necessary. 

fiy  Stat.  8  &  9  Vict.  e.  127,  s.  1,  a  debtor,  against  whom  judgment  has  been  obtained,  maybe 
summoned  before  the  inferior  court  within  the  jurisdiction  of  which  he  shall  reside  or  be, 
and,  if  he  appear  to  have  the  means  of  paying,  and  shall  not  pay,  bis  debt  at  the  time  ordered 
by  the  Court,  he  may  be  committed  to  the  gaol  of  the  district  in  which  he  "  shall  be  rendent" 

Held,  by  Lord  Denman,  C.  J.,  Colbbibos  and  Eblb,  Js.,  that  the  commitment  must  be  to 

.   the  gaol  of  the  diatrict  in  which  the  debtor  reaided  at  the  time  when  he  was  sommoDed. 

By  Pattbsoit,  J.,  that  the  commitment  must  be  to  the  gaol  of  the  diatrict  in  which  be  reodei 
at  the  time  of  commitment. 

A  warrant  of  commitment  under  stat.  8  &  9  Vict.  c.  137,  a.  1,  recited  that  K.  **  of  ¥W«t 
Lane,  Farringdon  Street,  in  the  city  of  London,"  and  **  then  being  at  Fleet  Lane  in  the  dtj 
aforesaid/*  had  been  summoned  touching  the  non-payment  of  a  debt  for  which  jodgment 
had  been  previously  recovered  against  him,  and,  on  appearance,  had  been  ordered  to  p^ 
by  instalments,  and  had  made  default  in  so  paying ;  the  warrant  then  ordered  his  commii* 
ment  to  a  gaol  of  the  city  of  London,  being  the  city  in  which  '*  the  said"  K.  "hath  been 
resident." 

'jfiTsU,  by  Lord  Deitxak,  C.  J.,  and  £ble,  J.,  and  sanils,  per  Colkbdob,  J.,  that  it  sppeoed 
from  the  warrant  that  the  debtor  was  resident  in  the  city  of  Iiondon  at  the  time  o[  com- 
mitment. 

JETsU,  by  Pattesoh,  J.,  that  it  did  not  so  appear. 

Thomas  Kinnikq  was  brought  up  by  a  habeas  corpus  ad  sabjiciendam, 
&c.,  directed  to  the  keeper  of  the  Debtors'  prison  for  London  and 
Middlesex,  in  the  city  of  London. 

The  return  made  by  the  keeper  to  the  writ  certified  that  the  prisoBer 
had  been  brought  into  the  custody  of  the  said  keeper,  on  the  27th  of 
April  last,  and  had  been  from  that  time  detained  in  his  custody,  under 
the  following  warrant. 
<^  London,  to  wit. 

"  Li  the  Sheriffs'  Court,  London,  Poultry  Compter,  an  inferior 
court  of  record  for  the  recovery  of  debts. 

♦7311       *"^*  *  ^^^^  ^^^^  ^^^  ^^^  **^  ^^  February,  1847,  at  tka 
-^  Guildhall  of  the  city  of  London,  and  within  the  jurisdic- 

tion of  the  Court. 
^^  Whereas  Thomas  Kinnmg,  of  Fleet  Lane,  Far^ngdon  Street,  in  the 
city  of  London,  on  the  7th  day  of  December  last,  being  indebted  to 
William  Townley,  of  8,  Little  James  Street,  Qray's  Inn  Lane,  in  the 
county  of  Middlesex,  in  a  sum  not  exceeding  20^,  besides  costs  of  suit, 
that  is  to  say  in  the  sum  of  19Z.  19«.,  besides  SI  12«.  6(2.  costs  of  suit, 
by  force  of  the  judgment  hereinafter  mentioned,  and  then  being  at  Fkd 
Lane  in  the  city  aforesaid,  and  within  the  jurisdiction  of  this  Court,  wis 
duly  summoned  to  appear  on  the  12th  day  of  December  last,  at  thii 
Court,  to  answer  such  questions  as  might  be  put  to  him  touching  the  not 
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IsTing  paid  to  the  said  WOIiam  Townley  the  sum  of  money  i^ecotered  ill 

A  certain  judgment  of  this  Goart  on  the  5th  day  of  Deoember,  1846^  and 

tie  said  Thomas  Kinning  having  appeared  before  me  at  the  time  and 

place  aforesaid,  and,  it  thereupon  then  appearing  to  me,  by  the  admis* 

8ion  of  the  said  T.  K.,  that  the  said  T.  K.  had  the  means  of  paying  the 

said  debt  and  costs  aforesaid  in  manner  hereinafter  mentioned,  I  did 

then  and  there  order  that  the  said  T.  K.  should  pay  the  said  debt  and 

008t8  aforesaid  to  the  said  William  Townley  in  manner  following:  that  is 

to  Bay,  the  sum  of  2/.,  part  thereof,  on  the  12th  day  of  January  then 

next,  and  the  residue  thereof  by  instalments  of  2L  on  the  twelfth  day  of 

every  subsequent  month,  until  the  whole  of  the  said  debt  and  costs  were 

folly  paid :   And  whereas  it  has  this  day  at  this  Court  been  duly  proved 

before  me  that  the  said  T.  K.  has  not  paid  2/.,  the  amount  of  the  first 

^instalment,  as  directed  by  the  said  order,  although  the  time  for  n^w^q 

the  payment  thereof  has  elapsed,  and  the  same  has  been  duly  '- 

demanded  of  the  said  T.  K.,  and  the  said  T.  K.  has  been  personally 

served  with  a  copy  of  the  said  order,  and  the  original  order  was  at  the 

same  time  shown  to  him,  but  that  2Z.,  being  the  amount  of  the  said  first 

instalment,  is  still  due,  owing  and  unpaid  to  the  said  William  Townley, 

contrary  to  the  tenor  and  efiect  of  the  said  order:   These  are  therefore 

to  will,  require  and  authorise  you,  immediately  upon  the  receipt  hereof, 

or  so  soon  after  as  may  be,  to  take  into  your  custody  the  body  of  the 

said  T.  E.  and  him  safely  convey  to  Her  Majesty's  Debtors'  Prison  for 

London  and  Middlesex,  in  the  city  of  London,  being  the  common  gaol 

wherein  the  debtors  under  judgment  and  in  execution  of  the  superior 

Courts  of  justice  may  be  confined  within  the  city  of  London,  being  the 

city  in  which  the  $a%d  Thomas  Kinning  Jiath  been  resident,  and  there  to 

deliver  him  to  the  keeper  of  the  said  prison,  who  is  hereby  required  and 

authorised  to  receive  the  said  T.  K.  into  his  custody,  and  him  safely  to 

keep  and  detain  in  the  said  prison  for  the  space  of  forty  days  from  the 

time  of  his  arrest  under  this  warrant,  or  until  he  shall  be  discharged  out 

of  custody  by  leave  of  me.   And  for  so  doing  this  shall  be  your  sufficient 

warrant. 

*'  Given  under  my  hand  and  seal  at  the  said  Court  held  at  the  Guild* 
hall  aforesaid,  this  fourth  day  of  February,  1847. 

^'EnwABD  Bullock, 
'*To  Lloyd  Simpson,  Serjeant  at  Mace,  and^   '^Barrister  at  Law  and 
to  Thomas  Burden,  Keeper  of  the  Debtors'  >       Judge    of    the    said 
Prison  aforesaid,  or  his  deputy  there."      j         Court." 
*Pa$hley  now  moved  that  the  prisoner  should  be  discharged,  r^iroo 
The  objections  to  this  return  arise  on  sect.  1  of  stat.  8  &  9  Vict.   ^ 
c.  127,(a)  intituled,  "An  ^t  for  the  ^better  securing  the  pay-  r^tro^ 
ment  of  small  debts."     The  first  objection  is  that  the  order  for  ^ 

(a)  StaL  8  &^  9  Vict.  e.  127,  s.  1,  enacts  s  "  That  if  any  person  is  or  shall  be  indebted  to  anf 
other  in  a  aam  not  exceeding  202.  besides  costs  of  suit,  by  force  of  any  judgment  obtsined,  or 
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tie  d«btor*6  imprisonment  appears  to  have  been  prononneed  in  Ui 
absence ;  and  the  second  that  it  directs  imprisonment  in  tlie  gaol  of  a 
eitj  within  which  it  does  not  appear  that  the  debtor  was  resident  st  thi 
time  of  commitment. 

First.  The  order  is  in  pcenam :  and  it  is  illegal  to  sentence  a  man  to 
punishment  without  a  hearing ;  Regina  ▼.  TempUfnany  1  Salk.  65 ;  Ra 
V.  Qearg^  1  Show.  131;  BatMmb'$  Casej  8  Mod.  265 ;( a)  Regim  t. 
Simp9on^  10  Mod.  248.  The  same  principle  protects  a  man's  frmGhiw; 
Bagg*9  Ca»e^  11  Rep.  98  6,  99  a ;  and  his  goods  against  a  sUtatory 

of  any  order  for  the  payment  thereof  or  of  any  coats  in  any  Court,  which  judgment  or  orda 
■hall  have  been  obtained  from  any  Court  of  competent  joriadiction  in  England,  it  ihall  be  Iiw- 
lal  tor  the  creditor  ao  having  obtained  a  judgment  or  order  to  obtain  «  nummmu  from  any  Con* 
miaaioner  of  the  Court  of  Bankruptcy  for  the  district  in  which  auch  debtor  sAoU  Twdn  ^r  le,  or 
fiom  any  Court  of  Requests  or  Conscience,  or  inferior  Court  of  Record  for  the  reooterjof 
debts,  or  other  court  for  the  recovery  of  small  debts,  within  the  jurisdiction  of  which  sudi 
debtor  AaXi  rcttde  er  Ae,  having  a  Judge  who  ahall  be  either  a  barriater  at  law,  apedal  pleader, 
sr  an  attorney  who  ahall  have  practiaed  aa  an  attorney  for  not  leaa  than  ten  years, "  hA^ 
'*  which  summons  such  Commissioner  of  the  Court  of  Bankruptcy  or  such  Coort  tball  b« 
tttthoriaed  and  required  to  grant,  according  to  the  form  in  achedule  (A)  hereunto  arnieie^i 
ipon  the  application  of  such  creditor  by  any  petition  or  note  in  writing,  according  lo  the  form 
m  achedule  (B)  hereunto  annexed ;  and  the  debtor,  appearing  before  such  Comroiiiioner  or 
Court  at  the  time  to  be  appointed  in  such  summons,  ihall  be  examined  by  the  nid  Commii- 
aioner  or  Court,  and  ahall,  if  the  creditor  think  fit,  be  interrogated  before  auch  Conmiaaoocf 
or  Court  by  the  creditor  summoning  him,  touching  the  manner  and  time  of  hta  oootraciing  hit 
debt,  the  meana  or  prospect  of  payment  he  then  had,  the  property  or  means  of  payment  he  Mill 
hath  or  may  have,  the  disposal  he  may  have  made  of  any  property  since  contracting  such  debt; 
•Dd  such  creditor  shall  also,  if  such  Commissioner  or  Court  shall  think  fit,  be  examined  bjtbt 
laid  Commissioner  or  Court  touching  his  claim  against  the  said  debtor,  and  ahall,  if  the  debtor 
think  fit,  be  interrogated  before  such  Com  miaaioner  or  Court  by  the  said  debtor  touching  the 
■aid  claim  againat  him ;  and  it  shall  be  lawful  for  such  Commissioner  or  Court  to  mike  la 
order  on  the  ssid  debtor  for  the  payment  of  his  debt  by  inatalmenta  or  otherwiae ;  and  in  cm 
pach  debtor  ahall  not  attend  as  required  by  the  said  aommona,  and  ahall  not  allege  a  nfficieiii 
excuse  for  not  attending,  or  ahall  if  attending  refuse  to  disclose  his  property,  or  his  trauMctioai 
respecting  the  same,  or  respecting  the  contrscting  of  the  debt,  or  shall  not  make  anawer  tbeieof 
to  the  aatiafaotion  of  the  Commiasioner  or  Court,  or  ahall  appear  to  auch  Coromiaaioner  or  Coort  id 
have  been  guilty  of  fraud  in  contracting  the  debt,  orof  having  wilfully  contracted  it  without  reaaona* 
ble  prospect  of  being  able  to  pay  it,  orof  having  concealed  or  made  away  with  his  property  in  order 
lo  defeat  his  creditora,  or  (^  ht  oj/ptart  to  have  the  wumfu  of  paying  the  mame  kg  inMtimeiiti^ 
fCisnoaae,  and  thall  not  pay  the  same  at  auch  timea  aa  the  Commiasioner  or  Court  shall  order, 
or  aa  the  Court  shall  have  ordered  in  which  the  original  judgment  shall  have  been  obtained  or 
order  made,  then  in  any  of  the  aaid  caeca  it  shall  be  lawful  for  auch  Commiaaioneror  the  Jodfi 
of  such  Court  to  order  such  debtor  to  be  committed,  for  any  time  not  exceeding  forty  days,  to 
the  common  gaol  wherein  the  debtors  under  judgment  and  in  execution  of  the  aoperior  ooorti 
of  justice  may  be  confined  within  the  county,  city,  borough,  or  place  tn  «n4tiel  md  dekertkeS 
he  i«eufenf,  or  to  any  other  gaol  or  debtors*  prison  within  the  same  county,  city,  borough,  or 
JihMe  which  shall  by  any  declaration  of  one  of  Her  Majesty's  Principal  Secretaries  of  State  bt 
allowed  aa  a  place  of  impriaonment  under  thia  act,  ao  long  aa  auch  declaration  ahall  remaio  la 
force  and  unrevoked.*' 

By  aect.  3  it  ia  **  declared  and  enacted,  that  no  hnpriaonroent  under  thb  not  ahall  in  any  «i* 
operate  aa  aatiafaction  or  extinguishment  of  any  debt  or  demand ;  but  any  peraon  impriaoord 
vnder  this  act,  who  ahall  have  paid  or  satisfied  the  debt  or  demand,  or  the  instalments  thereof 
payable,  and  costs  remaining  doe  at  the  time  of  the  order  of  impriaonment  being  made,  and  aB 
■ttbaequent  coats,  shall,  open  entry  of  such  payment  indorsed  on  the  order  of  imprisoniaant, 
aigned  by  the  plaintifl'or  hia  attorney,  be  diacharged  out  of  cnalody  by  leave  of  a  Cofflmiavoo* 
or  Judge  of  the  Court  in  which  the  order  of  impriaonment  waa  made." 

For  the  material  part  of  aect.  22,  aee  pp.  741,  743,  post. 

Ca)  Reported  aa  Anomjfwmme  in  Leach'a  (5th)  ed.  1793. 


I 
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tUstress;  Meif  Y.Benny  6  T.  R«  198;  Jtex  Y.Sughei^  8  A.  A;  E.  425; 
Painter  ▼.  Liverpool  Q-ae  *  Company j  8  A.  &  E.  488.  [Pattb-  r^irge 
605,  J.  Ib  this  proceedmg  by  way  of  puniahment  ?  By  Sect  8  ^ 
it  is  provided  that  upon  payment  of  his  debt  the  debtor  shall  by  leate  of 
the  Judge  be  discharged  out  of  custody.  Imprisonmeut  in  ezecntioii  of 
judgments  for  small  debts  had  been  recently  done  away  with.  Probably 
the  change  was  thought  inexpedient  in  some  measure ;  and  this  act  wa0 
intended  as  a  partial  restoration  of  the  old  law.]  Under  a  conviction,  a 
party  is  commonly  discharged  on  payment  of  the  fine  adjudged ;  yet  the 
judgment  is  in  poenam :  and  the  8d  section  of  this  act  expressly  provides 
that  ^^  no  imprisonment  under  this  act  shall  in  any  wise  operate  as  satis- 
faction or  extinguishment  of  any  debt  or  demand."  [pATXBSOXy  J. 
That  may  be  because  the  imprisonment  is  for  a  limited  time  only.  I 
had  recently  to  consider  the  Ist  section  in  a  case  argued  before  me  ai 
chambers  by  Mr.  Maynard.  One  of  the  Queen's  servants  had  been 
summoned  before  the  Bankruptcy  Court.  He  did  not  appear  to  the 
summons ;  and  that  Court  pronounced  him  to  be  in  contempt,  and  com- 
mitted him.  He  was  brought  before  me  by  habeas  corpus;  I  thought 
the  process  pfescribed  by  the  act  was  by  way  of  execution  and  not  of 
pnnishment,  and  discharged  him.]  The  commitment  is  discretionary, 
and  is  a  judicial  act ;  no  one  should  suffer  prejudice  from  such  an  act 
before  he  has  been  heard.  [Coleridge,  J.  Must  not  it  be  taken  that 
the  debtor  had  the  means  of  paying  by  instalments  at  the  time  of  making 
the  order  that  he  should  so  pay  ?]  If  he  had  then  had  present  means 
of  paying  the  whole  debt  at  once,  the  order  would  have  been  that  he 
ahould  pay  the  *whole  at  once ;  but  the  order  being  in  terms  r^i^qg 
for  payments  in  future,  it  could  not  be  certain  that  he  would 
have  the  means  at  the  required  periods ;  and  he  has  had  no  opportunity 
of  showing  that  his  default  has  been  the  unavoidable  effect  of  sickness, 
misfortune,  or  any  other  circumstance  which  might  induce  the  Court  to 
think  him  undeserving  of  commitment. 

Secondly.  The  statute  authorises  the  commitment  to  the  gaol  ^^  of 
the  city,  borough,  or  place  in  which  such  debtor  shall  be  resident.''  By 
the  previous  part  of  the  1st  section  the  summons  may  be  obtained  from 
Bny  Court,  within  the  jurisdiction  of  which  the  debtor  shall  ^^  reside  or 
he ;"  but  the  alternative  **  be"  is  dropped  in  the  provision  relative  to  the 
place  of  imprisonment.  Even  if  the  description  "  of  Fleet  Lane"  imports, 
according  to  Jtegina  v.  Toke^  8  A.  &  E.  227,  that  he  was  there  resident 
at  the  time  of  summons,  still  the  continued  residence  there  at  the  time 
of  commitment  should  have  been  averred,  by  analogy  to  the  principle 
acted  upon  in  Regina  v.  Tardofty  5  Q.  B.  933, 940 ;  where&s  it  is  merely 
averred  that  he  ^^hath  been  resident"  in  the  district,  a  phrase  which 
rather  imports  cessation  of  residence.  The  legislature  probably  intended, 
for  the  debtor's  benefit,  that  he  should  be  imprisoned  in  the  district  where 
Ke  would  be  most  likely  to  have  friends. 
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PeUfiiorffy  oontriL  The  warrant  is  not  in  p<Bnam ;  and  no  Bommons 
was  necessary  before  commitment.  In  Ex  parte  Foulke$j  15  M.  fc  W. 
612,  where  a  debtor  was  committed  for  not  appearing  to  a  summons 
*72171  ^^^®'  ^^  section  in  ^question,  Aldebsok,  B.,  obserred  in  his 
-'  judgment  that  "the  intention  of  the  legidatnre  was  to  giro  % 
limited  ca.  sa.,  in  aU  cases  where  the  amount  of  the  judgment  debt  did 
not  exceed  20/."  [CoLBRmaB,  J.  The  imprisonment  may  be  for  any 
term  not  exceeding  forty  days ;  within  that  limit  the  Judge  has  a  discre- 
tion :  how  is  he  to  exercise  it  without  knowing  all  the  circumstances  of 
the  case  ?  The  debtor  may  have  a  clear  excuse ;  he  may  haye  obtained 
time  from  his  creditor.]  In  most  cases  the  summons  would  operate 
merely  as  a  notice  to  the  debtor  to  abscond :  and  in  the  case  supposed, 
and  probably  in  every  case,  the  creditor  would  be  able  to  give  all  neces- 
sary information.  [Erlb,  J.  May  not  the  process  be  a  sort  of  suspended 
execution  ?  The  Judge  ascertains,  as  weD  as  he  can,  all  the  dream- 
stances,  both  actual  and  probable,  in  the  first  instance  when  he  gives  tke 
order  to  pay  by  instalments ;  and  then,  when  default  is  made  in  paying 
such  instalments,  he  acts  on  his  previous  knowledge,  and  issues  his 
warrant  of  commitment  accordingly.  Colbridqb,  J.  The  default  may 
be  as  to  the  last  of  twenty  monthly  instalments,  when  the  circumstances 
of  the  case  have  become  entirely  changed.] 

Secondly.  •  The  word  "  of,"  as  applied  to  a  place,  has  been  held  to 
show  residence  there;  Tardley  ▼.  Jont%^  4  Dowl.  P.  C.  45:  and  the 
continued  residence  at  the  time  of  commitment  is  averred  sufficienUy. 

PaMey  replied. 

Lord  Dbnman,  C.  J.    With  very  great  doubt  and  embarrassment  I 

have  come  to  the  conclusion  that  jurisdiction  sufficiently  appears  upon 

^7381  ^^  warrant.     I  *think  the  residence  intended  at  the  time  of 

^  commitment  is  the  same  residence  which  gave  the  Court  original 

jurisdiction,  and  that  there  is  a  sufficient  averment  of  such  residence. 

On  the  other  point  I  must  express  my  regret  that  provisions  affecting 
the  liberty  of  the  subject  should  be  so  framed  as  to  make  it  very  difBcnlt 
to  ascertain  their  meaning.  I  am  of  opinion,  however,  that  the  award 
of  commitment  is  not  a  judicial  proceeding  at  all;  if  it  were  so,  I  should 
be  bound  to  hold  that  the  party  to  be  affected  by  it  should  be  first  sum- 
moned and  heard.  I  think  the  power  to  inquire  and  determine  is  to  be 
completely  exercised  in  the  first  instance  when  the  order  is  made  for 
payment  by  instalments.  I  agree  with  my  brother  Albbrson  that  the 
commitment  is  a  limited  ca.  sa.,  the  term  of  imprisonment  being  subject 
to  reduction  if  the  Judge,  on  subsequent  information,  should  think  fit 
to  interpose.  I  am  quite  aware  of  the  importance  of  so  construing  a 
statute  as  not  to  infringe  on  liberty.  But  in  cases  of  this  kind  I  appre- 
hend even  a  greater  evil  on  the  other  side  in  the  enormous  mnltiplicatioB 
of  petty  process,  rendering  the  aid  of  an  attorney  necessary  at  ereiy 
turn  of  every  Mifling  cause,  and  letting  in  the  danger  of  endless  vexsr 
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tion  and  expense.  I  think  the  intention  was  that  the  Judge,  who  makes 
the  order  for  payment  by  instalments,  should  then  determine  judicial^ 
whether,  in  case  of  default,  a  limited  ca.  sa.,  under  which  the  debtor 
msj  be  imprisoned  for  forty  days,  should  issue.  All  judicial  proceeding, 
in  my  opinion,  ends  there :  the  execution  becomes  in  force  as  soon  as 
default  is  made ;  and  any  reduction  in  the  term  of  imprisonment  is  a 
mere  matter  of  indulgence. 

*Patteson,  J.     I  am  sorry  that  I  cannot  agree  with  my  Lord  p^>^QQ 
on  either  point.     The  act  is,  undoubtedly,  very  difficult  to  ■- 
construe :  but  I  think  the  debtor  should  be  summoned  and  heard  before 
he  is  committed ;  and  that  the  residence  averred  in  the  warrant  is 
insufficient. 

I  do  not  qmte  like  the  pnrase  "  limited  ca.  sa.  ;'*  though  in  the  case 
before  me  at  chambers  I  expressed  an  opinion  that  the  process  in  ques- 
tion was  in  the  nature  of  a  ca.  sa.,  and  was  not  process  for  contempt. 
The  Ist  section  provides  that  a  person  against  whom  judgment  for  a  debt 
not  exceeding  20^  has  been  obtained  may.be  summoned  before  certain 
courts  for  the  district  in  which  he  shall  reside  or  be.    If  he  does  not 
attend  as  required  by  the  summons,  he  may  be  committed  for  forty  days. 
If  he  does  attend,  then  an  examination  is  had  before  the  judge,  and  the 
judge  may  make  *^  an  order  on  the  said  debt  or  for  the  payment  of  his  debt 
by  instalments  or  otherwise."     One  would  have  thought  that  the  words, 
"if  he  appears  to  have  the  means  of  paying  by  instalments  or  other' 
wise,"  would  be  introduced  here ;  but  they  are  not ;  they  come  after- 
wards.  The  section  then  goes  on  to  say :  if  the  debtor  shall  appear  *'  to 
have  been  guilty  of  fraud  in  contracting  the  debt,  or  of  having  wilfully 
contracted  it  without  reasonable  prospect  of  being  able  to  pay  it,  or  of 
having  concealed  or  made  away  with  his  property  in  order  to  defeat  his 
ereditors,  or  if  he  appears  to  have  the  means  of  paying  the  same  by 
instalments  or  otherwise,  and  shall  not  pay  the  same  at  such  times  aa  the 
commissioner  or  Court  shall  order,"  then  it  shall  be  lawful  for  the  Court 
to  order  him  to  be  committed  for  any  time  not  exceeding  forty  days. 
The  words  as  to  the  means  of  paying  are  introduced  here  for  the  first 
time;  so  that  the  times  of  the  order  for  ^payment  and  of  the  r^wAf^ 
breach  are  improperly  jumbled  together ;  for,  if  the  order  is  to  '- 
pay  by  instalments,  and  not  the  whole  at  once,  the  breach  must  occur 
at  a  distinct  and  subsequent  period.     At  the  time  of  attendance  on  this 
summons,  the  actual  means  of  paying  an  instalment,  of  course,  cannot 
appear :  and  a  long  interval  may  elapse  between  the  order  and  default; 
so  that  even  the  probable  means  of  paying  may  be  matter  of  great 
uncertainty.     During  this  interval  circumstances  may  occur  which 
would  mach  influence  the  discretion  of  the  judge  in  exercising  his  power 
of  commitment.     The  act  does  not  provide  in  what  manner  the  judge  is 
to  inform  himself  of  such  circumstances.    But  it  is  clear  that  his  dis- 
cretion ought  to  be  guided  by  the  circumstances  brought  to  his  notice  at 
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the  time  he  is  called  upon  to  ezeroiee  the  power.  It  most  be  takoi  ui 
moh  a  case  that  the  debtor  is  free  from  all  impntation  of  fraud;  for,  if 
lie  18  not,  the  jadge  would  scarcely  order  him  to  paj  by  instalments;  he 
might  either  order  him  to  pay  the  whole  at  once,  or  commit  him  for  the 
fraud  forthwith.  It  is  said  the  judge  may  get  his  informatioa  from  thd 
creditor.  But  the  creditor  will  often  know  nothing,  except  that  the 
debt  is  not  paid ;  and  the  debtor  ought  to  hare  an  opportunity  of  show* 
ing,  if  he  can^  that  the  debt  is  paid,  or,  that  circumstances  extenuate 
the  non-payment.  In  such  a  case  I  do  not  think  justice  can  be  ixmB 
nnless  the  debtor  is  heard  and  all  the  circumstances  made  known.  la 
this  part  of  the  act  there  seems  to  be  an  imperfection  which  I  think  wi 
are  bound  to  prevent  from  operating  injuriously. 

With  respect  to  the  averment  of  residence,  I  do  not  think  it  suffieient; 
bat,  if  that  were  the  only  point,  I  should  have  hesitated  to  difftf 
^7 AM  ^^^^  ^^®  '^  ^^  ^^  *Court.  The  section  says  that  a  summons 
-I  may  be  obtained  from  the  Court  ^^  within  the  jurisdiction  of  which 
such  debtor  shall  reside  or  be,;  and,  afterwards,  that  he  may  be  commit* 
ted  to  the  gaol  wherein  the  debtors  under  judgment  and  execution  maj 
be  confined  within  the  city  or  place  "  in  which  such  debtor  shall  be  resi* 
dent."  In  the  latter  passage  nothing  is  said  about  the  jurisdiction  of 
the  Court  from  which  the  summons  issued. '  There  may  be  this  reason 
for  the  change  of  language,  that  between  summons  and  commitment 
there  may  be  a  long  interval,  during  which  the  debtor  may  have  changed 
his  residence.  And  the  22d  section  shows  that  the  commitment  may  bs 
to  a  place  out  of  the  judge's  jurisdiction ;  for  it  provides  that,  where  a 
Court  shall  have  made  an  order  for  a  debtor's  commitment,  and  he  shall 
be  out  of  the  jurisdiction  of  such  Court,  the  officer  charged  with  the 
warrant  may  get  it  backed  by  a  magistrate  of  the  county  in  which  the 
debtor  then  is,  and  take  the  debtor  in  the  foreign  county.  The  draw« 
of  the  1st  section  appears  to  have  forgotten  that  it  applies  to  two  claas^ 
of  commitment ;  the  one  for  non-attendance  on  the  summons  mentioned, 
in  which  case  the  debtor  would  probably  be  resident  in  the  same  place  as 
when  the  summons  issued,  the  other  for  subsequent  defaults,  in  which 
case  there  is  more  likely  to  be  a  change  of  residence :  for  the  same 
direction  is  given  as  to  both  classes :  namely,  that  the  debtor  is  to  be 
confined  within  the  county  or  district  in  which  he  "  shall  be  resident" 
I  think  that  means  the  residence  at  the  time  of  commitment,  and  that 
this  warrant  does  not  show  the  debtor  to  have  been  liken  resident  in  thai 
district  to  the  gaol  of  which  he  was  committed. 
*7421  ^  think  this  warrant  bad  on  both  grounds :  but  I  ^ve  *mj 
"*  opinion  with  great  diffidence,  especially  on  the  last  ground ;  for 
on  that  I  have  the  misfortune  to  differ  from  all  the  rest  of  the  Court 

CoLBRiDGB,  J.  As  there  is  a  difference  of  opinion  in  the  Court  npon 
both  points,  it  would  be  presumption  in  me  to  say  that  I  entertain  a 
decided  opinion  on  either ;  but,  silter  giving  them  my  best  consideration 
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I  think  that  the'  wtrrant  is  Bufficient  as  to  the  residence,  and  that  it  is 
issofficient  for  not  averring  a  sammons  before  commitment. 

As  to  the  first  point,  we  must  remember  that  we  are  dealing  with 
Courts  of  limited  local  jurisdiotion,  the  proceedings  in  which  most  in 
some  cases  extend  over  a  considerable  period,  so  that  the  framers  of  the 
act  might  well  have  anticipated  that  questions  of  jurisdiction  would  be 
likely  to  arise  upon  change  of  the  debtor's  residence.    The  1st  section 
requires,  in  order  to  found  proceedings  against  a  judgment  debtor,  that 
a  summons  to  him  must  issue  from  the  Court  within  the  jurisdiction  of 
which  he  shall  ^^  reside  or  be ;"  and  I  think  that  the  commitment  also 
must  be  to  the  gaol  of  the  district  in  which  he  resided  when  the  sum- 
mons was  issued.    In  the  first  instance,  the  summons  maj  proceed 
from  the  Court  of  the  district  in  which  the  debtor  ^^  e^U  reside  or  be." 
Here  the  language  is  different  from  that  which  is  used  with  respect  to 
the  place  of  commitment;  you  may  get  a  summons  against  a  debtor 
from  the  Court  of  any  district  in  which  he  is  found ;  but  the  commit- 
ment must  be  to  the  gaol  of  the  place  in  which  he  ^*  shall  be  resident." 
The  section  does  not,  certainly,  say  ^^ resident  as  aforesaid;"   if  it 
did,  there  could  be  no  doubt  that  the  residence  intended  would  be 
*the  residence  at  the  time  of  summons :  still  I  think  it  should  be  't-^^aq 
construed  as  if  it  said  so,  not  only  for  the  sake  of  convenience,  '- 
but  because  express  authority  would  be  requisite  to  enable  these  local 
Courts  to  commit  to  a  gaol  out  of  their  jurisdiction.     The  22d  section 
throws  light  on  this :  for  it  provides  for  the  case  of  a  debtor  being  out 
of  the  jurisdiction  of  the  Court  in  which  a  judgment  or  warrant  shall 
have  been  obtained  against  him.    Now  what  is  that  provision  7    It  is 
that  the  officer  of  the  Court  may  get  the  warrant  indorsed  by  a  magis- 
trate of  the  foreign  district  and  take  the  debtor  there.    If  the  judge  of 
the  Court  from  which  the  warrant  issued  had  power  given  him  by  the  1st 
section  to  commit  to  the  gaol  of  the  foreign  district,  why  should  he  have 
to  call  in  the  magistrate's  aid  under  the  22d  section  ?    The  gaoler  of  the 
foreign  district,  it  is  to  be  observed,  is  not  required  to  receive  the  debtor 
into  his  custody ;  the  provision  is  simply  that  the  officer  may  get  the 
warrant  indorsed,  and  ^^  all  constables  and  other  peace  officers  shall  be 
aiding  and  assisting  within  their  respective  districts  in  the  execution  of 
the  said  warrants,"  &c.     Therefore,  my  understanding  of  the  matter  is^ 
that  the  officer,  having  got  his  warrant  backed,  is  to  execute  it  by  taking 
the  debtor  back  to  the  gaol  of  the  original  jurisdiction.    If  that  is  the 
right  view,  this  warrant  is  clearly  sufficient  as  to  the  averment  of  the 
debtor's  residence. 

There  is  also  another  mode  of  arriving  at  the  same  conclusion:  namely, 
that  the  words  ^*  hath  been  resident"  import  a  continuing  residence  up 
to  the  time  of  commitment :  and  certainly  the  expression  ^'  hath  been," 
as  used  in  the  warrant,  is  not  necessarily  exclusive  of  ^present  r^t^AA 
time.  Bat  I  do  not  found  my  judgment  on  this  last  ground.  ■- 
VOL.  X. — 55  2  0 
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The  other  point,  u  to  the  neceBsity  of  a  snmmoiifl  before  commitiBWit, 
I  wish  to  decide  on  the  general  principle  that,  before  a  judicial  tct  m 
done,  both  sides  must  be  heard.    Is  then  this  order  of  oonumtmeiit  a 
Judicial  act  ?   It  appears  that  jndgment  for  a  debt  iras  obtained  aguBSt 
Eonning,  and  that  afterwards  at  another  Court  he  was  summoned  to 
answer  such  questions  as  might  be  put  to  him  touching  the  non-payment 
ef  the  debt  and  costs,  amounting  together  to  about  24L,  and  that,  upon 
its  appearing  to  that  Court  that  he  had  the  means  of  paying  by  ioBtal- 
ments,  an  order  was  made  that  he  should  so  paj  after  the  rate  of  21.  a 
month.    Now  it  maj  well  be  in  such  cases  that  the  instalments  are  made 
payable  during  a  period  of  twenty  months ;  and  this  is  likely  enongh  to 
kappen  where  the  debt  amounts  to  202.    At  the  commencement  of  this 
period,  the  Court  finds  that  the  debtor  can  pay  IL  a  month.   I  will  sop- 
pose  default  to  be  made  in  the  twentieth  month.    What  is  to  be  dose 
then  ?    The  act  does  not  then,  as  it  appears  to  me,  direct  that  a  sort  of 
suspended  capias  shall  then  issue,  but  says  plainly  enough  that  it  shall 
be  lawful  for  the  judge  to  order  the  debtor  to  be  committed  for  any  time 
not  exceeding  forty  days.     The  debtor  might  be  able  to  show,  if  he  had 
an  opportunity  of  doing  so,  that  it  was  from  no  fault  of  his  own  that  he 
had  fdled  to  pay  the  last  instalment ;  or  that  his  creditor  bad  forgiTea 
it ;  or  that,  in  truth,  he  had  actually  paid  it.     How  are  such  circom- 
stances  to  be  ascertained  ?    Should  they  not  be  inquired  into,  for  the 
purpose  of  determining  whether  the  debtor  ought  to  be  committed  at  aD, 
^^  - --  and,  if  committed,  for  what  time  ?    *Mr.  Petertdorff  seems  to 
^  admit  that  the  circumstances  should  be  ascertained ;  but  he  says 
the  judge  may  get  his  information  from  the  creditor.     Now  I  cannot 
think  such  information  ought  to  be  obtained  ex  parte.     An  ex  parte 
statement  often  appears  to  be  beyond  all  possible  doubt ;  then  the  other 
side  is  heard,  and  the  truth  is  clear  the  other  way.     Undoubtedly,  fr^ 
quent  inyestigations  of  this  kind  in  trifling  causes  may  produce  inconve- 
nience and  expense.     That  is  an  evil ;  but  I  think,  notwithstanding,  it 
is  our  duty  to  take  care  that  the  principles  we  proceed  on  are  prinaples 
of  justice ;  .and,  if  any  great  inconvenience  should  ensue  from  their  ap- 
plication, we  must  leave  it  to  the  legislature  to  provide  a  fitting  remedy. 
Until  I  find  something  more  than  the  silence  of  the  legislature  on  a  mat- 
ter of  this  kind,  I  can  hardly  suppose  it  was  intended  to  set  aside  these 
principles. 

Erlb,  J.  It  is  with  much  diffidence  that  I  pronounce  judgment  in 
this  case :  but,  after  giving  my  best  attention  to  it,  I  hare  come  to  the 
conclusion  that  this  warrant  is  valid. 

As  to  the  first  objection,  the  warrant  seems  to  run  thus :  ''Yon,  the 
debtor,  were  resident  in  the  city  of  London,  when  you  were  summoned; 
and  I  took  you  to  the  gaol  of  the  city  of  London  where  you  have  been 
resident."  The  residence  stated  appears  to  me  a  continuouB  fact  I 
think  the  warrant  may  be  supported  on  that  ground.    But^  if  it  is  neeea 
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wtj  to  eonstrae  the  statute,  I  thiiUc  the  jadge  maj  commit  the  debtor 
to  the  prison  of  the  district  in  which  he  resided  at  the  commencement 
of  the  proceedings. 

The  second  objection  to  the  warrant  is  one  of  ^substance,  that  p^,-^ 
ihe  debtor  has  been  committed  without  opportunity  of  showing  ^ 
eaase  whj  he  should  not  be  committed.    On  the  best  consideration  I  can 
apply  to  this  question,  I  think  the  judge  had  authority  so  to  commit. 
!nke  judge  has  pOwer  of  commitm^it  in  several  cases;  and  one  of  them 
hy  if  the  debtor  appear  to  have  the  means  of  paying  by  instalments,  and 
do  not  pay  the  same  at  such  times  as  the  Court  shall  order.     The  act, 
in  terms,  therefore,  requires  one  summons  only.     The  warrant  shows 
that  the  debtor  appeared  to  have  the  means  of  paying  by  instalments, 
and  that  he  did  not  pay  them  at  the  time  he  was  ordered  to  pay.     It  is 
said  to  be  harsh  to  send  a  man  to  prison  without  giving  him  an  oppor- 
tnnity  of  showing  cause.    But  the  inconvenience  of  requiring  notice  to 
be  given  to  the  debtor  before  commitment  is  obvious.     Suppose  he  is 
about  to  abscond  with  his  property ;  if  a  summons  is  necessary  before 
Capias,  the  capias  would  be  futile.     I  think  also  the  appearance  of  harsh* 
ness  becomes  much  less,  if  the  history  of  recent  legislation  in  these 
matters  is  referred  to.    It  is  but  a  very  short  time  since  a  man  might 
be  taken  in  execution  for  a  debt  of  any  amount.      Then  an  act  was 
passed,  which  abrogated  this  sort  of  execution  for  debts  not  exceed- 
ing 202.      This  state  of  things  was  supposed  to  be  too  favourable  to 
debtors ;  and  then  came  this  act  which  is  a  partial  restoration  of  the  old 
law  with  certain  modifications.     Under  this  act  as  I  understand  it,  in- 
quiries are  first  made  whether  the  debtor  can  pay  by  instalments ;  if  the 
judge  is  satisfied  that  he  can  so  pay,  an  order  is  made  to  pay  accordingly, 
with  power  to  commit  in  case  of  default.    It  is  as  if,  at  the  time  when 
the  order  to  pay  is  made,  a  capias  were  taken  '''out,  to  be  sus-  r^,jA!r 
pended  till  default,  and  then  to  be  put  in  force.     But  the  pro-  ^ 
cedure  is  not  even  so  harsh  as  that :  for,  on  default,  the  creditor  cannot 
sue  out  the  capias  himself.     He  must  go  to  the  judge,  and  satisfy  him 
that  the  case  is  a  proper  one  for  imprisonment.     The  commitment  cannot 
exceed  forty  days ;  and  the  debtor,  if  he  have  a  grievance,  may  make  it 
known  to  the  judge,  and  obtain  his  discharge  at  any  time.     This  is  the 
conclusion  to  which  I  have  thought  it  my  duty  to  come.    The  subject  is 
one  of  very  great  importance,  as  I  believe  the  County  Courts  act  contains 
a  similar  provision.(a)  Prisoner  remanded.(&) 

^)  See  «tat.  9  lb  10  Vict.  e.  95,  •.  99. 

(6)  The  prisoner  was  brought  up  before  the  Court  of  Common  Pleea  on  the  dtj  foUowing 
this  ergiiment,  nod  wee  discharged  on  the  ground  thet  hearing  waa  netaaiary  before  commit- 
menl:  JSx  parte  Kinntngf  4  Com.  B.  507. 

Reported  by  H.  Daviaon,  Eaq. 
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The  QUEEN  v.  GRIMSHAW.    June  5. 

Qiufre,  whether  a  coroner  in  a  boroof  h  under  stat  5Sl6W.4,c,  76,  ean  ragakrly  be  (bf 

■ect.  62)  appointed  before  the  grant  of  a  Court  of  Qaarter  Seasiona  haa  piMed  Um  giMt 

•eal,  thoagh  within  ten  dajra  after  Her  Majeaty's  pleaaure  to  make  the  grant  hu  been  notified 

to  the  council : 
But,  a  coroner  having  acted  under  auch  appointment,  and  been  recogniaed  in  hia  ofiioe  by  the 

council  for  acTeral  yeara.  Held,  that  the  office  waa  full,  and  that  an  information  intheoatsre 

of  a  quo  warranto  lay  to  coat  a  aubaequently  appointed  coroner. 
A  coroner  cannot  be  elected  at  a  meeting  of  the  council  held  by  adjournment  fiom  a  qoarticly 

meeting,  no  aummonaor  notice  having  been  previoualy  aanred  upon  the  memberaof  (lie  eoni> 

cil,  atating  that  auch  buaineaa  waa  to  be  tranaacted. 
StmUe,  that  a  coroner  in  a  borough  ia  not  within  the  proviaiona  of  atat.  33  G.  3,  c  58, 1. 1. 

Information  in  the  natnre  of  a  quo  warranto  for  execating  the  office 

of  coroner  for  the  borough  of  Wigan.    Several  issues  of  fact  were  rused 

♦7AR1  on  traversing  the  return  :(a)   and  the  cause  was  tri'^d  at  ^e 

^  Liverpool  Spring  assizes,  1846,  when  a  special  verdict  was  found; 

the  material  parts  of  which  are  as  follows. 

Wigan  is  a  borough  named  in  sect.  1  of  schedule  (A)  of  stat  5  &  6  W. 
4,  c.  76.  Before  that  act,  the  mayor  for  the  time  being  exercised  the 
office  of  coroner  for  the  borough,  under  the  original  charter  of  inooipon- 
tion.  The  town  council  having  petitioned  for  a  separate  court  of  quvter 
sessions,  a  warrant  was  issued  for  that  purpose  under  the  sign  manoal, 
dated  23d  February,  1846.  The  verdict  then  stated  notice  by  letter, 
transmitted,  April  80th,  1836,  from  the  Home  Office  to  the  town  clerk 
of  Her  Majesty's  grant  ^^  that  a  separate  court  of  quarter  sessions  ahall 
be  henceforward  holden"  in  and  for  the  borough ;  which  letter  was  bj 
him  laid  before  the  council,  and  entered  on  their  minutes ;  also  a  meet- 
ing of  the  council,  7th  May,  1836,  at  which  an  election  for  the  office  of 
coroner  took  place,  and  Mr.  Rogerson  was  declared  to  be  elected;  snd 
that  he  took  the  oath  of  office,  &c. 

On  10th  June,  1836,  the  grant  of  quarter  sessions  passed  the  great 
seal,  and  the  seals  of  the  Duchy  and  County  Palatine  of  Lancaster:  and 
such  grant  was  duly  signified  to  the  council,  and  accepted  by  them  on 
2d  July  following.  On  14th  June,  1836,  Mr.  Rogerson  held  an  inqnest 
as  coroner  within  the  borough.  And  he  continued  actually  to  exercise 
the  office  of  coroner,  without  dispute,  and  held  inquests  in  the  borongb, 
and  was  repeatedly  recognised  and  treated  as  coroner  by  the  council,  up 
to  November,  1842 :  but  there  was  no  appointment  of  him  under  the 
seal  of  the  borough,  nor  otherwise  than  by  the  entry  of  the  above  pro* 
ceedings  on  the  minutes  of  the  Council. 

♦71Q1       *^  quarterly  meeting  of  the  council  of  Wigan  was  duly  hdd 

•'on  9tb  November,  1842,  for  the  transaction  of  the  general  buai* 

ness  of  the  said  borough ;  at  which  meeting  the  mayor  for  the  ensuing 

year  was  elected,  and  other  general  business  transacted,  as  set  out  in  the 

(a)  The  sabeUnee  of  theie  will  tppev  snfficwntly  by  tbe  ooncIoMon  of  the  ▼erdict,  p.  7W 
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verdict.  The  meeting  was  adjourned,  in  porsnance  of  a  resolution  then 
passed  to  that  effect,  to  the  16th  November  following.  On  that  day  a 
meeting  was  accordingly  holden  by  adjournment,  at  which,  among  other 
matters,  it  was  resolved  that  Rogerson  should  be  removed  from  the  office 
of  coroner  for  the  borough,  and  Grimshaw  should  be  appointed  in  his 
room ;  and  that  the  town  clerk  should  be  directed  to  prepare  a  formal 
appointment  of  Grimshaw  as  coroner.  A  minute  of  these  proceedings 
was  duly  entered  in  the  books  of  the  council.  But  it  was  not  found  by 
the  verdict  that  no  other  business  than  that  entered  on  the  minutes  was 
then  transacted.  The  meeting  was  further  adjourned  to  80th  November ; 
when  a  formal  appointment  of  Grimshaw  as  coroner  was  sealed  with 
the  corporation  seal. 

No  summons  was  issued  to  the  members  of  the  Council  for  the  meeting 
holden  on  16th  November,  nor  notice  of  it  given,  except  the  said  resolu- 
tion at  the  preceding  meeting  from  which  the  same  was  adjourned,  and 
a  notice  or  summons,  signed  by  the  town  clerk,  and  delivered  to  each 
member  of  the  Council  three  days  before  the  meeting,  in  the  following 
form. 

«  Town  Clerk's  Office,  Wigan 1842. 

'^Sir.     I  beg  leave  to  inform  you  that  a  meeting  of  the  council  of  the 

borough  of  Wigan  will  take  place  at  the  New  Town  Hall  on the 

16th  November,  precisely  at  in  the   afternoon,  and  that  your 

'^'attendance  is  particularly  requested.     I  am.  Sir,  your  obedient  ^^^f,^ 
servant.  Town  Clerk."       L  '^^ 

There  was,  therefore,  in  the  notice  no  specification  of  the  business 
proposed  to  be  transacted  at  the  meeting.  No  notice  was  given  to 
Rogerson  of  the  adjourned  meeting,  nor  of  the  intended  proceedings  for 
his  removal :  nor  was  he  present  at  either  of  the  meetings.  After  16th 
November,  1842,  Rogerson  continued  to  act  as  coroner,  as  previously: 
and  after  80th  November  he  also  acted  as  coroner,  and  held  inquests 
and  received  fees  in  the  borough. 

**  But  whether  or  not,  upon  the  whole  matter  aforesaid,  the  said  office 
of  coroner  of  the  said  borough  of  Wigan  was  or  was  not  vacant  in  man- 
ner and  form  as  the  said  J.  Grimshaw  hath  in  his  said  plea  alleged :  and 
whether  the  said  meeting  of  the  said  council  of  the  said  borough  in  tho 
said  plea  first  above  mentioned"  (9th  November)  "  was  or  was  not  duly 
convened,  assembled  or  held,  in  manner  and  form,"  &c. :  "  and  whether 
the  said  meeting  of  the  said  council  of  the  said  borough  mentioned  in 
the  said  plea  as  being  holden  by  adjournment  was  or  was  not  duly  holden 
or  assembled  in  manner  and  form,"  &c. :  ^'  and  whether  the  said  council 
of  the  said  borough  did  or  did  not  duly  elect  or  appoint  the  said  J.  G. 
to  the  said  office  of  coroner,  or  to  be  coroner  of  the  said  borough,  in 
manner  and  form,"  &c.,  ^*  the  jurors  aforesaid  are  altogether  igno- 
^nt,*'  ftc* 

Jfarfm,  for  the  Crown.    The  first  and  most  important  question  is, 

2o2 
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whether  the  office  of  coroner  was  vacant  when  Orimahaw  was  appointed 
to  it.  It  is  a  freehold  office ;  the  tenure  being  quamdiiL  se  bene  goaseriti 
♦by  Stat.  5  4  6  W.  4,  c.  76,  s.  62.    And  there  is  no  rde  by 
-'  virtue  of  which  such  an  appointment  must  be  made  under  seal 
A  mere  appointment  need  not  be  by  deed;  Saunders  v.  Owen^  2  Salk. 
467,  Com.  Dig.  Justices  of  Peace  (D  5) :  and,  though  a  corporation  can 
only  act  by  deed,  this  is  an  appointment  of  the  council,  and  no  corporate 
act.     The  entry  on  the  minutes  is  in  fact  the  appointment,  as  in  tlie 
case  of  the  treasurer  and  other  officers,  appointed  under  sect.  58.    Any 
other  construction  would  tend  to  defeat  the  object  of  stat.  82  G.  3,  c  58. 
It  is,  however,  objected  that  this  appointment,  assuming  it  to  be  made 
by  entry,  was  not  made  ^'  within  ten  days  next  after  the  grant  of  the 
said  Court  was  signified  to  the  council"  according  to  the  provi^on  of 
sect.  62  of  Stat.  5  &  6  W.  4,  c.  76,  but  before  the  grant  had  even  passed 
the  Great  Seal.     But,  supposing  it  tct  be  no  regular  appointment  in  tUs 
respect,  it  ivas  recognised  from  day  to  day  afterwards,  Rogerson  holding 
inquests  and  receiving  the  fees :  the  office  was  full  de  facto ;  Regina  t. 
The  CoundUors  ofD&rhyy  7  A.  &  E.  419 ;  Rex  v.  The  Mayor,  ^e.  of  Fia- 
chester,  7  A.  &  E.  215 ;  5  Bac.  Ab.  261  (7th  ed.),  tit.  Mandamus  (C),  1. 
The  filling  of  an  office  is  something  analogous  to  the  possession  of  land; 
regular  proceedings  must  be  taken  to  oust  the  intruder,  if  he  be  sncL 
And  the  coroner  is  an  officer  within  stat.  6  &  7  Yict.  c.  89,  s.  1,  whose 
^^  election"  cannot  be  called  in  question  after  twelve  months.    He  is  also 
protected  by  stat.  82  G.  8,  c.  58 ;  which  indeed  applies  in  words  only  to 
proceedings  by  quo  warranto,  but  where  it  was  clearly  the  intention  of 
the  legislature  that  enjoyment  of  a  corporate  office  for  the  statntory 
^75^1  ^'^  should  secure  *the  possession  of  it ;  as  Lord  TsNTSBDSff 
"•^  observes  in  Rex  v.  Brooks,  8  B.  *  C.  821,  823.    [Colkwdox,  J. 
But  it  will  be  contended  that,  although  Rogerson  was  de  facto  appointed, 
yet,  inasmuch  as  he  was  not  duly  appointed  under  the  Municipal  Corpo- 
ration Act,  he  held  at  pleasure  only,  and  therefore  the  statutes  last 
cited  do  not  apply.]    That  depends  on  the  intention  of  the  oouncfl  in 
making  the  appointment.    It  might  be  an  appointment  for  life,  though 
irregularly  made. 

Next :  the  adjourned  meeting  was  not  duly  convened  for  this  purpose 
under  sect.  69.  It  is  true  that  no  notice  need  be  given  of  the  spe<nalbntt- 
ness  to  be  transacted  at  the  quarterly  meetings;  and  true,  also,  that  the 
quarterly  meeting  of  November  9th  was  regularly  adjourned.  But  it  ia 
clear  that,  in  some  way  or  other,  notice  must  be  given  of  special  boflH 
ness  to  be  done  at  adjourned  meetings:  otherwise  the  provision  respect* 
ing  notice  might  be  altogether  evaded,  by  transacting  aU  buainesa  al 
those  meetings.  If  the  adjourned  meeting  is,  substantially,  a  new  oo*» 
notice  ought  to  be  given. 

Watson^  contri.    First :  The  office  was  not  full ;  for  Bogermm  wtf  a 
mere  usurper,  there  being  no  existing  court  of  Quarter  Sesoioiii  at  A« 
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time  o£  bis  supposed  appointment  Moreover  stat  9  Ann.  c.  20^  ex- 
tends to  offices  in  a  town  corporate  only,  and  the  office  of  coroner  does 
not  possess  that  character :  Rex  v.  Williamij  1  Burr.  402,  Secondly : 
Grimshaw  was  duly  appointed ;  for  there  was  no  necessity  for  giving 
notice  of  the  bosiness  to  be  transacted  at  a  quarterly  meeting ;  and  the 
power  of  adjournment  is  necessarily  incident  to  a  meeting  regularly  held* 
The  question  of  notice  is  adverted  to  in  *Ilex  v.  jRieJiardionj  r^i-^A 
1  Burr.-  617,  540.  [Colebidge,  J.  If  you  are  right  on  this  ^ 
point,  a  removal  may  be  made  in  this  manner  as  well  as  an  appointment. 
The  town  clerk,  for  instance,  who  by  stat  5  &  6  W.  4,  c.  76,  s.  58, 
holds  during  pleasure,  might  have  been  removed  at  an  adjournment  of 
the  meeting  of  9th  November  without  any  notice.]  The  removal  of  an 
officer  might  not  fall  within  the  description  of  the  '^general  business"  to 
be  transacted,  under  sect.  69,  at  the  quarterly  meeting ;  the  appoint** 
ment  of  a  coroner  clearly  does. 

Martifij  in  reply.  If  the  meeting  of  16th  November  was  a  mere 
adjourned  meeting,  the  three  days'  notice  was  unnecessary ;  but  by  giving 
the  three  days'  notice  this  was  made  an  original  meeting,  though  nothing 
done  at  it  could  be  valid,  in  consequence  of  the  notice  not  specifying 
the  business  to  be  transacted.  As  to  the  first  point :  where  a  party  con- 
tinues to  exercise  the  office,  and  all  his  acts  are  legally  good,  there  is 
no  vacancy,  even  though  he  might  be  removable  by  quo  warranto; 
Begtna  v.  Phippen,  7  A.  &  EI.  966. 

Lord  Dbnman,  C.  J.  I  am  of  opinion  that  a  coroner  could  not  be 
legally  elected  at  a  meeting  holden  by  adjournment  without  the  notice 
and  summons  required  by  stat.  5  &  6  W.  4.  o.  76,  s.  69.  But  the  more 
important  question  is,  whether  the  appointment  of  Grimshaw  was  invalid 
by  reason  of  the  office  being  full.  And  of  that  I  think  there  is  no 
doubt.  It  is  not  contended  that  the  appointment  of  Rogerson  was  invalid 
because  not  under  seal.  And,  substantially,  all  the  ^requisites  r^t.,^ 
of  the  statute  were  fulfilled.  The  appointment  was  made  as  soon  ^ 
aa  the  town  council  received  information  of  the  grant  of  a  court  of 
Quarter  Sessions.  For  several  years  afterwards,  the  coroner  performed 
iJl  the  duties.  It  would  be  highly  dangerous  to  hold  such  an  appoint- 
ment void  because,  perhaps,  the  authority  to  make  it  was  not  formally 
complete  when  it  was  made.  And,  even  independently  of  this,  I  think 
that,  the  corporation  having  acted  towards  this  gentleman  in  the  manner 
they  have  done,  there  was  a  perfect  ratification. 

Fatteson,  J.  Wigan  was  a  borough  before  the  passing  of  the 
Municipal  Reform  Act :  and  the  mayor  was  coroner  by  charter.  The 
effect  of  the  passing  of  stot  5  &;  6  W.  4,  c.  76,  was  to  abolish  that  part 
of  the  charter :  ^'  so  much"  of  all  charters,  &;c.,  as  is  ^'  inconsistent  with 
or  contrary  to  the  provisions  of  this  act"  being  by  sect.  1  expressly 
annulled,  fhe  mayor's  power  was  therefore  gone :  and  there  was  no 
coroner,  until^  the  grant  of  a  court  of  Quarter  Sessions.    Now,  it  is 
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perhaps  doubtfiil  what  was  meant  by  the  words,  in  sect.  62,  tliat  the 
appointment  of  coroner  is  to  be  made  '^  within  ten  days  next  after  the 
grant"  of  a  court  of  Quarter  Sessions  ^*  shall  have  been  signified  to  the 
council.*'  The  council,  however,  understood  the  notification  of  an  in- 
tended grant  to  satisfy  those  words,  and  appointed  accordingly.  Bogerson 
was  therefore  exercising  the  office  when  the  grant  was  actually  made, 
and  within  ten  days  after  the  corporation's  acceptance  of  it.  It  cannot 
after  this  be  said  that  he  was  a  mere  stranger  and  intruder.  The  general 
rule  I  take  to  be,  that,  if  a  person  is  in  the  actual  exercise  of  an  office, 
^tjf-f-^  although  under  an  irregular  appointment,  that  office  is  *full ;  it 
-'  cannot  be  said  to  be  vacant :  and  in  this  point  of  view  it  makes 
no  difference  whether  such  person  has  held  it  for  six  years  or  not 
Lastly:  I  think  that  the  election  of  Grimshaw  was  also  invalid  (eren  if 
the  office  had  been  vacant)  by  reason  that  no  notice  was  given  of  the 
business  to  be  transacted.  If  it  were  not  held  that  such  notice  was 
necessary,  all  acts  might  be  done  at  adjourned  meetings,  and  the  pro- 
visions of  sect.  69  altogether  evaded. 

GoLERiDOB,  J.  I  agree  in  thinking  that  the  office  was  full.  Hie  test 
is,  whether  a  writ  of  mandamus  would  have  gone  to  appoint  Grimshaw? 
It  would,  if  Rogerson  was  a  mere  intruder,  and  his  acts  only  colourable. 
But  that  cannot  be  said.  Appointment  under  seal  is  not  shown  to  be 
necessary.  If  not,  ratification  may  amount  to  appointment.  To  hold 
that  a  party  placed  in  office  by  an  irregular  appointment,  and  acknow- 
ledged in  the  exercise  of  that  office  for  many  years,  can  be  dismissed  by 
merely  appointing  another,  would  produce  very  serious  consequences. 
For  my  impression  is  (and  I  think  that  of  the  rest  of  the  Court)  that  the 
coroner  is  not  a  corporate  officer  within  the  meaning  of  stat.  32  G.  3,  c 
58,  and  therefore  he  may  be  removed  after  more  than  six  years'  tenure 
of  office.  But  I  think,  moreover,  that  Grimshaw  was  improperly 
appointed,  not  so  much  for  want  of  notice  of  the  meeting  at  which  the 
appointment  took  place  as  for  want  of  summons.  It  is  the  summons 
which  by  sect.  69  is  required  to  contain  the  specification  of  the  business 
to  be  transacted.  And  I  cannot  think  that  this  necessity  can  be  evaded 
by  the  form  of  adjourning  a  quarterly  meeting.  The  principle  I  take  to 
be,  that  a  quarterly  meeting  *may  indeed  be  adjourned  to  com- 
^  plete  unfinished  lousiness,  and  that  in  such  cases  no  snmmonsmay 
be  necessary ;  but  that  no  fresh  business  which  may  casually  arise  can 
be  transacted  at  this  adjourned  meeting,  unless  notice  and  summons 
liave  been  issued  as  required  by  sect  69. 

"^    1EB,  J.,  concurred  on  both  grounds. 

Judgment  for  the  Orown.(a) 

(fi)  Reported  by  H.  McriTtle,  Eaq. 
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RICHARDSON  v.  OHASEN.    June  7. 

Where  the  declaration  for  breach  of  an  agreement  to  aaaign  a  lease  alleged  that  plaintiff 
had  been  **pat  to  great  expenaea,  amounting  to  a  large  anm  of  money,"  &c.,  in  inveatiga* 
ting  the  title : 

BMt  that  he  might,  by  way  of  damage,  reooTer  tl^  amount  of  a  bill  of  coBta  due  to  his  attor- 
aey  for  inyeatigating  the  title,  though  auch  bill  waa  not  paid  before  action  brought. 

Assumpsit  on  breach  of  an  agreement,  by  which  defendant  undertook 
to  sell  his  interest  in  a  public  house,  and  to  make  an  effectual  assign- 
ment thereof;  averment  that  plaiiftiff  ^'hath  been  necessarily  jE>ti^  to 
great  expemf^  amounting  to  a  large  sum  of  money,  to  wit,  2002.,  in  and 
about  the  endeayouring  to  procure  such  title,  sale  and  assignment  as 
aforesaid,  and  in  and  about  inyestigating  the  said  title." 

Flea :  payment  of  money  into  Court,  and  that  plaintiff  had  not  sus- 
tained damages  ultri. 

Replication :  damages  ultri.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  in 
last  Hilary  yacation,  it  appeared  that  the  plaintiff  had  incurred  a  bill  of 
eosts  for  investigation  of  the  title ;  but  that  he  had  not  paid  the  bill 
until  after  action  brought.  His  lordship  directed  the  jury  that  the 
^plaintiff  was  entitled  to  recover  the  amount  of  such  bill;  p^^^,- 
and  the  plaintiff  had  a  verdict.  Leave  was  given  to  move  to  '- 
reduce  the  damages  by  striking  off  such  amount,  if  the  Court  should  hold 
that  the  allegation  that  plaintiff  had  been  ^'put  to  great  expenses" 
was  not  sustained  without  proof  of  actual  payment. 

Huwfreyy  in  last  Easter  term,  obtained  a  rule  nisi  accordingly.  He 
cited  Jime%  v.  Lewis^  9  Dowl.  P.  C.  148,  and  Taylor  v.  Higgin%^  8 
East,  169. 

Watson  and  Warren  now  showed  cause.  The  declaration  is  in  the 
usual  form :  2  Chitty  on  Pleading,  211,  212,  7th  ed.  The  attorney  to 
whom  the  bill  of  costs  was  due  was  the  plaintiff's  agent ;  and  any  money 
paid  by  the  attorney  might  be  taken  as  paid  by  the  plaintiff.  But  the 
phrase  ^'put  to  expense"  is  fully  satisfied  by  showing  that  the  plaintiff 
was  obliged  to  employ  others  for  whose  service  he  may  be  compelled  to 
pay.  In  Dixon  v.  Belly  1  Stark.  N.  P.  C.  287,  an  action  for  injury  to 
a  servant,  the  declaration  stated  that  plaintiff  had  been  put ''  to  great 
expense  in  medicines,"  &c.;  and  Lord  Ellenborouoh  told  the  jury  that 
they  were  to  consider  the  amount  of  the  surgeon's  bill  as  paid  by 
the  plaintiff,  since  the  surgeon  could  compel  the  payment  of  it:  a 
new  trial  was  moved  for  by  the  defendant;  but  the  ruling  on  this 
point  was  not  objected  to.  Pritchet  v.  Boevet/j  1  Cro.  k  M.  775, 
8.  C.  3  Tyr.  949,  is  no  authority  against  the  plaintiff;  for  there  the 
declaration  alleged  that  the  plaintiff  '^  had  been  forced,  and  obliged  to 
pay,  and  had  paid,  large  sums  of  money,"  in  procuring  *his  dis-  p^i^^-o 
charge.     So  in  Jonee  v.  Lewie^  9  DowL  P.  C.  148,  the  expres-  ^ 
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non  was  ^'forced  to  pay ;"  and  in  Taylor  y.  HiggtM^  8  East,  169,  tbe 
question  was  whether  the  plaintill^  who  as  soretj  had  given  a  bond  for 
defendant's  debt,  was  entitled  to  hold  him  to  bail  for  ^'  money  piid,  had 
out,  and  expended"  "  for  the  defendant's  use."  These  three  authori- 
ties show  nothing  more  than  that,  where  payment  is  alleged,  it  must  be 
proved.  But  the  word  '^  expense"  does  not  necessarily  mean  expeoM 
of  money ;  for  ^^  expense  of  his  moneys"  is  a  phrase  well  known  toAo 
kw ;  and,  if  the  plaintiff  had  been  a  solicitor  and  had  spent  his  time  in 
personally  investigating  the  title,  he  might  have  truly  dleged  that  ''hs 
had  been  put  to  expense."  * 

Sumfrey  and  CleoAtfy  contr^  If  the  plaintiff  had  personally  inveiti* 
gated  the  title,  his  position  might  be  better  than  it  is;  for,  atpresenti 
he  cannot  say  that  he  had  spent  either  time  or  money.  But,  if  a  man 
says  he  has  been  put  to  expense,  he  must  be  taken  to  Biean  expense  of 
money.  Had  the  plaintiff  alleged  merely  that  he  had  become  '^liabli 
to  pay,"  he  might  have  recovered.  The  language  of  Baylbt,  B.'8  judg- 
ment in  Pritehet  v.  Boevejfj  1  Cr.  &;  M.  775,  S.  C.  8  Tyr.  949,  is  quite 
apposite  to  the  present  case :  '^  This  declaration  does  not  allege  that  the 
plaintiff  became  liable  to  pay  these  costs,  but  that  he  was  forced  to  paj 
a  large  sum  of  money.  The  evidence  is,  that  an  attorney  was  employed; 
but  is  he  paid? — ^No.  The  plaintiff,  then,  cannot  say  that  he  was  foreed 
to  pay,  for  it  is  only  a  debt  which  he  may  be  hereafter  forced  to  pay, 
but  liable  to  contingencies,  as  if  he  be  discharged  by  the  bankrupt  law; 
*7KQ1  ^^®'^f<^'^  ^^  ^  ^unreasonable  that  the  plaintiff  should  recover  whtl 
•'  he  may  perhaps  never  pay."  In  Diaan  v.  BeU  no  question 
was  raised  upon  the  language  of  the  declaration ;  so  that  there  was  no 
ruling  of  Lord  Ellenborough  on  the  present  point. 

Lord  Denman,  C.  J.  If  a  plaintiff  chooses  to  allege  in  his  declan* 
tion  that  he  has  paid  money,  he  must  prove  that  he  has  paid  it ;  but,  if 
he  merely  says  that  he  has  been  ^^  put  to  expense,"  the  allegation  is 
satisfied  by  proof  that  he  has  incurred  a  liability  to  pay. 

Patteson,  J.  In  the  cases  cited  for  the  defendant  the  declaratioB 
iJleged  that  the  plaintiff  had  ^^  paid"  or  had  been  *'  forced  to  pay ;"  so 
that  the  question  was  simply  as  to  the  fact  of  payment. 

CoLERiDOB,  J.,  concurred. 

Eble,  J.  I  think  the  precedents  have  commonly  been  in  this  fom, 
and  that  usage  has  attached  to  the  word  ^'  expense"  a  meaning  which 
does  not  includo  actual  payment.  Rule  discharged.(a) 

a)  Reported  by  H.  Dtriaon,  Esq. 


10  Adolphcs  &  £lu8.  N.  S.  769 

♦The  Master  and  Fellows  of  UNIVERSITY  COLLEGE,  OX-  ^^^^ 

FORD,  V.  GARTON,  Clerk.    June  10.  L  ^^^ 

On  BD  inquiry  before  a  Tithe  Commiflsioner  under  etat.  6  &  7  W.  4,  e«  71,  reepecting  the  \im^ 
bility  of  certain  landa  to  tithe,  the  landowner  contended  that  they  were  exempt  from  payment 
of  all  tithes,  except  certain  tithes  of  corn,  grain,  hay,  &c.,  payable  to  the  Bishop  as  appropri- 
ator  thereof;  and  the  vicar  of  the  perish  contended  that  they  were  liable  to  the  render  to  him, 
as  Yicar  for  the  time  being,  of  all  other  than  the  excepted  tithes.  No  one  but  the  vicar 
claimed  the  tithes  in  question.  The  commissioner  decided  that  the  lands  were  subject  to 
the  payment  of  all  tithes,  other  than  the  excepted  tithes,  to  the  *'  vicar  ibr  the  time  beingi** 
The  landowner  then  delivered  to  the  vicar  a  feigned  issue,  which,  following  the  words  of  the 
commiasioner,  raised  the  question  whether  the  tithes  were  payable  *'  to  the  vicar  for  the  timo 
being."    On  motion  to  strike  out  so  much  of  the  issue  ss  related  to  the  vicar, 

ffeld  that,  as  the  vicar  was  the  only  claimant,  and  as  the  commissioner  had  in  terms  decided 
that  the  tithes  were  payable  to  the  vicar,  the  issue  wss  not  objectionable  on  the  ground  that 
it  improperly  raised  a  question  of  title,  via.  to  whom  the  tithes  were  payable,  instead  of  tbt 
question,  simply,  whether  they  were  payable  at  all. 

Cowling  had  obtained  a  rule  to  show  oanse  why  the  feigned  issue 
herein,  as  delivered  by  the  plaintiffs  and  settled  bj  Colbbidob,  J.,  at 
chambers,  should  not  be  amended  by  striking  out  so  much  thereof  as 
related  to  the  yicar  of  Towcester, 

Before  an  assistant  tithe  commissioner,  appointed  under  stat.  6  &  7  W* 
4,  c.  71,  to  determine  certain  differences  respecting  the  liability  of  the 
lands  in  the  township  of  Handly  in  the  said  parish  to  certain  descrip- 
tions of  tithes,  it  appeared  that  the  plaintiffs,  who  were  the  owners  of  all 
the  lands  in  the  township,  claimed  exemption  from  all  tithes  in  kind| 
except  certain  tithes  of  com,  grain,  hay,  lamb,  wool,  and  wood,  which 
tirere  payable  to  the  bishop  of  Lichfield  as  appropriator  thereof,  and  that 
the  defendant,  on  the  other  hand,  who  was  vicar  of  the  parish,  claimed 
that  these  lands  were  subject  to  the  render  in  kind  to  the  vicar  for  the 
time  being  of  all  manner  of  tithes,  except  the  said  tithes  payable  to  the 
bishop.  Neither  the  bishop,  nor  any  other  person,  except  the  defend- 
ant, made  claim  to  the  tithes  in  question.  The  assistant  commissioner 
decided  that  the  lands  of  the  plaintiffs  were  '^  subject  to  the  payment 
^of  all  tithes,"  except  the  said  tithes  appropriate,  '^to  the  vicar  p^i-/*^ 
of  the  said  parish  for  the  time  being."  The  feigned  issue,  as  set-  '- 
tied  by  Colbbidge,  J.,  was  whether  the  lands  were  liable  '^  to  render  to 
the  vicar  far  the  time  being  of  the  said  parish  any  manner  of  tithes/* 
It  was  objected  before  the  learned  Judge  that  the  words  relative  to  the 
vicar  improperly  raised  the  question  who  was  entitled  to  the  tithes,  as 
well  as  the  question  whether  the  lands  were  subject  to  the  payment  of 
them  at  all ;  and  the  matter  was  referred  to  the  full  Court. 

Whitehurst  now  showed  cause.  In  Edwards  v.  Bunhury^  8  Q.  B.  885, 
on  the  authority  of  which  the  defendant  will  say  that  the  proposed 
amendment  should  be  allowed,  it  was  held  that,  on  a  feigned  issue  under 
Stat.  6  &  7  W.  4,  c.  71,  s.  46,  the  landowner  could  not  deny  that  his 
lands  were  subject  to  the  payment  of  tithe  to  Sir  E.  Bunbury,  for  the 
purpose  of  raising  a  question  of  title  to  tithe  as  between  Sir  E.  Bunbury 
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tnd  a  third  party.  But  in  that  case  there  were  riral  claimants  of  the 
tithe  ;(a)  whereas,  in  the  present  case,  the  bishop's  claim  to  the  appro- 
priate tithes  was  admitted,  and  neither  he  nor  any  other  person  disputed 
the  vicar's  title  to  the  tithe  in  question,  if  payable  at  alL  The  commis- 
fiioner  has  in  terms  decided  that  the  tithe  is  payable  to  the  vicar;  and 
"  the  appeal  from  the  commissioner's  decision  must  be  precisely  from 
'  that  which  he  has  decided ;"  per  Lord  Abingbr,  G.  B.,  in  £(srl  of  Stam- 
ford V.  Dunbar^  12  M.  &;  W.  414. 

Cowling f  contri.  The  issue  in  its  present  form  must  put  in  question 
*7621  ^^^  vicar's  title ;  and  Edwards  v.  *Bunbury  decides  that  snch  a 
matter  cannot  be  tried  either  before  the  commissioner  or  on  the 
issue.  [Coleridge,  J.  The  bishop  is  out  of  the  question  according  to 
the  case  on  both  sides.]  If  the  words  relative  to  the  vicar  are  struck 
out,  the  plaintiffs  can  try  all  that  it  is  competent  to  them  to  try,  namely, 
whether  the  tithe  is  payable  at  all,  not  to  whom.  If  there  is  no  claim 
but  the  vicar's,  why  should  the  issue  be  put  in  such  terms  as  to  let  in 
the  question,  whether  he  or  some  other  person  is  entitled  ?  At  present 
the  issue  is  double.  [Coleridge,  J.  If  the  amendment  were  made, 
that  would  let  in  the  question  whether  the  tithe  is  payable  as  between 
landowner  and  vicar  and  also  as  between  landowner  and  rector.  Erle, 
J.  And  you  would  claim  the  verdict,  even  if  it  appeared  that  some  one 
else,  and  not  the  vicar,  was  entitled.]  All  the  commissioner  has  to  do 
is  to  ascertain  the  amount  of  tithe  payable.  JSdwards  v.  Buvbury  and 
Birch  V.  Barker^ib)  seem  to  be  decisive  against  the  issue  in  its  present 
form.  [Pattbson,  J.  Suppose  the  issue  to  be  amended  as  you  propose, 
and  the  jury  to  find  that  the  tithe  is  payable ;  to  whom  would  the  com- 
missioner give  the  tithe  ?]  To  the  vicar.  [Patteson,  J.  Then  why  not 
raise  the  question  in  terms  ?] 

Lord  Denmak,  C.  J.    I  think  the  issue  right  as  it  is,  and  that  it  would 
be  wrong  if  it  were  in  any  other  form. 

Patteson,  J.     The  issue  proposed  would  raise  a  question,  the  decision 
of  which  would  determine  nothing. 

♦Coleridge,  J.  Mr.  Cowling  has  pointed  out  inconvenience 
-■  consequent  upon  the  issue  in  its  present  form.  It  is  clear  that 
there  would '  also  be  inconvenience  consequent  upon  the  proposed 
amendment.  I  think,  therefore,  we  may  look  to  the  form  of  the  com- 
missioner's decision.  The  issue  is  an  appeal  from  his  decision ;  and  his 
decision  is  confined  to  the  liability  of  these  lands  to  pay  tithe  to  the 
vicar. 

Erle,  J.,  concurred.  Rule  discharged.(<;) 

(a)  See  3  Q.  B.  890. 

(6)  Cited  in  note  to  Edwardt  t.  Banbury,  3  Q.  B.  888,  note  (6). 

(fi)  Reported  by  H.  Davieon,  Eaq. 
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The  QUEEN  v.  The  Justices  of  the  West  Riding  of  TOBESHIBE. 

(Re  YINGENT,  a  Lunatic.)    June  10. 

A  mandamus  commanded  justices  to  hear  an  appeal  against  an  order  adjudging  the  settlement 
of  a  lunatic  pauper  to  be  in  L.,  and  ordering  the  OTeraeera  of  L*.  to  pay  a  sum  of  money  sa 
long  as  the  lunatic  should  be  confined  in  the  county  asylum  under  another  order  of  the  sam^ 
date  by  the  said  justices.  The  return  set  out  that  the  order  **  mentioned  and  referred  to  in 
the  s^  writ"  was  made  on  the  day  of  its  date,  and  other  facts  relating  to  '*  the  said  order," 
as  justifjring  the  refusal  to  hear  the  appeal :  HM,  that  it  sufficiently  appeared  in  the  return 
that "  the  order"  mentioned  in  the  return  was  that  against  which  the  writ  directed  the  justices 
to  hear  the  appeal. 

The  appeal  against  an  order  adjudging  the  settlement  of  a  lunatic  pauper  under  stat.  9  6.  4,  e. 
40,  s.  38,  is  under  sect.  54  of  that  act,  and  not  under  sect.  60. 

But  the  provision  of  stat.  4  &  5  W.  4,  c.  76,  s.  79,  that  a  pauper  shall  not  be  removed  until 
twenty-one  days  after  a  copy  or  counterpart  of  the  order  has  been  served  on  the  parish  to 
which  the  removal  ia  directed  to  be  made,  is  not  incorporated  in  sect.  54,  and  is  not  applicable 
to  the  case  of  lunatic  paupers. 

Therefore  the  next  practicable  session  to  try  an  appeal  against  such  order  is  that  for  which 
notice  of  appeal  can  be  given,  according  to  the  ordinary  practice  of  the  sessions,  irrespectively 
of  stat.  4  &  5  W.  4,  c.  76,  s.  79. 


Mandamus.    The  writ,  directed  to  the  justices  of  the  peace  in  and 

for  the  West  Riding  of  Yorkshire,  recited  that  at  the  general  quarter 

sessions  *holden  by  adjournment  at  Bradford,  in  and  for  the  said  w-^tjr^ 

Riding,  on  the  1st  Julj,  A.  D.  1845,  an  appeal,  theretofore  *- 

entered  bj  and  on  behalf  of  the  churchwardens  and  overBcers  of  the 

poor  of  the  parish  of  Liverpool  in  the  county  of  Lancaster,  against  an 

order  under  the  hands  and  seals  of  Joseph  Armitage  and  John  SutcliSe, 

Esquires,  two  of  the  said  justices,  and  bearing  date  the  8th  March,  a.  D. 

1845 : — ^wherebj  the  last  legal  settlement  of  Marj  Vincent,  an  insane 

pauper,  was  adjudged  to  be  in  the  said  parish,  and  the  overseers  of  the 

poor  of  the  said  parish  were  ordered  to  pay  to  the  treasurer  for  the 

time,  from  time  to  time  being,  of  the  Lunatic  Asylum  in  and  for  the 

said  Riding,  weekly  and  every  week  from  the  time  of  the  said  Mary  V, 

being  first  placed  in  the  said  asylum  by  virtue  of  a  warrant  or  order  in  that 

behalf  under  the  hands  and  seals  of  the  said  J.  Armitage  and  J.  Sut- 

cliffe.  Esquires,  so  being  such  justices  as  aforesaid,  and  bearing  date  the 

said  8th  March,  A.  B.  1845,  so  long  as  the  said  Mary  Y.  should  continue 

in  the  sud  asylum  by  virtue  of  the  said  last  mentioned  warrant  or  order 

in  that  behalf,  the  sum  of  5s.  6d,  for  the  maintenance,  care,  &c.,  of  the 

said  Mary  Y.,  so  long  as  that  sum  should  continue  to  be  the  weekly  sum 

fixed  upon  in  that  behalf  by  the  visitors  of  the  said  asylum ;  and  such 

other  weekly  sum,  after  5«.  6d.  should  cease  to  be  the  sum  so  fixed,  as 

Bhould  be  from  time  to  time  fixed  upon  in  that  behalf  by  the  visitors 

under  the  provisions   of  the  statute  in  that  case,  &c.,  or  otherwise 

according  to  law : — came  on  to  be  heard ;  and  that  the  said  justices 

before  whom  such  sessions  were  holden  were  required  on  the  part  of  the 

said  overseers  of  Liverpool  to  hear  and  determine  the  merits  of  the  said 

appeal,  but  refused^  &c. 

2P 
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^7651       *I^tiini :  ^'  that  the  order  under  the  hands  and  seab  of  Joseph 
,        -*  Annitage  and  John  Satdiffe,  Eaqmres,  two  of  ns  the  said  koepen 
of  the  peace  and  jnstioes  aforesaid,  which  order  lamentioned  and  referred 
jto  in  the  said  writ,  was  made  by  them  the  said  J.  A.  and  J.  S.  on  the 
<8th  day  of  March,  A.  d.  1845,  the  daj  of  the  date  of  the  same  order; 
•nd  that  the  qnarter  sessions  mentioned  in  the  writ  were  holden  by 
«d(jonrhment  from  the  holding  of  the  same  qnarter  sessions  at  Sk]ptoii,iii 
«nd  for  the  same  Riding,  on  the  80th  of  Jnne,  1845,  which  last  mentioned 
day  was  the  day  of  the  commencement  of  the  same  qnarter  sesaioDS. 
That  the  said  ordw,  made  and  bearing  date  on  the  6th  of  Maidi,  A.  D. 
1845,  was  serred  on  and  delivered  to  the  churchwardens  and  OTerseen 
of  Liverpool  in  the  writ  mentioned  on  the  ISth  of  March,  a  n.  1845; 
and  that  the  said  churchwardens,"  &c.,  of  liyerpool  on  the  said  13th 
day  of  March,  A.  n.  1845,  had  notice  of  the  said  order  so  made  and 
dated  on  the  8th  day  of  March,  A.  d.  1845,  and  then  became  and  veie 
entitled  to  appeal  against  the  same  to  and  at  the  next  general  quarter 
sessions  of  the  peace,  to  be  holden  in  and  for  the  said  West  Siding/' 
The  return  then  stated  that  such  next  general  quarter  sessionB  were 
holden  on  7th  April,  1845,  and  that  no  appeal  against  the  said  order 
was  there  entered,  nor  was  any  application  there  made  to  enter  sad 
appeal.    That  the  interval  between  18th  March,  1845,  and  7th  April, 
1845,  was  more  than  sufficient  to  have  enabled  the  said  churchward«i8) 
fcc,  of  Liverpool  to  have  entered  and  prosecuted  an  appeal  agunst  the 
said  order  at  the  said  quarter  sessions  so  holden  on  7th  April,  1845; 
and  that,  according  to  the  practice  and  rule  of  the  quarter  sessions  for 
*7661  ^^  West  Riding,  ten  "^clear  days'  notice  from  appellant  to  re- 
spondent for  the  trial  of  an  appeal  is  all  that  is  required.  Where- 
fore the  keepers  of  the  peace  in  quarter  sessions  assembled  at  Bradfoid 
did,  as  in  the  said  writ  mentioned,  refuse  to  hear  and  determine  the  stud 
appeal  then  brought  forward,  and  there  proposed  to  be  lodged  for  the 
first  time,  and  which  appeal  had  not  been  entered  and  respited  at  any 
previous  quarter  sessions,  &c.,  for  the  said  West  Riding,  &c.(a) 

(«)  The  retcrn  then  went  on :  "  And  we  farther  humbly  certify/*  Stc. :  "  That  it  doei  Ml 
appetr  by  the  eaid  writ  when  the  order  therein  mentioned  wu  made,  nor  when  the  firat  Geocnl 
Quarter  Sea«on«  for  the  Weat  Riding  next  after  13th  March,  1845,  were  ao  holden,  nor  wlMtbr 
it  waa  practicable  for  the  aaid  churchwardena,  dtc,  of  Liverpool  to  have  tried  their  nid  tf^ 
at  the  Quarter  Seaaiona  ao  firat  holden,  nor  when  the  pretended  right  of  appeal  of  the  cfaordi* 
wardena,  dtc,  of  Liverpool  againat  the  aaid  order  firat  accrued,  or  that  each  right  ever  teentd 
to  them ;  and  that  the  writ  faila  to  atate  any  anch  focta  aa  ahow  that  it  waa  the  duty  of  the  joticM 
to  hear  and  determine  the  appeal  at  the  aaid  Quarter  Seaaiona  holden  on  lat  July,  1845." 

PfftAlcy,  in  aupport  of  thia  port  of  the  retnm,  contended  that  the  proaecotora  had  not  ibovi 
any  duty  incumbent  on  the  joatioea  to  hear  the  appeal  at  the  Joly  aeavona,  inaamnch  aa  the  laaa* 
damna  did  not  atate  either  when  thoae  aeaiiona  eommemeed,  or  when  the  appellanta  were  tani 
With  the  order  appealed  againat.  He  cited  Sex  v.  Tke  Justiee$  of  Leieuter,  7  B.  &  G.  6,  IS; 
J?«r  ▼.  HepftutoU^  Bur.  S.  C.  88 ;  Begima  ▼.  AnUlef,  5  Q.  B.  163 ;  Pmt't  Cast,  6  Mod.  310; 
Jtecv.  7^  Bitkapof  Oxfonf,  7  Eaat,  345;  Rex  y,  Tke  M^rgmie  Pier  Cew^xny,  3  B.  &  A\i 
190;  Seginmw,  7%e  Smetem  Cmmmiiee  Bmimay  Cempenf,  10  A.  dt  E.  531 ;  and  Jervia  on  O 
fonera,  p.  62. 

Pictotiv*  wntn»  eontended  that  tha  objeoiioM  wen  captiotu,  and  th*  writ  in  the  ami  ftn 
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General  demurrer :  and  Joinder. 

The  case  was  argued  this  term.(a) 

^Piekermffy  for  the  Grown.  First.  Two  orders  are  mentioned  r^drgir 
in  the  writ,  both  bearing  the  same  date,  and  under  the  hands  and  ^ 
seals  of  the  same  justices:  and  the  return  leaves  it  uncertain  which  is 
**  the  order"  there  referred  to.  A  return  ought  to  be  certain ;  Com. 
Big.  Mandamus  (D  6),  Rex  y.  Lyme  RegU^  1  Doug.  79,  Rex  t.  Clap- 
ham,  1  Ventr.  110,  Ex  part^  Eden,  2  M.  &;  S.  226,  DeyheVe  Caee,  4  B. 
&  Aid.  248,  Sotoden'e  Case,  4  B.  &;  Aid.  294.  Secondly,  Stat.  9  G.  4, 
c.  40,  s.  54,  gives  an  appeal  against  orders  adjudicating  the  settlement  of 
lunatics,  ^^  in  like  manner  and  under  like  restrictions  and  regulations  as 
against  any  order  of  removal."  Under  this  clause  the  appellants  are 
entitled  to  import  into  the  statute  the  subsequent  provision  of  stat.  4  & 
6  W.  4,  c.  76,  s.  79,  which  gives  to  those  on  whom  orders  of  removal 
are  served  twenty-one  days  for  con8i4ering  whether  they  will  appeal,  as 
well  as  a  further  period  of  fourteen  days,  under  sect.  81,  before  the  quarter 
sessions  for  serving  the  respondents  with  the  grounds  of  such  appeal ; 
Jtegina  v.  The  Justices  of  Laneashire,  4  Q.  B.  910.  Stat.  4  &  6  W. 
4,  c.  76,  does  not  give  any  fresh  right  of  appeal,  but  only  annexes  con- 
ditions under  which  the  previously  existing  right  is  to  be  exercised; 
Regina  v.  The  Recorder  of  Leeds,  8  Q.  B.  628.  Stat.  9  G.  4,  c.  40, 
placed  the  practice  of  appeals,  in  the  case  of  lunatic  paupers,  on  the 
same  footing  with  the  practice  in  ordinary  cases  of  removal  from  parish 
to  parish :  and  the  reasonable  construction  of  the  statute  is  that  which 
since  the  statute  4  &  5  W.  4,  c.  76,  will  continue  both  classes  of  appeals 
on  '''the  same  footing.  The  legislature  must  be  taken  to  have  r^i^go 
intended  what  is  plainly  consonant  to  reason  and  good  discretion ;  ^ 
Stradling  v.  Morgan,  Plowd.  199,  205 ;  except  where  a  less  reasonable 
eonstruction  is  enforced  by  unambiguous  language ;  Regina  v.  Tlie  Leeds 
and  Liverpool  Canal  Company,  7  A.  &  E.  671,  691.  A  strong  argument 
in  favour  of  the  present  view  is  derived  from  statutes  1  &  2  Vict.  c.  14, 
B.  2,  8  &;  4  Vict.  c.  54,  s.  5,  and  8  &;  9  Vict.  c.  126,  s.  62 ;  each  of 
which,  in  respect  of  appeals  against  orders  adjudging  settlements  of 
lunatics,  clearly  incorporates  the  conditions  of  appeal  defined  by  stat. 
4  &  5  W.  4,  c.  76.  The  appellants  were  therefore  entitled,  under  stat. 
4  &  5  W.  4,  c.  76,  B.  79,  to  twenty-one  days  for  considering  whether 
they  would  appeal,  and,  in  addition,  ten  days,  the  time  of  notice  required 
by  the  practice  of  the  sessions :  consequently  they  were  not  bound  to 
appeal  to  the  April  sessions. 

Pashley,  contrit.     1.  The  return  plainly  refers  to  the  order  against 
which  the  right  of  appeal  is  claimed  by  the  writ,  and  alleges  service  of  that 

ttd  be  cited  Corner's  Prectteeon  the  Crown  Side,  Ibe.,  Appendix,  p.  138 ;  ArehboU's  Prtctiet 
«£  the  Ciown  OiBoe,  230 ;  end  i?«r  t.  Wmrd,  %  Sir.  S93. 

See  the  judgment  of  the  Court,  p.  771,  poet. 

^  Blay  29th  and  June  8d.  Before  Lord  Dijixax,  C.  J.,  Pattisov,  Colxbuhib  end  Eblb,  Je. 
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order  on  the  oYerseers  of  Liverpool,  and  that  they  were  entitled  to  appeal 
against  ^^  the  same"  at  the  April  sessions :  no  appeal  exists  against  the 
warrant  under  which  a  lunatic  is  sent  to  an  asjlnm :  moreover  there  iB 
only  one  ''  order"  spoken  of  simply  as  such  in  the  writ,  the  second  docu- 
ment being  called  a  ^^  warrant  or  order :"  and,  lastly,  the  objection  that 
the  return  is  ambiguous  and  fails  to  show  whether  it  refers  to  the  one 
document  or  the  other  could  be  raised  only  on  special  demurrer,  since  the 

*7691  P^^^^S  of  ^^^-  ^^'^  ^^^^  0-  57, 8.  1 ;  for  that  act  gives  the  *right 
-'  to  demur,  in  cases  of  mandamus,  only  in  the  same  manner  as  ia 
personal  actions.  2.  As  to  the  main  question.  Stat.  4  &;  6  W.  4,  c.  76,  a.  79, 
applies  only  to  appeals  against  orders  removing  poor  persons  from  panah 
to  parish.  Its  provisions  may  be  applied  even  in  the  case  of  a  sospeoded 
order,  as  seems  to  have  been  done  in  Regina  v.  The  Jiuiieei  of  Zoa- 
ea$hirej  4  Q.  B.  910 ;  for  the  suspension  may  be  taken  off  at  any  time, 
and  the  removal  effected.  The  obvious  intention  of  stat.  4  &  5  W.  4,  e, 
76, 8.  79,  was  to  enable  those  who  would  be  prejudiced  by  such  removal 
to  prevent  its  taking  place  before  the  determination  of  their  appeal.  "So 
such  provision,  therefore,  as  that  of  sect.  79  was  needed  in  the  case  of 
lunatics:  and  accordingly  Williams,  J.,  held  it  ^'  utterly  inapplicable" 
to  that  case,  when  cause  was  shown  against  the  issuing  of  the  present 
writ ;  Regina  v.  Jtutices  of  the  West  Riding^  5  D.  &  L.  16  :{a)  and  the 
writ  issued  only  because  the  learned  Judge  declined  to  conclude  the 
prosecutors  by  his  own  view.  If  the  appeal  is  under  sect.  60,  as  was 
assumed  in  Regina  v.  Pizleyj  4  Q,  B.  711,  and  not  under  sect.  54  of 
Stat.  9  G.  4,  c.  40,  there  is  no  pretence  for  supposing  an  incorporation 
of  sect.  79  of  Stat.  4  &  5  W.  4,  c.  76.  But  probably  the  court  will 
think  that  the  appeal  is  not  given  under  sect.  60,  but  under  sect.  54; 
Regina  v.  Tlie  Justieee  of  Kent^  2  Q.  B.  686 :  and  Wiohtman,  J., 
considered  that  it  was  not  under  sect.  60,  in  Regina  v.  Recorder  of  Yorkj 
4  D.  &  L.  376.  If  sect.  54  gives  the  appeal,  the  question  will  tnm 
upon  the  proviso  that  the  officers  of  the  parish  in  which  the  jnsticea 
*>7^ni  *''^^^^^  adjudge  any  insane  person  to  be  settled,  may  appeal 
-I  against  such  order  to  the  general  quarter  sessions  of  the  peace 
to  be  holden  for  the  county  where  such  order  shall  be  made,  in  like 
manner  and  under  like  restrictions  and  regulations  as  against  any  order 
of  removal,  giving  reasonable  notice  thereof  to  the  clerk  of  the  peace  of 
such  county,  who  shall  be  respondent  in  such  appeals ;  which  appeal  the 
justices  of  the  peace  assembled  at  the  said  general  quarter  sessions  are 
hereby  authorised  and  empowered  to  hear  and  determine,  in  the  same 
manner  as  appeals  against  orders  of  removal  are  now  heard  and  deter- 
mined."  The  whole  effect  of  this  clause  is  to  incorporate,  as  if  re- 
enacted,  in  Stat.  9  G.  4,  c.  40,  all  then  existing  conditions  of  appeal 
against  orders  of  removal,  and  those  conditions  only ;  Regina  v.  Stoek^ 
8  A.  &;  E.  405,  Regina  v.  Silvereidee,  8  Q.  B.  406.     The  words  ''aif 

(a)  Note  (a)  to  Btgimm  v.  JuMtien  •/  Middlmes. 
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now  heard  and  determined*'  are  unambiguous,  and  must  be  construed  on 
the  principle  laid  down  in  Rex  y.  Oreat  Driffield^  8  B.  &;  C.  684,  690,  that 
eTerj  statute  must  be  understood  according  to  the  plain  and  ordinary 
import  of  its  words,  unless  the  Court  is  bound  to  adopt  some  different 
construction  by  an  uniform  course  of  well  considered  decisions,  or  unless 
the  more  obvious  interpretation  ^' would  lead  to  such  consequences,'* 
that  we  can  safely  pronounce  that  the  legislature  ^'must  have  had  a 
different  intention  from  that  which  the  ordinary  import  of  the  words 
conveys."  A  similar  rule  is  sanctioned  by  the  Court  of  Exchequer  in 
EdfMmd$  V.  LawUy,  6  M.  &  W.  285,  289,  per  Parks,  B. 

It  does  not  indeed  appear  that  the  removal  of  the  lunatic  in  this  case 
■was  not  under  stat.  9  G.  4,  c.  40,  s.  44;  '^'in  which  case  no  r^^m^ 
grounds  of  appeal,  under  sect.  46  or  sect.  54,  would  be  needed.  '- 
If  the  removal  was  under  that  clause,  then,  the  lunatic  not  having  been 
chargeable,  notice  of  his  being  '^chargeable  to  or  relieved"  in  any  parish 
could  not  be  given  according  to  stat.  4  &  5  W.  4,  c.  76,  s.  79-  It  is 
observed  on  the  other  side  that  stat.  1  &  2  Vict.  c.  14,  s.  2,  stat.  8  &  4 
Yict.  c.  54,  s.  5,  and  stat.  8  &  9  Vict.  c.  126,  s.  62,  do  incorporate  the 
provisions  of  sect.  79  of  4  &  5  W.  4,  c.  76 :  but  that  is  done  by  express 
reference ;  which  is  not  to  be  found  in  stat.  9  G.  4,  c.  40,  s.  54. 

Pickering  was  heard  in  reply.  Cur.  adv.  vuU* 

Lord  DsKMAK,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  satisfied  that  the  return  to  the  mandamus  in  this  case  is  suffi- 
ciently certain.  No  person,  we  think,  can  doubt,  on  reading  it,  that  the 
order  mentioned  in  it  is  that  which  was  addressed  to  the  churchwardens 
and  overseers  of  Liverpool,  and  which  formed  the  subject  of  the  appeal 
to  the  Quarter  Sessions. 

Objections  were  made  to  the  writ  itself;  'but  we  do  not  think  it  neces- 
sary to  notice  them. 

The  main  question  is,  whether  the  79th  section  of  stat.  4  &  5  W.  4, 
c.  76,  applies  to  this  case :  and  that  question  is  directly  raised ;  because 
it  is  plain  that  the  appeal  was  too  late  if  it  depended  on  stat.  9  G.  4,  c. 
40,  only,  whether  we  treat  it  as  founded  on  the  46th  or  54th  section  of 
that  act.  It  is  true  that  in  Regina  v.  Pixleyj  4  Q.  B.  711,  *sec-  p^i.|.A 
tion  60  was  treated  as  the  clause  giving  the  appeal :  but  it  ap-  I- 
pears  to  us  to  be  clear,  on  further  consideration  of  the  statute  9  G.  4,  c. 
40,  as  it  did  to  Mr.  Justice  Wightman  in  Regina  v.  Recorder  of  Tarkj 
4  Dowl.  &  L.  876,  that  the  60th  section  applies  to  cases  of  penalties 
under  the  act,  and  not  to  orders  for  maintenance,  and  that  the  54th  sec< 
tion  gives  the  appeal,  as  the  late  Mr.  Justice  Williams  held  when  he 
made  this  rule  for  a  mandamus  absolute.(a) 

On  consideration  we  agree  with  that  learned  Judge  in  what  he  stated 
to  be  his  impression,  rather  than  his  opinion,  with  regard  to  the  79th 


(a)  Segina  T.  Ju$tiet9  cf  tte  Wat  Siding,  note  (a)  to  Segina  t.  Juitiees  •f  Hiddlntat,  5 
Dowl.  &  L.  16. 
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lection  of  stat.  4  &;  6  W.  4,  e.  76.  That  section  wag  framed  with  a  ii«ir 
to  prevent  the  hasty  remoyal  of  paupers  upon  orders  obtuned  ex  parte^ 
and  which  might  afterwards  be  litigated.  It  does  not,  in  express  terms, 
alter  the  time  for  appeal ;  but  it  does  by  implication,  because  it  gives 
twenty-one  days  for  the  officers  of  the  parish,  to  which  it  is  sought  to 
remove  the  pauper,  to  make  up  their  minds  whether  they  will  receive 
him  or  appeal ;  and,  if  they  determine  on  the  twentieth  day  to  appeal,  it 
is  plain  that  they  must  still  have  the  usual  time  to  give  notice:  but  the 
aection  is  in  most  respects  inapplicable  to  orders  adjudicating  upon  the 
settlement  of  lunatic  paupers  who  are  sent  to  an  asylum  and  are  not 
removable  from  it,  and  therefore  not  within  the  mischief  as  to  hasty 
removals,  and  who  perhaps  were  never  chargeable  at  all  to  any  parish, 
but  were  wandering  lunatics.  Unless,  therefore,  we  are  competed  by 
some  strict  rule  to  hold  that,  by  the  words  of  the  54th  section  of  stat  9 

^      Q.  4,  '^'c.  40,  ^'  in  like  manner  and  under  like  restrictions  and 

^  regulations  as  against  any  order  of  removal,"  the  provisions  of 

subsequent  acts  of  parliament  regulating  such  appeals  are  necessanly 

incorporated  with  it,  as  well  as  those  of  acts  then  in  existence,  we  should 

certainly  exclude  the  79th  section  in  question. 

In  the  case  of  Regina  v.  The  JuHiees  of  Laneaahire,  4  Q.  B.  910,  it 
was  held  that  the  79th  section  of  stat.  4  &;  5  W.  4,  c.  76,  applies  to 
suspended  orders  of  removal,  though  the  time  for  appealing  against 
them  is  made,  by  the  statute  49  Q.  8,  c.  124,  s.  2,  to  be  computed  from 
the  time  of  serving  such  order;  and  that  decision  is  quite  right;  for 
suspended  orders  of  removal  are  within  the  mischief  of  hasty  removals, 
and  the  79th  section  is  entirely  applicable  to  them.  The  execution  of 
them  is  suspended  only  till  the  pauper  can  safely  be  removed,  which  may 
be  much  sooner  than  twentyA>ne  days :  whereas,  in  the  case  of  lunatics, 
there  is  no  order  of  removid  at  all.  We  were,  however,  pressed  with  an 
argument  that,  as  three  statutes  regarding  lunatic  paupers  passed  since 
atat  4  &  5  W.  4,  c.  76,  plainly  incorporate  the  79th  section  of  that  act, 
viz.  stats.  1  &  2  Vict.  c.  14,  s.  2,  3  &  4  Vict.  c.  54,  s.  5,  and  8  &  9  Tict 
c.  126,  8.  62,  which  last  repeals  stat.  9  6.  4,  c.  40,  therefore  we  most 
suppose  that  the  legislature  intended  the  79th  section  to  apply  to  stat  9 
G.  4,  c.  40.  We  do  not  think  that  this  consequence  necessarily  follows. 
Whether  the  legislature  in  those  three  statutes  passed  in  the  present 
reign  fully  adverted  to  the  terms  of  the  79th  section  in  question  being 
*77 11  ^  ^  great  measure  inapplicable  to  orders  for  the  maintenance  *of 
-'  lunatic  paupers  or  not,  may  be  doubtful ;  the  language  used  in 
them  does  incorporate  the  section  so  far  as  it  is  applicable,  and  must 
have  its  legitimate  effect;  but  we  are  not  therefore  obliged  to  incorpo- 
rate the  section  into  a  former  act,  the  language  of  which  does  not  compel 
«B  to  do  so. 

Upon  the  whole,  we  are  of  opinion  that  this  a|qpeal  was  toe  late,  and 


* 
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Att  judgment  mast  be  given  for  those  who  have  made  the  return  to 
this  writ  of  mandamus.  Judgment  for  defendantfl.(a) 

fi)  Reported  by  H.  MeriFiIe,  Esq. 

See  Segina  v.  The  Ju$liee$  of  GlawtorganMkirtt  post,  Eaeter  term  (Miy  5th),  1849. 
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Deelfrvlion  on  a  written  agreement,  not  under  aeal,  by  plaintiff  to  let  land  to  defendant  widi' 
nght  of  qiorting,  defendant  to  make  aatiafaction  to  plaintiff's  tenants  for  damage  done  by 
gime  on  their  farms,  the  amount  to  be  ascertained  by  a  Taluer  to  be  choaen  by  each  party 
ind  an  umpire:  averment,  that  defendant  entered,  and  presenred  the  game,  which  did 
damage  to  the  tenants ;  that  defendant  was  requested  by  plaintiff  to  appoint  a  Taluer ;  breach, 
tliat,  altiiough  within  a  reasonable  time  a  Taluer  was  appointed  by  plaintiff  and  notice 
thereof  giTen  to  defendant,  and  plaintiff  requested  him  to  giTe  the  name  of  a  referee  on 
his  part,  and  ^  a  time,  dtc.,  of  meeting  to  ascertain  the  damage,  &.C.,  in  default  of  which 
the  plaintiff's  Taluer  would  atone  ascertain  the  damage  done,  yet  defendant  did  not  giTS' 
notice  to  plaintiff  of  any  Taluer  chosen  by  him,  nor  has  ever  made  satisfaction,  Slc, 

BM :  1.  That  after  verdict  it  must  be  taken  that  the  declaration  alleged  a  refusal  by  defend- 
ant to  appoint  a  Taluer. 

1  That,  although  the  right  to  shoot  did  not  pass  under  this  contract,  being  an  moorporeal 
hereditament,  yet  the  agreement  to  make  compensation  was  valid,  and  good  ground  for  aa 
iction,  defendant  having  had  the  full  benefit  of  such  agreement. 

3.  That,  for  the  same  reaaon,  the  declaratton  was  not  bad  for  not  averring  performance  of  n 
condition  precedent. 

4.  The  jury  hsTing  found  that  plaintiff  did  not  giTO  notice  in  a  reasonable  time  of  his  appoint- 
nent  of  a  Taluer :  J?eU,  on  motion  for  judgment  non  obstante  Teredicto,  that,  inasmuch 
as  defendant  had  refused  to  appoint  altogether,  this  was  an  immaterial  allegation. 

ft.  Defendant  baTing  refused  an  offer  of  the  plaintiff  to  rectify  an  alleged  defect  in  the  isseis 
meat  of  damagea,  Tit.  that  it  included  damages  done  by  rabbits :  H«ldt  that  he  was  not 
entitled  to  a  new  trial  on  account  of  misdirection  by  the  Judge  in  directing  the  jury  to  in- 
etade  such  damages. 

Assumpsit.  The  declaration  set  out  the  following  agreement  in  writ- 
ing. ^'  Mr.  €k>ring  Thomas  hereby  agrees  to  let  to  Mr.  Frederick  Fredrieks, 
who  hereby  agrees  to  take  from  him,  the  house  at  Llanon  in  the  county 
of  Carmarthen,  with  the  field  adjoining,  lately  in  the  occupation  of  Mr. 
Thomas,  and  the  free  and  exclusive  right  of  sporting  over  Mr.  Thomas's 
different  farms  in  the  several  parishes  of  Llanon  and  Llanelly"  (with 
an  exception,  not  now  material),  ^'  together  with  the  use  of  the  keeper's 
lodge  and  dog-kennels,'*  &c.,  '^  for  the  space  of  two  years  from  Lady-day 
1843,  at  the  yearly  rent  of  62Z.  10«.  payable  quarterly,  and  free  and 
clear  of  all  deductions  whatsoever.  Mr.  Fredricks"  to  pay  rates  and 
taxes,  to  keep  the  lodge,  &c.,  in  repair.  '^  Mr.  Fredricks  also  agrees  to 
pay  the  hire  of  gamekeepers,  and  all  other  expenses  incident  to  the  pre- 
servation of  the  game,  and  to  make  satisfaction  to  *Mr.  Thomas's  vi^n^ra 
tenants  for  any  damage  done  by  the  game  upon  their  respective 
farms,  as  well  as  to  the  tenants  of  any  other  farms  over  which  Mr. 
Thomas  has  hitherto  sported  and  over  which  Mr.  Fredricks  may  continue 
to  preserve  the  game ;  the  amotmt  of  such  damage  to  be  ascertained  by 
two  indifferent  persons,  one  to  be  chosen  by  each  party ;  and,  in  the 
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erent  of  any  disagreement  between  the  referees,  by  an  >nmi»re  to  be 
chosen  by  them."    (The  remainder  is  now  immaterial.) 

Averment,  that  afterwards,  to  wit,  on,  &o.,  in  consideration  that  the 
plaintiff  then  promised  the  defendant,  &c.  (mntaal  promises  to  folfilthe 
agreement).     That  defendant  thereupon  entered  and  became  possessed 
for  the  term  of  two  years,  in  the  agreement  mentioned.    That,  during 
the  said  term,  one  John  Edwards  was,  and  down  to  the  making  of  the 
agreement  afterwards  mentioned  continued  to  be,  tenant  of  seyen  of  the 
plaintiffs  farms  (other  than  the  portion  excepted)  in  the  agreement 
mentioned.    That,  during  the  said  term,  defendant  continued  to  preserre 
game  on  the  said  seven  farms,  and  enjoyed  the  exclusive  right  of  sports 
ing  over  them.     That  during  the  said  term,  and  whilst  the  defendant  so 
preserved  the  game,  to  wit,  on,  &c.,  the  said  game  so  preserved  by 
defendant  upon  the  said  last  mentioned  farms  did  great  damage  to  the 
said  last  mentioned  farms,  to  wit,  to  the  amount,  &c. :  that  defendant 
had  notice  of  such  damage,  to  wit,  on,  &c.,  and  was  then  requested  by 
plaintiff  and  the  said  John  Edwards,   as   such  tenant    to  plaintiff, 
to  choose,  nominate  and  notify  within  a  reasonable  time,  to  wit, 
&c.,    some    indifferent    person    on    his,    the    defendant's,    part   and 
behalf,  to  ascertain,  together  with  one  indifferent  person  to  be  chosen 
^„p,m-^  and  nominated  on  behalf  of  the  other  party  as  in  the  *8ud 
^  agreement  mentioned,  the  amount  of  the  damage.     Breach, 
that,  although  the  said  term  of  two  years,  and  a  reasonable  time  for 
the  ascertaining  of  the  said  damage  as  in  the  said  agreement  men- 
tioned, and  for  the  choice,  &c.,  of  such  indifferent  person,  &c.,  and  for 
the  making  of  satisfaction  to  the  said  John  Edwards  as  such  tenant,  &c, 
bad  elapsed  long  before  the  commencement  of  this  suit,  and  although 
within  such  reasonable  time,  to  wit,  on,  &c.,  one  indifferent  person,  to 
wit,  one  William  Moody,  on  the  part  of  the  other  of  the  said  parties  as 
in  the  said  agreement  mentioned,  was  chosen  and  nominated,  and  notice 
thereof  afterwards,  and  within  such  reasonable  time  as  aforesaid,  to  wit, 
on,  &c.,  given  by  and  on  behalf  of  plaintiff  and  the  said  John  Edwards 
as  such  tenant;  and  although  defendant  was  then,  to  wit,  on,  &c., 
requested  by  plaintiff  and  Edwards  to  apprise  them  within  a  reasonable 
time,  to  wit,  ten  days,  &c.,  of  the  name,  &c.,  of  a  referee  on  defendant's 
part,  and  to  fix  a  time  and  place  for  meeting  plaintiff's  referee  to  ascer- 
tain the  damage,  &c.,  and  notice  given  by  plaintiff  to  J.  E.  that,  in 
default  of  compliance,  the  said  W.  M.  would  proceed  alone  to  ascertain 
such  damage;  and  although  the  ten  days  elapsed,  &c. :  yet  defendant 
never  at  any  time  gave  notice  to  plaintiff,  or  J.  E.,  or  W.  M.,  &c.,  of 
any  person  chosen  on  his  part  to  ascertain  the  amount  of  such  damage, 
&c.,  nor  made  satisfaction  to  any  amount  for  such  damage. 

The  declaration  proceeded  to  aver  that,  on  the  expiration  of  the  sud 
ten  days,  to  wit,  &c.,  W.  M.,  no  person  attending  on  the  part  of  defen- 
dant, ascertained  the  damage  aforesaid,  as  amounting  to  the  sum,  Ac; 
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neTerthelesSy  altbongh  plaintiff  had  notice  and  was  requested,  &c.,  he  has  * 
refused  to  make  any  satisfaction,  *&c.  That  plaintiff,  as  landlord  ri^nno 
of  J.  E.,  had  agreed  with  J.  E.,  hj  the  terms  of  his  tenancy,  to 
compensate  him,  J.  E.,  for  all  damage  done  hy  game  preserred  hy  plain- 
tiff daring  such  tenancy ;  whereby  plaintiff  became  and  still  is  liable  to 
pay  to  him  the  said  J.  E.  the  amount  of  such  damage,  amounting  (to 
wit)  to  8407.     Damages,  4002. 

Pleas,  1.  Non  assumpsit.  2,  8, 4,  5,  6,  7.  Traversing  different  alle- 
gations in  the  declaration.  8.  That,  although  notice,  that  one  indifferent 
person  on  the  part  and  behalf  of  the  other  of  the  said  parties  had  been 
chosen  and  nominated,  was  given  to  the  defendant,  yet  such  notice  was 
not  given  to  the  defendant  within  such  reasonable  time  as  in  the  said 
declaration  mentioned,  in  manner  and  form  as  in  the  declaration  in  that 
behalf  alleged.    9,  10.  Traversing  other  allegations.     Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Gaermarthenshire  Spring 
Assizes,  1846,  the  jury  found  for  the  plaintiff  on  the  seven  first  issues, 
damages  601.  for  damage  done  by  rabbits  and  game  in  1843 ;  45/.  for  the 
same  in  1844 :  and  for  the  defendant  on  the  eighth  issue. 
In  the  following  term, 

Chilton  obtained  a  rule  to  show  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  on  the  eighth  issue,  non  obstante  veredicto. 
And,  in  the  same  term, 

E.  F*.  Williams,  for  the  defendant,  obtained  a  cross  rule  to  show  cause 
why  judgment  should  not  be  arrested,  on  the  following  grounds :  1.  That 
the  agreement  was  void,  as  it  purported  to  pass  an  incorporeal  heredita* 
ment,  and  was  not  under  seal :  Bird  v.  ^Higginson^  2  A.  &  E.  p^».i.Q 
696.(a)  2.  That,  inasmuch  as  the  agreement  was  that  the  da-  ^ 
mages  were  to  be  assessed  by  referees,  the  defendant's  alleged  omission  to 
give  notice  of  having  appointed  a  referee  could  not  make  the  assessment 
of  damages  by  the  plaintiff's  referee  alone  available  to  bind  the  defen- 
dant. Williams  also  obtained  a  rule  nisi  for  a  new  trial  on  the  ground 
that  the  jury,  under  a  misdirection  of  the  Judge,  had  included,  in  their 
assessment  of  damage,  that  which  was  done  by  rabbits  as  well  as  by 
game. 

ChUton  and  Peacock^  in  this  term,(()  showed  cause  against  Williams's 
rule  to  arrest  judgment.  1.  Bird  v.  Higginson  is  distinguishable ; 
for  the  consideration  here  is  executed,  it  being  alleged  that  the  defend- 
ant enjoyed  the  exclusive  right  of  sporting  during  the  term.  The  defend- 
ant, therefore,  had  the  whole  benefit  of  the  agreement,  and  was  bound 
to  pay  for  it.  Although  tithes  will  not  pass  without  deed,  still,  if  a 
party  bargains  for  tithes  and  retains  them,  he  is  bound  to  pay  for  them. 
^0  here,  possibly,  neither  plaintiff  nor  defendant  could  have  been  com- 
pelled to  perform  the  agreement ;  but,  it  having  been  performed  by  one 

(«>  Judgment  •ffirmed  on  Error,  Bird  t.  Higgitutu,  6  A.  &.  E.  824. 

(6)  May  22d.    Before  Lord  DiiiiiAjr,  C.  J.,  Pattuom,  Couuudob  wad  Elau,  Je. 
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party,  the  other  is  bound  to  pay.     Sui^posing  a  man  had  ued  vA 
enjoyed  a  right  of  way ;  he  could  not  set  up  in  defence  that  it  was  BOt 
granted  under  seal.     [Lord  Denman,  0.  J.    Not  if  the  aetioa  wen 
brought  in  respect  of  the  enjoyment     Here  it  is  brought  in  respect  of 
the  agreement  itself.]    2.  The  plaintiff  in  this  case  would  hate  beeu 
^7801  ^^^^^^^^  *^  appoint  a  referee  by  himself;  and  the  drfendsnt 
"^  would  have  been  bound  by  that  referee's  assessment  if  defend- 
ant had  refused  to  appoint  a  referee.     But  it  is  argued  that  the  dedira- 
tion  here  avers  as  a  breach,  not  that  the  defendant  refused  to  appmnt, 
but  that  he  refused  to  give  notice  of  any  person  chosen  and  nominated 
on  his  behalf.     Possibly  such  an  objection  might  be  good  on  special 
demurrer.    But,  after  verdict,  it  must  be  taken  that  a  refusal  to  gi?e 
notice  of  a  nomination,  is,  in  effect,  a  refusal  to  nominate :  or,  in  other 
words,  that  the  giving  notice  is  part  of  the  act  of  nomination,  which 
would  be  wholly  useless  without  it. 

Butt  and  J.  Qray^  contri.  If  a  new  agreement  arose  in  this  case 
from  the  actual  enjoyment  by  the  defendant,  it  may  be  a  question  whether 
indebitatus  assumpsit  might  not  lie,  either  in  the  common  form  or  in  that 
of  a  special  declaration  on  such  agreement.  But  the  test,  as  appears 
from  Bird  v.  Higgimtm,  2  A.  &  £.  696,  6  A.  &  E.  824,  is,  whether 
the  plaintiff  is  compelled  to  resort  to  the  void  contract :  if  so,  he  cannot 
recover.  [Patteson,  J.,  referred  to  Mortimer  v.  M'CdUar^  6  M.  t  W. 
58.]  Or,  again,  an  action  would  have  lain  for  refusing  to  allow  the 
defendant  the  benefit  of  the  agreement,  although  the  agreement  itself 
passed  nothing :  as,  for  not  giving  possession  of  a  house  pursuant  to  an 
agreement ;  Coe  v.  C/ay,  5  Bingh.  440.  (a)  2.  The  compensation  is  to 
be  ascertained  in  the  mode  pointed  out  by  the  parties  in  their  agreement, 
and  in  no  other.  No  doubt  that  an  action  would  lie  for  not  nominating  an 
*7811  ^^^^^^^^^*  ^^^  there  is  no  express  agreement  in  *the  dedara- 
^  tion,  that  the  party  nominating  an  arbitrator  is  to  give  notice  of 
his  nomination  to  the  other  side. 

Lord  Denman,  0.  J.  As  to  the  second  point,  the  distinction  con- 
tended for  by  the  defendant  might  possibly  be  a  ground  of  demurrer, 
but,  I  think,  very  special.  In  point  of  fact,  neither  party  can  be  said  to 
have  chosen  an  arbitrator,  until  he  lets  the  other  party  know  the  object 
of  his  choice.  *'  Nomination"  implies  notice.  On  this  ground,  therefore, 
I  think  the  judgment  cannot  be  arrested. 

Patteson,  J.  Perhaps,  on  special  demurrer,  this  averment  might 
have  been  objected  to  as  a  negative  pregnant.  But,  after  verdict,  the 
averment  that  the  defendant  gave  no  notice  of  his  nomination  is  the  same 
us  that  he  did  not  nominate  at  all. 

Coleridge,  J.  After  verdict,  an  allegation  that  one  of  the  parties 
omitted  to  do  something  essential  towards  nomination,  namely,  to  gifs 
notice  of  it,  is,  in  effect,  an  allegation  that  he  did  not  nominate. 

(a)  S.  C.  3  Moore  &  PaTne,  57. 
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*  Ebxs,  J«  I  think,  provided  the  essential  brel^ch  be  clearly  averred, 
as  it  is  here,  namely,  that  the  defendant  did  not  make  satisfaction  in 
damages  to  the  plaintiff,  it  is  not  necessary  after  verdict  to  require  the 
strictness  contended  for  by  the  defendant  in  the  other  allegations. 

As  to  the  first  point,  Our.  adv.  wit* 

ChUtan  and  Peacock  next  showed  cause  against  the  rule  for  a  new 
trial  on  the  ground  of  misdirection ;  ^having,  on  the  part  of  the  t^kitoq 
plaintiff,  offered  to  leave  the  amount  of  damages  to  be  rectified,  '' 
if  vrrongly  assessed,  by  arbitration ;  which  offer  was  rejected  by  the 
defendant. 

Butt  and  Chrojfy  contrt^,  relied  on  stat.  1  &  2  W.  4,  c.  82,  s.  2. 

Our.  adv.  vuJt. 

Butt  and  Ghray  then  showed  cause  against  the  rule  for  judgment  non 
obstante  veredicto  on  the  eighth  issue.  From  the  opinion  given  by  the 
Court  as  to  the  materiality  of  the  allegation,  that  the  defendant  never 
gave  notice  of  appointing  an  arbitrator,  it  follows  that  this  issue  is  also 
material,  namely,  whether  notice  of  such  appointment  was  given  on  the 
part  of  the  plaintiff. 

ChUton  and  Peacoe\^  contr^.  The  defendant  baring  (according  to  the 
opinion  of  the  jury,  and  also  of  this  Court)  in  effect  refused  to  appoint 
any  valuer,  the  allegation  that  the  plaintiff  did  not  give  notice  of  such 
appointment  on  his  part  is  quite  immaterial.  Cur.  adv.  vuit. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court  on  the 
rule  to  arrest  judgment  or  for  a  new  trial. 

In  this  case  a  motion  was  made  in  arrest  of  judgment,  on  two  grounds, 
one  of  which  was  disposed  of  during  the  argument:  the  other  was  thai 
the  agreement  set  out  in  the  declaration  to  let  the  shooting  over  a  manor 
was  void,  because  it  agreed  for  an  incorporeal  right,  lying  in  grant,  and 
passing  only  by  deed. 

*But  it  appears  to  us  that  this  ground  cannot  be  sustained ;  r^i^nA 
for,  although  the  agreement  did  not  pass  the  right  to  the  shoot-  ^ 
ing,  still  it  is  not  for  that  reason  void.  An  agreement  to  execute  a  con- 
veyance is  valid  as  an  agreement,  though  it  does  not  operate  to  pass  an 
estate ;  and  its  validity  is  not  affected  by  the  question  whether  the  sub- 
ject of  the  deed  be  incorporeal  or  corporeal. 

It  was  also  contended  that  the  declaration  ought  to  have  shown  a 
grant  by  deed,  and  that  it  was  therefore  bad  for  not  averring  perform- 
ance of  a  condition  precedent.  But,  as  the  right  is  stated  to  have  been 
enjoyed  during  the  whole  period  agreed  for,  and  as  the  absence  of  a 
grant  would  not  occasion  any  damage  to  the  defendant,  we  should  hold 
that  he  had  received  the  substance  of  the  consideration  agreed  for,  even 
if  after  verdict  it  must  be  intended  that  a  grant  was  not  made. 

This  decision  is  not  at  variance  with  Bird  v.  HiggiruoUj  2  A.  &  E. 
696,  6  A.  &  E.  824.  The  plaintiff  there  failed  in  an  action  for  rent, 
or  payment  in  the  nature  of  rent,  claimed  to  be  due  under  a  similar 
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agreement,  becaase  enjoyment  of  the  right  for  the  time  agreed  for  did 
not  appear  on  the  declaration,  but  onlj  an  entry  by  the  defendant. 

The  defendant  also  moved  for  a  new  trial,  becanse  the  jury  included 
in  their  verdict  the  damage  by  rabbits  as  well  as  that  by  game.  But, 
inasmuch  as  the  trial  was  properly  conducted  down  to  the  assessment  of 
the  damages,  and  as  the  defendant  has  refused  every  offer  of  the  plain- 
tiff to  rectify  any  mistake  in  that  assessment,  if  there  be  any,  without 
setting  aside  the  verdict  on  the  issues,  and  as  the  injury  done  by  the 
rabbits  may  be  considered  a  consequence  from  the  preservation  of  the 
•*7fij.i  *S^^^j  ^^  think  that  he  ought  not  to  obtain  the  advantage  of 
^  objecting  to  the  finding  of  the  issues  under  the  pretext  of  object- 
ing to  the  amount  of  damages ;  and  that  his  rule  must  be  discharged. 

Rule  discharged. 

Lord  Denman,  C.  J.,  on  the  following  day  (June  11th),  delivered  the 
judgment  of  the  Court  on  the  rule  for  judgment  non  obstante  vere- 
dicto. 

In  this  case  we  are  of  opinion  that  the  rule  ought  to  be  made  absolute 
for  judgment  for  the  plaintiff,  notwithstanding  the  verdict  for  the  de- 
fendant on  the  eighth  issue,  finding  that^he  plaintiff  did  not  notify  to 
the  defendant  his  choice  of  an  arbitrator  within  a  reasonable  time.  It 
appears  by  the  record  that  the  defendant  was  requested  to  appoint  an 
arbitrator  on  his  part,  and  refused  to  do  so  within  a  reasonable  time.  lu 
effect  he  refused  to  proceed  by  arbitration.  It  is  therefore  immaterial 
whether  the  plaintiff  chose  an  arbitrator,  or  notified  his  choice,  at  any 
time ;  and  the  verdict  on  this  issue  is  consequently  on  an  immaterial 
fiact,  and  does  not  prevent  the  plaintiff  from  having  judgment. 

Bule  absolute  for  judgment  non  obstante  veredicto 

on  the  eighth  i88ue.(a) 

(a)  Reported  by  H.  Merivale,  Eaq. 
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Agreement  to  let  and  take  premieee  *'iTom  the  25th  March,  1844,  for  a  twelTemomh  oertiia, 
and  thence  for  the  continuance  of  the  term  of  the  leoaor'a  intereat  in  the  premieea,  ao  Ion;  ^ 
it  ahall  continue,  until  determined  by  a  aix  montha*  notice  from  the  tenant,  expiring  at  anf 
quarter  of  a  year,  at  the  rent  of  120^.  a  year  :'*  Held  that  the  rent  waa  payable  yearly,  and 
that  rent  for  a  quarter  ending  25th  December,  1845,  could  not  be  recovered  in  an  action  fa 
uae  and  occupation. 

Assumpsit  for  use  and  occupation  of  apartments. 

Plea :  Non  assumpsit.  Particular  of  demand,  80Z.  for  one  quarter's 
rent  due  at  Christmas,  1845.  The  action  was  commenced  January  30th, 
1846.  On  the  trial,  before  Wiohtman,  J.,  at  the  Westminster  sittingi 
after  Trinity  term,  1846,  the  following  memorandum  of  an  agreement 
was  put  in  for  the  plaintiff,  dated  29th  March,  1844. 

<<  Miss  Mary  Jane  Collett  this  day  agrees  to  let  to,  and  Mr.  Joha 
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Curling  agrees  to  take,  the  second  floor  in  the  house  No.  4,  Waterloo 
Place,  Pall  Mall,  with  the  right  of  entry  and  exit  at  all  times  thereto. 
To  hold  from  the  25th  day  of  March,  1844,  for  a  twelvemonth  certain, 
and  thence  for  the  continuance  of  the  term  of  Miss  GoUett's  interest  in 
the  said  premises  so  long  as  it  shall  continue,  until  determined  by  a  six 
months'  notice  from  the  said  John  Curling,  expiring  at  any  quarter  of  a 
year;  at  the  rent  of  120/.  a  year,  free  from  all  rates  and  taxes,  which 
are  not  to  be  borne  by  the  said  John  Curling.  The  aboye  sum  of  120^. 
a  year  to  include  attendance,"  &c. 

The  tenancy  was  still  subsisting,  and  the  defendant  in  possession  of 
the  rooms ;  but  he  contended  that  the  agreement  made  the  rent  payable 
not  quarterly  but  yearly.  The  jury  found  for  the  plaintiff*,  leave  being 
reserved  to  move  to  enter  a  nonsuit.  Wat$an  having  obtained  a  rule 
nisi  accordingly, 

*Sir  J.  JerviSy  Attorney  Greneral,  and  WeUhy  showed  cause.(a)  vi^noa 
Although  the  words  of  the  letting  may  import  a  yearly  payment  ^ 
of  rent,  the  agreement  has  provisions  inconsistent  with  that  construction. 
If  the  payment  of  rent  is  yearly,  the  tenant  may  have  to  pay  rent  for  a 
whole  year,  though  he  occupies 'only  for  part.  Suppose,*  for  instance, 
that  after  nine  months'  occupation  the  tenant  gives  six  months'  notice  to 
quit ;  which  he  may  do,  as  the  notice  may  expire  "  at  any  quarter  of  a 
year :"  he  must  either  pay  a  year's  rent  for  the  three  months,  or  pay 
nothing.  In  Packer  v.  OibbinSj  1  Q.  B.  421,(i)  the  rent,  though  receivedf 
quarterly,  was  held  in  an  action  for  use  and  occupation  to  be  accruing 
de  die  in  diem. 

WcUionj  contri.  Turner  v.  AUday^  Tjr.  k  G.  819,  shows  that  the 
agreement,  as  to  the  first  twelvemonth,  was  for  a  yearly  payment ;  and 
there  is  nothing  to  change  the  construction  as  to  subsequent  years. 
Packer  v.  CHibine  proves  only  that,  if  the  tenancy  had  been  determined 
in  the  middle  of  a  subsequent  year,  rent  might  have  been  recovered  pro 
tanto  in  an  action  for  use  and  occupation :  and  that  furnishes  an  answer 
to  the  plaintiff's  argument.  Our.  adv.  vult* 

Lord  Dbnman,  C.  J.,  now  delivered  judgment. 
In  this  case  the  question  was  whether  the  rent  was  payable  quarterly 
or  yearly.  The  agreement  for  the  rent  of  120Z.  a  year  would  make  it 
payable  yearly,  unless  the  stipulation  for  determining  the  tenancy  by  a 
six  months'  notice,  expiring  at  any  quarter  of  a  year,  ^raises  a  r:KiroiT 
presumption  that  it  should  be  payable  quarterly.  We  cannot  ^ 
infer  any  such  intention  from  that  stipulation;  nor  do  we  find  any 
authority  for  such  a  construction.  Consequently  the  plaintiff's  claim 
ikils.  Rule  absolute.((?) 

(a)  May  26tb.    Befora  Lord  DimiAir,  C.  J.,  Pattisoji,  CoLBSioeB  lod  Eelb,  J«. 
(6)  See  GiUon  t.  Kirk,  1  a  B.  850,  856,  7. 
(A  Reported  by  H.  Merivale,  Ekj. 

TOL.  z.— 58  2  Q 
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BOWNES  and  Others  v.  MABSH. 

To  a  declaration  on  a  bastardy  bond  in  1001.,  conditioned  to  indemnify  tbe 
ezpenaea  of  maintenance,  from  time  to  time,  of  an  expected  bastard  child :  breach,  tbaf 
defendant  had  sufiered  and  permitted  the  child  to  be  maintained  at  the  expense  of  tba 
parish ;  the  defendant  pleaded  that  the  child  waa  past  the  age  of  nartare,  and  waa  uader 
the  control  of  the  parish  oflicera ;  that  he,  defendant,  waa  able  and  wtUii^  to  prorida  lor  th« 
ohild  without  the  assistance  of  the  parish,  and  requeated  the  parish  oflicera  to  deliver  tbe 
child  over  to  his  care  and  management,  which  they  refused  to  do,  and  thereby  the  cfaiU 
had  been  provided  for  by  the  pariah  oflBcers  Toluntarily  and  of  their  own  wrong.  HeU,  aAs 
Terdict,  that  the  plea  contained  an  answer  to  the  action,  though  it  did  not  aver  that  the  child 
was  willing  to  go  to  the  putative  father. 

JBdd^  also,  that  such  bond  required  a  atamp  of  II.  15f.  as  being  a  Bond  "not  otherwna 
charged,"  under  atat.  55  G.  3,  c  184,  Bched.  Part.  I.  Bond;  and  not  351.,  as  a  bond  to 
secure  the  repayment  of  money  to  be  advanced,  dc«.,  or  winch  might  become  doe  oa  aa 
account  cunent,  and  to  an  amount  "  uncertain  and  without  any  limit.' 


fft 


Debt  on  a  bond,  given,  on  the  expected  birth  of  a  bastard  child,  by 
defendant  to  the  chorchwardens  and  overseers  of  the  poor  of  the  parish  of 
Mansfield,  Nottinghamshire,  dated  February  25th,  1825 ;  conditioned  to 
indemnify  the  churchwardens  and  overseers  and  inhabitants  of  and  from  all 
incumbrances,  costs,  charges,  &c.,  by  reason  of  the  birth,  edncation  and 
maintenance  of  a  certain  child,  until  such  child  should  have  obtained  a 
settlement  out  of  the  parish.  Breach,  that,  after  the  birth,  defendant 
did  not  nor  would  indemnify,  &c.,  but  on  the  contrary  thereof  afterwards, 
to  wit,  on  5th  June,  1845,  and  from  thence  until  the  commencement  of 
this  action,  suffered  and  permitted  the  said  child  to  be  maintained  and 
provided  for  at  the  expense  of  the  inhabitants  of  the  said  parish; 
whereby  they,  and  the  plaintiffs  as  churchwardens  and  overseers,  had 
»7Rfil  "^'^^^^'^^^  great  costs,  &c.,  amounting,  &c,,  about  the  maintenance 
•J  of  the  said  child,  &c. 

Pleas :  1.  Non  est  factum.  2  and  4.  Pleas  leading  to  issues  in  fad^ 
aot  now  material.     8.  That  after  the  making  of  the  bond,  and  before 
the  accruing  of  the  causes  of  action,  and  before  the  said  5th  June,  1845^ 
and  before  the  commencement  of  the  suit,  to  wit,  on,  &c.,  the  said  child 
had  attained  a  certain  age,  to  wit,  twenty-one  years,  and  was  then  past 
the  age  of  nurture.       That  the  said  child  at  the  time  of  making  tibe 
request  thereinafter  mentioned  was,  and  from  thence  hitherto  had  betn, 
under  the  power  and  control  of  the  overseers  and  churchwardens  of  the 
said  parish  for  the  time  being.     That  defendant  was  then,  to  wit,  on  the 
day  and  year  aforesaid,  and  thence  hitherto  had  been  and  still  was,  abJe 
and  willing  wholly  and  completely  to  keep  and  maintain  and  provide  for 
the  said  child,  without  the  aid  or  assistance  of  the  said  parish,  and  then 
and  before  any  of  the  said  times  in  the  introductory  part  of  the  said 
plea  mentioned,  to  wit,  on,  &c.,  requested  and  desired  the  then  overseM 
of  the  said  parish,  and  often  afterwards  requested  the  plaintiffs  since 
they  became  and  were  such  alleged  overseers  as  in  the  declaration  men- 
tioned, to  deliver  over  the  said  child  to  his  the  said  defendant's  care  and 
management,  whereby  the  said  child  might  have  been  provided  for  widtcol 
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being  chargeable  to  the  said  parish ;  which  the  plaintiffs  wholly  refused 
and  Btill  did  refuse  to  do :  and  the  said  child  had  thereby  during  all  the 
tijue  in  the  said  supposed  breach  mentioned  been  provided  for  at  the 
expense  of  the  said  parish  by  the  plaintiffs,  and  the  respective  overseers 
and  churchwardens  for  the  time  being,  voluntarily  and  of  their  own 
mrong :  and  that,  if  the  inhabitants,  &c.,  *and  said  plaintiffs,  as  p^^.^Q 
churchwardens  and  overseers,  or  any  or  either  of  them,  had  been  ^ 
at  all  damnified  by  reason  of  the  birth,  education  or  maintenance  of  the 
said  child,  or  by  reason  of  any  charge  touching  the  same,  the  said  over- 
seers, churchwardens  and  inhabitants  had  been  so  damnified  by  their 
own  voluntary  act  and  of  their  0¥m  wrong.     Verification. 

Issue  joined  on  the  first,  second  and  fourth  pleas. 

Keplication  to  the  third  plea :  that  defendant  did  not  request  or  desire 
the  overseers  of  the  said  parish  or  the  plaintiffs  to  deliver  over  the  said 
child  to  his  the  defendant's  care  and  management,  as  in  the  said  plea 
alleged.     Issue  thereon. 

On  the  trial,  before  Pattsson,  J.,  at  the  Nottinghamshire  Summer 
assizes,  1846,  the  plaintiffs,  in  support  of  the  first  issue,  proved  the  ez^ 
cation  by  defendant  of  a  bond,  dated  28th  February,  1825,  whereby  he 
was  bound  to  four  persons  named,  described  as  the  two  churchwardens 
and  two  overseers  of  the  poor  of  (and  in  trust  for  the  inhabitants  of)  the 
parish  of  Mansfield,  in  100/.,  to  be  paid  to  the  said,  &o.  (the  four),  or 
one  of  them,  or  their  certain  attorneys,  successors  or  assigns.  The  coi^ 
dition  was  as  follows. 

"  Whereas  Mary  Cowley,  single  woman,  servant  to  the  above  bound 
John  Marsh,  hath  declared  that  she  is  with  child,  and  that  the  said  child 
or  children  is  or  are  likely  to  be  born  a  bastard  or  bastards  within  the 
said  parish,  and  that  the  said  above  bound  J.  M.  is  the  father  of  the 
said  child  or  children,  to  which  declaration  or  charge  he  hath  submitted, 
and  hath  voluntarily  agreed  to  indemnify  the  parishioners  of  the  said 
parish  of  Mansfield  against  all  expenses  that  may  be  incurred  *by  t-^^q^ 
reason  of  the  said  child  or  children's  birth,  education  and  main-  '- 
tenance,  accordiog  to  the  true  intent,"  &c.,  ^^  of  the  underwritten  condi* 
tion  of  the  above  obligation :  Now  the  condition  of  the  above  written 
obligation  is  such  that,  if  the  said  J.  M.,  his  heirs,  executors  or  adminis- 
trators, do  and  shall,  from  time  to  time  and  at  all  times  hereafter,  fully 
and  clearly  indemnify  and  save  harmless  as  well  the  above  named  church* 
wardens  and  overseers  of  the  poor  of  the  said  parish  of  Mansfield,  and 
their  successors  for  the  time  being,  as  also  all  and  singular  the  other 
inhabitants  of  the  said  parish  which  now  are  or  hereafter  shall  be,  for 
the  time  being,  of  and  from  all  incumbrances,  costs,"  &c.,  ^*  for  or  by 
reason  of  the  birth,  education  and  maintenance  of  the  said  child  or  chil* 
dren,  and  of  and  from  all  actions,  suits,"  Ac,  ^'  touching  or  concerning 
the  same,  until  such  child  has  or  children  have  obtained  a  settlement  or 
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tettlements  out  of  the  said  parish  of  Mansfield :"  then  the  obligation  to 
be  void ;  otherwise  to  remain  in  full  force. 

To  this  bond  there  was  a  stamp  of  1{.  15«.  It  was  objected,  on  tlie 
part  of  the  defendant,  that  the  stamp  was  insafficient ;  bat  the  learned 
Judge  overruled  the  objection,  reserving  leave  to  move  for  a  nonsuit: 
and  a  verdict  was  found  for  the  plaintiffs  on  all  the  issues  except  that 
joined  on  the  replication  to  the  third  plea ;  and  on  this  there  was  a  rer- 
dict  for  the  defendant. 

In  Michaelmas  term  (November  8d),  1846, 

Whitehurtt  moved  for  a  nonsuit,  pursuant  to  the  leave  reserved.  The 
stamp  of  IZ.  15«.  seems  to  have  been  affixed  on  the  supposition  that  this 
instrument  falls  under  the  head,  in  stat.  55  G.  3,  c.  184,  Sched.  Fart  I, 
♦7911  *^^  "  ^^^^  ^^  England,"  "  of  any  kind  whatever,  not  otherwise 
-'  charged  in  this  schedule,  nor  expressly  exempted  from  all  stamp 
duty — ^1{.  15«."  But,  inasmuch  as  the  condition  is  for  repayment  to  the 
parish  officers  of  whatever  they  expend,  and  is  in  the  nature  of  an  in- 
demnity upon  an  account  current,  the  title  applicable  is  rather  ^'  Bond 
in  England*'  **  given  as  a  security  for  the  repayment  of  any  sum  or  sums 
of  money  to  be  thereafter  lent,  advanced  or  paid,  or  which  may  become 
due  upon  an  account  current,  together  with  any  sum  already  advanced 
or  due,  or  without,  as  the  case  may  be ;  where  the  total  amount  of  the 
money  secured,  or  to  be  ultimately  recoverable  thereupon,  shall  be  un- 
certain and  without  any  limit — 25Z."  This  clause  is  not  restricted  bj 
the  words  which  follow :  ^^  And  where  the  moneys  secured,  or  to  be  ulti- 
mately recoverable  thereupon,  shall  be  limited  not  to  exceed  a  given  sum 
— ^the  same  duty  as  on  a  bond  for  such  limited  sum."  For,  though  the 
penalty  of  the  bond  is  only  lOOZ.,  upon  which  the  stamp  is  1/.  10«.,  that 
does  not  limit  the  security,  since  if  the  defendant,  by  continued  pay- 
ments, indemnified  the  overseers  to  any  amount  whatever,  and  then 
made  default  upon  subsequent  expenses,  the  bond  might  be  enforced: 
the  condition,  therefore,  not  the  penalty,  is  that  which  must  be  looked 
to  as  limiting  the  security ;  Scott  v.  Alhopp^  2  Price,  20. 

Lord  Denman,  G.  J.  It  appears  to  me  that  the  clause  on  which  joo 
rely  applies  merely  to  the  case  of  money  advanced  to  the  obligor.(a) 

Coleridge  and  Wightman,  Js.,  concurred. 
^n^cTi       *Erle,  J.     In  Lopez  v.  De  Tastet^  8  Taunt.  712,  it  was  held 
"''  that  a  bond  given  to  secure  damages  to  be  recovered  on  a  new 
trial,  and  costs,  was  properly  stamped  with  a  11.  15a.  stamp,  as  coming 
under  the  head  of  a  bond  "not  otherwise  charged."        Rule  refused. 

In  the  same  term, 

Mumfrei/f  for  the  plaintiffs,  obtained  a  rule  nisi  for  judgment  noa 
obstante  veredicto  on  the  third  plea.  The  case  was  set  down  for  argn- 
ment  in  the  special  paper.  The  points  stated  on  behalf  of  the  plaintiff! 
were,  that,  for  all  that  is  stated  in  the  third  plea,  the  maintenance  of 

(a)  See  Frkk  v.  Bothtrkam,  15  M.  &  W.  39. 
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ibe  child  by  the  psrish  officers  was  not  ToIimtaTy  on  their  part,  infte- 
much  as  it  is  not  alleged  that  the  child  was  willing  to  be  maintained 
by  her  patative  father,  or  by  any  other  person  or  in  any  other  manner 
than  by  the  parish  officers.  And  that  the  defendant,  being  the  pntatiye 
father  of  the  said  child,  was  not  entitled  in  law  to  the  custody  for  the 
purpose  of  the  care  and  management  of  the  said  child  without  her 
consent  thereto,  which  consent  is  not  alleged  in  the  said  plea.  In 
this  term,(a) 

G.  HayeB  showed  cause.    It  is  sufficient  for  the  purpose  of  this 
argument  to  establish  that  the  putative  father  has  a  limited  right 
to  the  care  and  custody  of  his  child,  without  going  so  far  as  to  con- 
tend that  his  rights  in  this  respect  are  coextensiye  with  those  of  a 
^legitimate  father,  which  is  denied  in  Bex  7.  Saper^  5  T.  R.  278,  r^trgo 
and  Rex  v.  MoUUy^  5  East,  224.(i)    He  has  a  right,  at  all  events,  ^ 
as  against  the  parish  officers,  who,  if  they  persist  in  keeping  and  main- 
taining the  child  contrary  to  the  father's  request,  maintain  it  by  their 
own  voluntary  act.    An  indemnity  bond  may  be  satbfied  either  by  pre- 
venting the  loss,  or  by  making  it  good:  and  Simpson  v.  Johtuony  1 
Douglas,  7,  shows  that  parish  officers  cannot  recover  in  respect  of  volun- 
tary payments  made  by  them  for  the  maintenance  of  a  bastard  child; 
which  appears  to  be  also  admitted  in  HayM  v.  Bryant^  1  H.  Bl.  258. 
'CoLBRinoE,  J.    But  the  question  here  is,  whether,  when  a  child  is 
)eyond  the  age  of  nurture,  the  parish  officers  are  bound  to  give  it  up  to 
the  putative  father  from  whom  they  have  taken  a  bond  to  maintain  it. 
Suppose  the  case  of  a  father  whose  conduct  is  notoriously  infamous  ?] 
It  is  sufficient  for  the  present  purpose  to  contend  that  prim&  facie  the 
parish  cannot  charge  the  father  with  the  maintenance  on  his  bond. 
[Coleridge,  J.    It  seems  to  me  that  your  argument  must  assume  some 
relation  between  the  father  and  child  beyond  what  the  law  acknowledges 
in  the  case  of  illegitimacy.]     The  bond  itself  implies  some  such  relation; 
It  is  not  conditioned  to  pay  for  the  maintenance  at  all  events,  but  to 
'^  indemnify  and  save  harmless"  the  parish  from  all  incumbrances  and 
costs  by  reason  of  the  birth  and  maintenance.     That  implies  a  duty  in 
the  parent  to  maintain.     As  to  the  case  supposed :  it  might  be  equally 
possible  that  in  the  case  of  a  legitimate  father  who  was  notoriously  unfit 
or  unable  the  parish  might  refuse  to  deliver  up  a  child  to  him.     In 
Richards  v.  Hodge%y  2  Saund.  82,  *the  argument  of  counsel  was,  r^droA 
that  it  was  a  voluntary  act  on  the  part  of  a  parish  to  put  a  child  ^ 
to  nurse  when  the  putative  father  offered  to  maintain  it ;  and  this  was 
not  denied ;  but  judgment  went  for  the  plaintiff  on  account  of  an  error 
in  pleading.     The  right  of  a  putative  father  to  take  the  child  for  the 
purpose  of  maintenance  was  recognised  in  Burweir$  Cbse,  1  Yentr.  48, 
and  Sherman'B  Casej  1  Ventr.  210.  *  In  Bex  v.  Camfarthj  2  Strange, 

(a)  Friday,  June  4(h.    Before  Lord  DsirMAir,  C.  J..  PATiBSOir,  CouRioaB  and  Eslb,  Js. 
{h)  Note  (a)  to  Eex  v.  DemannevUle. 

2q2 


794  BowNES  V.  Mabsh.  T.  T.  1847. 

1162X<i)  it  wu  held  that  the  prohibition  of  stat.  4  &  5  Ph.  fc  M.  c  8,  & 
8^  agMnst  nnlawfullj  taking  awaj  any  maid  or  woinan  child  unmarried, 
irithin  the  age  of  sixteen  years,  from  the  possession  and  against  the  will 
cf  the  father  or  mother  extends  to  a  bastard  child  in  the  care  of  the 
jratatiTe  father.  The  very  foundation  of  the  legal  claim  on  the  father 
for  maintenance  rests,  in  effect,  on  the  right  of  parentage :  which  k 
•qnally  recognised  by  the  decisions  against  incestnoos  connections  witii 
illegitimate  kindred;  Sains  ▼.  Jeffel,  1  Ld.  Raym.  68,  S.  C.  Comber- 
bach,  856.  In  Netaland  v.  Osamond^  Sayer's  Rep.  93,  S.  C.  1  Bott 
459,  pi.  514,  a  plea  like  the  present  was  held  good  by  the  majority  of 
the  Court:  and,  although  Fostek,  J.,  doubted,  yet  from  the  report  in 
Bayer  it  should  rather  seem  that  he  surrendered  his  doubt  before  the 
judgment  of  the  Court  was  given.  The  plea,  therefore,  appears  to  have 
been  considered  good,  until  doubts  arose  whether  a  putative  father  had 
a  right  to  the  custody  of  his  child ;  StrangewayB  v.  JSofttnton,  4  Taunt 
498.     Pi>pe  V.  iSSsfe,  7  Bing.  477,  was  decided  on  a  different  point 

Jfooatt&iy,  contri.  It  is  not  denied  on  the  part  of  the  defendant  that 
*7951  ^^  child,  being  above  the  age  of  ^nurture,  could  exercise  a  choice 
whether  to  remain  with  its  putative  father  or  not;  and  that 
appears  from  the  case  In  re  Lloyd^  8  Man.  k  G.  547.  But,  that  being 
ao,  it  follows  that  if  the  child  chose  to  remain  with  the  parish  officers  the 
bond  continued  in  force.  Therefore,  there  ought  to  have  been  an  aver- 
ment that  the  child  was  willing  to  go.  This  cannot  be  disputed,  except 
on  the  assumption  that  the  putative  father  has  an  actual  right  to  the 
custody  and  maintenance  of  a  child  above  the  age  of  nurture  ;  which  it 
untenable;  because  in  judgment  of  law  he  is  '^nuUius  filius ;"  Co.  Litt 
128  a :  and  occasional  dicta  of  judges  to  the  contrary  (such  as  that  of 
Wright,  J.,  in  Rex  v.  Comfort^  1  Bott.  458,  pi.  513,  which  was  not 
necessary  to  the  decision  of  the  case)  cannot  be  admitted  against  this 
general  principle.  The  plea  is  also  bad,  inasmuch  as  notice  to  the  over- 
seers of  the  defendant's  ability  or  willingness  to  maintain  the  child  is  not 
averred.  Cur.  adv,  twft. 

Lord  Dbkman,  C.  J.,  in  this  term  (June  12th),  delivered  the  judgment 
of  the  Court. 

In  a  declaration  on  a  bond  of  indemnity  against  the  expenses  of  main- 
taining a  bastard,  the  breach  alleged  is  that  the  defendant  suffered 
and  permitted  the  child  to  be  maintained  at  the  expense  of  the  pariaL 
The  defendant  pleaded,  and  the  jury  in  effect  found,  that,  after  the  chiM 
was  past  the  age  of  nurture,  and  while  she  was  under  the  power  and 
control  of  the  overseers,  he  was  able  and  willing  to  maintain  her  witk 
out  assistance,  and  requested  the  overseers  to  deliver  her  over  to  him, 
whereby  she  might  have  been  maintained ;  but  they  refused  to  do  so^ 
^7961  ^^^  <^hoee  to  maintain  the  child  *at  the  expense  of  the  parish. 
^  The  plaintiffs  have  moved  for  judgment  notwithstanding  tUs  vo^ 

(a)  Sm  8.  C.  (more  fiihy)  as  JBear  ▼.  CtmfiH,  1  BoiU  45S,  pL  513,  6ch  ed. 
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diet,  contending  that  the  facts  in  the  plea  irere  no  defence  irithont 
•dding  that  the  child  was  willing  to  go  to  the  defendant  to  be  maintained 
hj  him.  But  we  are  of  opinion  that  this  objection  ought  not  to  prevailL 
Ab  the  plea  alleges  that  the  child  was  nnder  the  power  and  control  of 
the  plaintiffs,  and  thej  refused  to  deliver  her  over  to  the  defendant 
according  to  his  request,  we  think  that  the  plaintiffs  have  no  right  to 
assome,  after  verdict,  that  the  child  was  unwilling  to  go  to  the  defendant: 
and,  if  the  child  was  indifferent  and  passive,  the  facts  in  the  plea  show 
that  the  defendant  did  not  suffer  and  permit  the  child  to  be  maintained 
by  the  parish ;  he  did  not  suffer  and  permit  that  which  was  contrary  to 
his  express  request.  Rule  discharged,  (a) 

(a)  Reported  as  to  the  motion  for  judf^ent  non  obetaoite  veredicto,  by  H.  Merivale,  Eeq. 


The  QUEEN  v.  The  Justices  of  CARMARTHENSHIRE.     June  12. 

A  coroner  ie  not  entitled  to  ray  remaneration  for  holding  ra  inqneet,  vnless,  in  the  judgment 
of  the  Court  of  Quarter  Seaaiona,  it  waa  proper  that  auch  ioqueat  ahould  have  been  held;  vou 
the  Court  of  Queen'a  Bench  will  not  review  the  judgment  of  the  Seaaiona  on  thia  point. 

Bat  diaburaementa  made  by  the  coroner,  vnder  atat.  7  W.  4  &  1  Vict.  o.  68,  after  the  termina* 
tion  of  the  inqoeat,  muat  be  repaid  to  him,  whether  it  waa  proper  that  auch  inqueat  ahould 
be  held  or  not ;  and  the  aeaaiona  have  no  power  to  diaallow  them. 

Pashlet,  in  last  Easter  term,  obtained  a  rule  nisi  for  a  mandamus, 
directed  to  the  justices  of  the  county  of  Carmarthen,  commanding  them, 
in  Quarter  Sessions  assembled,  to  make  an  order  on  the  treasurer  of  the 
said  county  for  payment  to  Mr.  George  Thomas,  as  one  of  *the  r^-q,^ 
coroners  of  the  said  county,  of  the  sum  of  71.  8«.  8df.,  claimed  I- 
by  him  for  his  fees,  mileage  and  disbursements  in  respect  of  two  several 
inquests  held  by  him  within  the  district  of  the  county  for  which  he  was 
coroner. 

It  appeared  from  the  affidavit  of  the  coroner,  on  which  the  rule  waa 
obtained,  that,  on  2d  February  last,  one  of  the  superintendents  of  the 
county  police  gave  him  notice  that  a  labouring  man  had  come  to  his 
death  suddenly  in  consequence  of  his  fingers  having  been  chopped  off  by 
a  chaff  cutter,  and  that  the  deceased  was  during  his  last  illness  in  receipt 
of  parish  relief,  and  attended  by  the  medical  officer  of  the  parish,  and 
that  there  was  a  rumour  that  the  deceased  had  not  received  proper 
medical  attention  and  treatment.  The  coroner  also  deposed  that,  on 
the  inquest,  he,  at  the  instance  of  the  jury,  required  the  medical  officer's 
attendance :  that  the  verdict  of  the  jury  was  that  the  deceased  died  of 
locked  jaw,  produced  by  injuries  to  his  fingers,  caused  by  a  chaff  cutter: 
that  he,  the  coroner,  before  the  inquest,  considered  that  there  was  some 
doubt,  under  all  the  drcumstances,  whether  the  medical  treatment  of  the 
deceased  had  been  skilful  and  judicious ;  but  that  it  appeared  from  the 
evidence  taken  on  the  inquest  that  the  medical  officer  was  free  from  all 
blame. 
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The  other  inquest  had  been  held  on  the  bodj  of  a  girl  aged  four  years, 
whose  death  was  stated  to  the  coroner  to  have  been  occasioned  bj  her 
clothes  accidentally  taking  fire.  It  appeared  upon  the  inquest  that  the 
deceased  was  sufiered  by  her  parents  to  be  alone  in  a  room  in  which 
there  was  a  fire,  and  from  which  no  precaution  had  been  taken  to  defend 
her.  The  verdict  of  the  jury  was,  that  the  child  was  accidentally  burnt 
^  to  death.     It  was  stated,  in  evidence,  that  about  ^Michaelmas 

^  last  another  child  of  the  same  parents  was  accidentally  scalded, 
and  died  a  few  weeks  afterwards,  and  that  the  coroner  was  never 
informed  of  the  death  of  such  last  mentioned  child,  or  of  the  accident 
that  had  happened  to  it.  It  was  further  stated,  on  the  coroner's  affida- 
vit, that  during  the  year  last  past  he  had  held  twenty-seven  inquests, 
and  that  of  such  number  seven  were  held  on  children  who  had  been 
burned  to  death.  That  such  deaths  were,  in  the  coroner's  belief,  very 
frequent  in  the  county ;  that  in  six  out  of  seven  of  the  last  mentioned 
cases  the  deaths  resulted  from  some  degree  of  neglect  on  the  part  of  the 
parents,  or  others  having  the  custody  of  the  children:  and  that  in  some 
of  the  cases  the  neglect  was  so  gross  as  to  render  it  doubtful  to  the 
coroner  whether  it  did  not  amount  to  manslaughter. 

As  to  both  inquests,  the  coroner  stated  that,  from  the  information 
given  him,  he  conceived  it  to  be  his  duty  to  hold  such  inquests. 

The  affidavit  furnished  the  particulars  of  the  coroner's  claim,  which 
consisted  of  charges  for  money  paid  to  witnesses,  a  fee  of  1/.  1$,  Od,  to 
a  medical  witness  in  the  first  case,  and  also  money  paid  for  hire  of  room, 
and  to  the  jurors,  and  for  the  coroner's  own  fees,  mileage,  &c.  The 
whole  claim  had  been  disallowed  by  the  Sessions,  on  the  ground  that 
they  did  not  consider  either  inquest  necessary.     In  this  term,(a) 

Sir  J.JerviSf  Attorney  General,  and  Oromptan  showed  cause;  and 
PcMey  supported  the  rule. 

*7QQ1       *^^^  course  of  argument,(i)  as  to  the  points  decided,  will  suffi- 
^  ciently  appear  from  the  judgment.     It  was  agreed  that  the  mat- 
ter should  be  disposed  of  on  the  rule.  Cur.  adv.  vuU, 

Lord  Denman,  0.  J.,  now  delivered  judgment. 

Two  questions  arise  in  this  case :  the  first,  whether,  when  the  coroner 
of  a  county  has  held  an  inquest,  paid  a  medical  man  his  statutable  fee 
for  attendance,  and  discharged  the  costs  of  the  jury  and  witnesses,  the 
court  of  Quarter  Sessions  has  any  discretion  as  to  allowing  or  disalloir- 
ing  to  him  his  own  fees,  and  the  repayment  to  him  of  those  smna 
expended,  assumed  to  be  reasonable  in  amount ;  the  second,  whether,  if 

(a)  May  Slat.    Before  Lord  DBirifAir,  C.  J.,  Pattssoh,  Colbxidob  and  Exlb,  Ja. 

(&)  Pankley  impugned  the  aathority  of  Sex  v.  JuMtket  of  Kent,  11  East,  229,  and  referred  to 
f  atat.  4  Ed.  1  (De  officio  eoronaioru),  to  the  dictum  of  Bvller,  J.,  in  Se*  t.  TkeJuttker^ 
Norfolk,  Nol.  Rep.  141,  and  to  aeveral  old  authoritiea,  to  show  that  the  coroner,  under  iheor 
cumetancea  stated  in  the  text,  was  bound  to  hold  the  inqueata ;  and  he  contended  that  tte 
coroner  would  have  been  liable  to  indictment  and  attachment  if  he  had  not  held  them. 
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the  Quarter  Sessions  has  such  discretion,  this  Court  has  any  controlling 
power  over  their  exercise  of  it. 

In  examining  into  the  first  of  these  questions,  it  is  quite  unnecessary 
to  go  into  the  ancient  law  respecting  the  office  of  coroner,  or  the  mode 
in  which  his  remuneration  was  provided  when  first  it  was  thought  right 
or  consistent  with  its  high  dignity  to  assign  him  any ;  for  his  present 
payments  depend  entirely  on  modern  statutes.  Of  these  the  first  is  the 
25  6.  2,  c.  29.  This  is  an  act,  among  other  things,  ^'  for  giving  a  pro- 
per reward  to  coroners  for  the  diu  execution  of  their  office,"  and  com- 
mences, with  stating,  in  the  preamble,  that  the  fee  given  by  stat.  8  H. 
7,  c.  1,  was  not  an  adequate  reward  for  the  general  execution  of  the 
office ;  it  then  enacts  that,  to  the  end  "  that  coroners  may  be  *en-  w■^r^f^k 
couraged  to  execute  their  office  with  diligence  and  integrity,"  a  ^ 
certain  fee  and  mileage  shall  be  paid  them  for  every  inquisition  (except 
in  respect  of  bodies  dying  in  prison)  .which  shall  be  duly  taken.  The  2d 
section  provides  for  the  case  of  persons  dying  in  prison,  and  enacts  that, 
for  every  inquisition  which  shall  be  duly  taken  in  such  case,  so  much 
money,  not  exceeding  20«.,  shall  be  paid  as  the  justices  in  General  or 
Quarter  Sessions  shall  think  fit  to  allow  as  a  recompense  for  the  labour, 
pains  and  charges  of  the  coroner  in  taking  such  inquisition.  In  the  first 
case  the  sum  is  fixed,  and  the  same,  on  every  occasion,  the  mileage  alone 
being  to  be  ascertained ;  in  the  latter  the  sum  is  to  be  determined  by  the 
justices  within  the  limit  of  20«. ;  in  both  cases  the  legislature  contem- 
plates reward  and  remuneration  for  services  rendered,  and  in  both  speaks 
of  inquisitions  duly  taken.  The  due  taking  of  the  inquisition  seems  to 
us  a  condition  precedent  to  the  being  entitled  to  the  reward ;  if  the  pay- 
ment be  made  as  of  course  without  the  control  of  any  one,  and  without 
consideration  whether  the  inquisition  was  duly  taken,  the  act,  instead  « 
of  operating  as  an  encouragement  to  the  execution  of  the  office  with 
diligence  and  integrity,  might  lead  directly  to  its  being  performed  negli- 
gently and  dishonestly.  And  '^due  taking"  implies  not  only  care  and 
diligence  in  the  taking,  but  the  taking  under  such  circumstances  as  make 
it  proper  that  it  should  be  taken.  This,  in  substance,  was  the  view 
taken  of  this  statute  by  this  Court  in  Rex  v.  Ju9tice»  of  Kent,  11  East, 
229,  with  which  we  entirely  concur.  And,  if  this  view  be  correct,  it  is 
obvious  that,  in  the  first  instance  at  least,  the  justices  in  sessions,  who 
are  to  make  the  order  for  payment,  must  exercise  a  "^discretion  p^^/^^ 
in  determining  whether  the  coroner's  conduct  has  been  such  that  *- 
the  order  ought  to  be  made. 

But,  if  they  must  in  the  first  place  exercise  a  discretion,  the  second 
question  made  arises,  and  is  of  easy  solution.  The  act  which  empowers 
them  to  exercise  it  gives  no  appeal  to  this  Court :  and  it  is  an  inflexible 
rule  that  there  is  no  direct  appeal  to  this  Court  from  the  Quarter  Ses- 
sions, unless  it  is  expressly  given  by  statute.  And  this  general  rule  of 
law  operates  most  conveniently  in  this  case  and  the  like.     Whether  or 

VOL,  X. — 59 


801  Regina  v.  Carmarthenshire.    T.  T.  1847. 

not  an  inqneBt  has  been  duly  taken  is  a  qaestion  depending  on  a  nriety 
of  circumstances,  which  can  hardly  be  made  to  appear  on  affidsrits  so 
wdafactorily  as  on  an  oral  examination  by  the  justices,  either  in  com- 
aiittee  or  in  court ;  and,  assuming  the  absence  of  any  corrupt  bias,  they 
•re  so  much  more  likely  to  come  to  a  right  conclusion  on  such  an  exa- 
nination  than  we  could  be  on  aflSdavits,  that  we  should  be  very  unirfl- 
ling  to  take  the  review  of  their  decision.  If,  indeed,  there  were  anj 
ground  for  imputing  a  corrupt  purpose,  there  may  be  an  inherent  power 
in  this  Court  which  would  enable  us  indirectly  to  compel  the  sesuons  to 
do  justice ;  but,  without  expressing  our  entire  concurrence  in  their  pro- 
sent  decision,  we  say,  as  was  said  in  the  case  before  referred  to,  ve  do 
not  ^^see  any  occasion  to  interfere"  with  it. 

But  it  was  contended  that,  whateyer  might  be  decided  with  regard  to 
Ifae  coroner's  own  remuneration  under  stat.  25  G.  2,  c.  29,  yet,  as  to  the 
different  sums  which  he  has  paid  out  of  his  own  pocket,  nnder  different 
subsequent  statutes,  these  were  compulsory  payments  by  him,  and,  as  to 
tiiese,  by  the  statutes  in  question  he  is  entitled  to  be  reimbursed,  and 
the  sessions  have  no  discretion.  These  are,  a  fee  of  1^.  1«.  to  a  medical 
»ftn9l  ^^^^^  ^summoned  by  the  coroner  on  one  of  the  inquests,  the  hire 

^  of  the  room  in  which  the  inquests  were  held,  payments  of  1«.  to 
the  jurors,  and  some  small  incidental  and  necessary  expenses.  These 
charges  are  either  fixed  in  amount  by  statute,  or  their  maximum  is 
limited  by  an  order  of  sessions ;  and  the  coroner  is  compelled  to  paj 
them,  by  stat  7  W.  4  &  1  Vict.  c.  68,  s.  1,  "  immediately  after  the  t€^ 
mination  of  the  proceedings."  The  statute  goes  on  to  enact,  that  the 
^'sums  so  advanced  and  paid  shall  be  repaid  to  the  said  coroner  in  man- 
ner hereinafter  mentioned."  The  manner  is  stated  in  the  third  section: 
within  four  months  after  holding  any  inquest,  the  coroner  is  to  lay  a  full 
and  true  account  before  the  justices  in  sessions,  accompanied  by  snch 
Touchers  as  under  the  circumstances  they  shall  think  reasonable  to 
require,  and  they  may,  ^Mf  they  think  fit,  examine  the  said  coroner  on 
oath  as  to  such  account,"  and,  "  on  being  satisfied  of  the  correctness 
thereof,"  they  shall  make  an  order  on  the  Treasurer  of  the  countjfor 
payment  to  him,  ^^not  only  of  the  sum  due  to  him  on  such  account,  bnt 
also  of  a  sum  of  six  shillings  and  eight  pence  for  every  inquest  holden 
by  him  as  aforesaid,  over  and  above  all  other  fees  and  allowances  ^ 
which  he  is  now  by  law  entitled."  Perhaps  a  distinction  might  be 
taken  between  the  summoning  of  a  medical  witness,  and  the  other 
expenses  now  in  question,  on  the  score  of  necessity ;  but  the  pro- 
priety of  requiring  the  presence  of  the  medical  attendant  of  the 
deceased  in  every  case  in  which  the  death  is  proper  to  be  inquired 
into  at  all  is  so  unquestionable  as  almost  to  amount  to  a  necessity ;  and 
it  is  better  perhaps  to  class  it  among  the*  necessary  expenses  of  a 
*80S1  P^^P^^  inquest.     Now  the  statute  has  no  words  in  it  like  tho8C 

-l  of  stat.  *25  6.  2,  c.  29 ;  and,  although  the  justices  are  empow* 
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ered  to  exambe  the  coroner  on  Oftth,  the  contett  seems  to  show  that  it  is 
rather  with  regard  to  the  expenses  having  heen  actually  incurred  and 
discharged,  and  the  rate  of  payment,  where  he  has  any  discretion,  being 
proper,  than  as  to  any  other  circumstances.     This  does  not,  indeed, 
conclude  the  question.    In  this  statute,  and  the  preceding  one  of  6  &  7 
W.  4,  c  89,  which  are  statutes  for  securing  the  attendance  of  medical 
witnesses,  and  providing  for  the  payment  of  the  expenses  of  inquests,  it 
iras  not  to  be  expected  that  anything  would  appear  as  to  the  propriety 
of  holding  the  inquest.    The  bailiff  who  summoned  the  jurors,  the  jurors 
who  attended  upon  the  precept,  the  witnesses  who  appeared  when  called 
on,  were  all  bound  to  obey  the  authority  under  which  they  acted ;  and 
their  remuneration  could  not  justly  be  dependent  on  the  propriety  of  the 
coroner's  determination  to  hold  the  inquest.     So  also  the  householder 
who  let  his  room  for  the  purpose  of  the  meeting  could  not  be  expected 
to  bquire  whether  the  coroner  did  right  or  wrong  in  holding  it.   In  the9e 
statutes,  therefore,  anything  which  raised  that  question  would  have  been 
quite  out  of  place.    And  this  consideration  seems  to  furnish  the  ground 
for  deeiding  this  part  of  the  role.    By  the  kw,  as  it  stood  before  these 
statutes,  it  appears  by  the  preamble  to  stat.  7  W.  4  and  1  Vict.  c.  68, 
these  charges,  exoeptbg  that  for  medical  witnesses,  wefe  not  certainly 
provided  for  by  law,  and  were  usually,  without  any  lawful  authority, 
paid  out  of  the  poor  rate;  the  charge  for  medical  witnesses  was  by  stat. 
6  ft  7  W.  4,  c.  89,  directed  to  be  so  paid  under  an  order  from  the  coro- 
ner. When  the  coroner  himself  was  not  the  person  who  paid  the  charges, 
but  the  payment  was  *made  by  the  overseers  under  the  coroner's  ^-^^^  4 
order,  whether  issuing  by  usage  or  under  the  statute,  it  is  clear  ^ 
that  the  overseers  oould  not  resist  the  payment  on  the  ground  merely 
that  the  coroner  ought  not  in  the  exercise  of  his  discretion  to  have  held 
the  inquest;  for  the  coroner's  act  was  just  as  binding,  his  legal  authority 
as  great,  the  finding  of  the  inquisition  as  valid,  where  there  was  indis- 
cretion in  holding  the  inquest  as  where  it  was  most  proper  to  do  so.    If 
this  were  so  before  the  statute,  it  seems  to  us  that  the  state  of  things  is 
not  altered  now,  merely  because  for  convenience  the  coroner  is  made  to 
pay  the  charges  in  the  first  instance;  he  puts  nothing  into  his  own 
pocket  by  so  doing:  he  is  merely  the  agent  of  the  countg^  treasurer  in 
paying  the  money,  for  which  before  the  statute  he  used  to  make  an  order 
that  was  obeyed  by  the  overseer :  and,  as  the  payment  is  equally  a  valid 
and  legal  payment  in  respect  of  the  parties  to  whom  it  is  made,  so  he  is 
entitled  to  be  repaid  by  the  justices  when  they  are  satisfied  of  the  cor- 
rectness of  the  account. 

And  this  conclusion  upon  the  whole  meets  the  justice  of  the  case  as 
well  as  it  agrees  with  the  natural  constructioa  of  the  statutes.  All 
temptation  to  hold  inquesta  unnecessarily  is  removed  by  making  the 
coroner's  own  remuneration  depend  on  the  decision  of  the  justices, 
formed  on  an  examination  of  iJl  the  circumstances.    But  those  who 
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obey  his  authority,  as  they  must  do,  in  giving  their  attendance  and  taking 
part  in  any  inquest,  have  their  remuneration  certain ;  irhile,  if  lie  errs 
through  inconsideration  or  officiousness,  he  is  not  punished  to  such  an 
extent  as  might  tend  to  make  him  improperly  slow  in  the  execution  of 
his  office,  which  might  be  the  case  if  he  held  every  inquest  at  the  peril, 
*M'\l  ^^^  merely  *of  losing  his  own  time  and  labour,  but  being  saddled 

-'  with  all  the  expenses  of  the  inquiry, 
'    The  rule,  therefore,  will  be  absolute  as  regards  the  expenses  paid  by 
the  coroner,  and  discharged  as  to  his  own  allowances. 

Rule  absolute  accordingly  .(a) 

(a)  Reported  by  H.  Diviaon,  Eaq. 


WOOD  V.  MYTTON. 

Stst.  3  &  4  Add.  c.  9,  s.  1,  extends  to  a  promieaory  note  peytble  to  tbe  maker*!  own  order,  m 

as  to  make  him  liable,  upon  the  note,  to  an  indorsee. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  defend* 
ant,  on  10th  March,  1845,  made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  to  his  own  order  600{.  for  value  received,  four 
months  after  the  date  thereof  (which  period  had  elapsed  before  the  com- 
mencement of  this  suit),  and  then  indorsed  the  note  to  one  Joseph  Gart 
son,  who  then  indorsed  the  same  to  the  plaintiff:  and  the  defendant 
then  promised  the  plaintiff  to  pay  him  the  said  note  according  to  the  tenor 
and  effect  thereof,  and  of  the  said  indorsements,  &c. 

Pleas  (among  others) :  1.  That  defendant  did  not  make  the  nets, 
modo  et  form&.  2.  That  defendant  did  not  indorse  the  note,  mode  et 
form&.    Issues  thereon. 

On  the  trial,  before  Lord  Dbnman,  C.  J.,  at  the  Middlesex  sittings 
after  last  Trinity  term,  the  plaintiff  obtained  a  verdict.  Sheey  Seijt,  in 
Michaelmas  term  last,  obtained  a  rule  nisi  for  arresting  the  judgment  on 
the  ground  that  the  instrument  declared  on  was  not  a  negotiable  instn- 
ment  within  stat.  3  &  4  Anne,  c.  9,  s.  1. 
•In  this  term,(a) 

M.  Chambers  and  Wordsworth  showed  cause.  The  instrument 
is  negotiable,  either  as  a  bill  of  exchange  or  as  a  promissory  note.  Pro- 
missory notes  were,  in  truth,  negotiable  before  stat.  8  &  4  Anne,  c  9, 
which  was  passed  in  consequence  of  Clerke  v.  Martin^  2  Ld.  Raym.  757, 
Potter  V.  PearsoUj  2  Ld.  Raym.  769,  and  BuUer  v.  Crtp#,  6  Mod.  29, 
cases  decided  by  this  Court  in  the  time  of  Lord  Holt.  The  statute 
itself  does  not  say  that  such  instruments  were  not  previously  negotiable, 
but  merely  that  *^  it  hath  been  held"  that  they  were  not  so.  The  courts 
ought  to  take  notice  of  usages  adopted  by  merchants  in  furtherance  of 

(a)  June  4th.    fiefore  Lord  DEifiiAir,  C.  J.,  PiTTBaoir,  Colexidob  and  Ek£B,  Jb. 
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traffic ;  Pienan  v.  PounteySj  Yelv.  185 :  and  the  statute  itself  is  to  be 
construed  liberally  and  accoi'ding  to  the  usage  of  merchants ;  Stone  v. 
RawliiMonj  Willes,  669,  561 ;  Rawlimon  v.  Stone^  8  Wils,  1 ;  Brown 
V.  Earraden,  4  T.  R,  148 ;  Smith  v.  Kendall,  6  T.  R.  128.     Even 
Lord  Holt,  in  Butter  v.  Cripi,  already  cited,  said  that,  *^it  the  indorsee 
had  brought  this  action  against  the  indorser  it  might  peradventure  lie  ; 
for  the  indorsement  may  be  said  to  be  tantamount  to  the  drawing  a 
new  bill  for  so  much  as  the  note  is  for  upon  the  person  that  gave 
the  note."    It  is  immaterial,  after  verdict,  whether  the  form  of  this 
declaration   is   free  from   objection.     The   declaration   describes   the 
instrument  as  a  promissory  note:    but,  wh^her  it  is  a  promissory 
note  or  a  bill  of  exchange,  circumstances  are  stated  which  show  that 
the  plaintiff'  is  entitled  to  judgment.     No  particular  *words  r4:oA<T 
are  essential  to  the  character  of  a  bill   or  note ;   Morris  v. 
Lee,  2  Ld.  Raym.  1896.     In  Vere  v.  Lewii,  8  T.  R.  182,  a  bill  was 
drawn  by  L.  k  Co.  on  defendants,  payable  to  a  fictitious  person,  and 
purported  to  be  indorsed  by  such  person  to  the  plaintiffs ;  and  the  Court 
thought  the  indorsees  might  recover  on  a  count  stating  that  the  bill  was 
payable  to  bearer,  as  the  circumstances  were  known  to  all  concerned  in 
drawing  the  bill :  and  this  view  was  confirmed  in  Minet  v.  Gtheon,  8  T. 
R.  481,  and  Gibson  v.  Minet,  1  H.  Bl.  569.     The  defendant  in  this 
ease  is,  at  all  events,  chargeable  in  respect  of  his  indorsement,  which  is 
in  the  nature  of  a  new  bill  or  note ;  Hodges  v.  Stewart,  1  Salk.  125, 
Harry  v.  Perrit,  1  Salk.  183,  Heylin  v.  Adamson,  2  Burr.  669,  676. 
In  many  cases  it  appears  that  the  drawer  and  drawee  were  the  same 
person ;  Stark  v.  Oheesman,  Carth.  509,  Robinson  v.  Bland,  2  Burr. 
1077,  Roaeh  v.  Ostler,  1  Man.  k  Ry.  120:  and  an  instrument  may  be 
a  good  bill  of  exchange  notwithstanding ;  Magor  v.  Hammond,{a)  and 
dictum  of  Patteson,  J.  in  Davis  v.  Clarke,  6  Q.  B.  16,  19.     In  such 
cases,  and  also  in  cases  like  Block  v.  Bell,  1  M.  &  Rob.  149,  where  it  is 
ambiguous  whether  an  instrument  is  a  bill  or  note,  it  may  be  difficult  to 
toy  how  the  instrument  should  be  described ;  but  the  courts  have  always 
endeavoured  to  give  some  effect  to  such  an  instrument.     The  defendant 
will  rely  on  the  preamble  to  the  statute  of  Anne,  and  on  the  first  clause 
of  the  enacting  part  of  sect.  1,  from  which  it  may  be  argued  that  tho 
Btatute  applies  to  such  notes  only  as  are  made  by  **  any  person"  payable 
to  any  "other  person  ;'*  and  on  *  Flight  v.  Maclean,  16  M.  k  W.  j-^^/x^ 
61,  where  this  view  of  the  statute  appears  to  have  been  taken,  ^ 
and  to  have  been  applied  to  an  instrument  like  the  present.     But  the 
point  appears  not  to  have  been  argued  for  the  plaintiff  in  that  case, 
because  it  was  supposed  not  to  be  properly  raised  by  the  demurrer  to 
the  first  count  of  the  declaration ;  and  the  plaintiff  was,  probably,  con- 
tent with  judgment  on  the  second  count.     An  instrument  such  as  that  in 
qnestion  is  indeed  a  note  payable  to  some  "other  person,"  so  soon  as  it 

(a)  Cited  in  Harvtf  ▼.  Kay,  9  B.  &  C.  M>i. 
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is  iadoned,  and  k  therefore  entitled  to  mil  the  pnTOeges  g^Tcn Ijihe 
statute.  Thia  aoay  aoconnt  for  the  omifision  of  the  word  "  other"  id  the 
second  enacting  clanse.  The  instniment  here  may  be  likened  to  a  note 
given  by  wife  to  husband,  which  would  be  void,  and  yet,  if  iad<Hr8ed  over 
by  hnsband,  would  be  good  as  between  him  and  the  indorsee;  Edy 
T.  Lane^  2  Atk.  181. 

Shee^  Serjt.,  contrd.  The  words  of  the  statute  and  the  case  of  Flight 
T.  Maclean  are  decisive  against  the  plaintiff.  The  legislature  iatended 
to  put  promissory  notes  on  the  same  footing  with  bills  of  exchange,  ia 
furtherance  of  the  purpose  to  which  bills  of  exchange  are  adapted.  That 
purpose  is  emphatically  exchange ;  and  what  operation  of  exchange  is 
effected  by  a  person  either  paying  money,  or  promising  to  pay  it,  to  him* 
self  7  [Lord  Denmak,  G.  J.  The  language  of  the  section  is  very 
peculiar.  The  first  enacting  clause  provides  that  all  notes  ^^made  and 
signed  by  any  person  or  persons,"  &c.,  ^  whereby  such  person  or  pe^ 
sons"  ^Moth  or  shall  promise  to  pay  to  any  other  person  or  persooa," 
1^8091  ^^''  ^^^^  ^^  payable  to  such  person  or  persons  to  whom  the  *8ame 
^  are  made  payable.  The  next  clause,  which-relates  to  the  nego- 
iiability  of  such  notes,  drops  the  word  ''  other :"  it  says,  "  and  also  eYery 
such  note  payable  to  any  person  or  persons"  shall  be  indcNrsable  oTer 
like  a  bill  of  exchange.]  The  word  ^'  such,"  there,  is  material.  The 
statute  must  contemplate  some  instrument  which  creates  a  contracti  and 
resembles  a  bill  of  exchange.  [Patteson,  J.  Whatever  may  be  the 
case  with  respect  to  a  note  like  this  before  indorsement,  may  it  net,  u 
soon  as  it  is  indorsed,  come  within  the  statute,  either  as  a  note  payaUe 
to  bearer,  if  it  is  indorsed  in  blank,  or  as  a  note  payable  to  the  persoa 
designated,  if  it  is  indorsed  in  full  ?]  If  there  is  no  contraet  after  the 
maker  has  signed  his  name  once,  it  is  difficult  to  see  how  his  signing  hif 
name  a  second  time  can  make  any  difference.  Our.  ado.  iwA. 

Lord  Denman,  G.  J.,  in  this  term  (June  12ch),  delivered  judgment 

In  this  case  the  defendant  contends  that  stat.  3  &  4  Anne,  c.  9,  s.  I9 
does  not  extend  to  the  promissory  note  set  out  in  the  declaration,  which 
is  not  payable  to  any  other  person,  but  only  to  the  order  of  the  maker, 
whereas  the  notes  described  in  the  preamble,  and  the  first  clause,  of  the 
first  section  of  that  statute,  are  notes  made  payable  to  some  other  person 
than  the  maker,  and  the  same  description  is  alleged  to  apply  to  the  sub- 
sequent clauses  of  that  section,  as  the  notes  therein  mentioned  are  ^^such" 
notes  as  had  been  before  mentioned.  The  plaintiff  has  contended  that 
the  description  of  the  payee  given  in  the  first  of  those  dausea  is  not 
*8101  ^^^P^^  '^^  those  that  follow,  relating  to  ^indorsement,  and  that 
under  the  last  of  those  clauses  his  right  to  sue  in  this  aotioa  ii 
maintained. 

The  legblature  appears  to  have  intended  to  give  to  all  prtnussoiy 
notes  the  validity  of  bills  of  exchange ;  and  no  reason  has  been  aastgaid 
why  any  promissory  notes  containing  a  promise  to  pay  should  be  invalidi 
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•0  as  to  enable  the  maker  to  commit  a  fraud.    We  have,  therefore,  con- 
mdered  the  statute  closely,  to  see  if  there  are  not  general  words  of 
enactment,  unrestricted  to  the  particulars  mentioned  at  its  commenoe^ 
ment,  which  would  effect  the  intention  above  mentioned;  and  it  appears 
to  us  that  there  are.    The  first  section  consists  of  the  preamble,  and  four 
clauses  of  enactment.     The  preamble,  afl^r  stating  the  decisions  that 
notes,  whereby  the  maker  promised  to  pay  any  other  person  or  his  order 
money,  were  not  valid  by  the  custom  of  merchants,  recites  the  ezpe* 
diency  of  giving  to  such  notes  the  validity  of  inland  bills  of  exchange* 
Then  the  first  of  the  four  clauses  enacts  that  all  notes  in  writing,  made 
after  a  given  day,  signed  by  the  maker  or  by  certain  agents  of  the 
maker,  therein  described,  whereby  the  maker  promised  to  pay  to  any 
other  person,  or  his  order,  or  to  bearer j  money,  should  be  due  and  paya- 
ble to  the  persons  to  whom  they  were  made  payable.     This  clause  con- 
tains first  a  description  of  promissory  notes  by  certain  requisites,  and 
then  a  description  of  the  person  to  whom  they  are  payable;  and  it 
includes  notes  payable  to  bearer,  which  are  not  strictly  such  notes  as  are 
mentioned  in  the  preamble,  but  an  addition  thereto.     If  it  is  confined  to 
notes  not  indorsed,  it  has  provided  for  all  payees  that  can  claim ;  and 
the  restricted  description  of  the  payee  operates  no  restriction  in  fact. 
The  three  subsequent  clauses,  that  is  the  ^second,  third  and  r-^r.^^ 
fourth,  relate  to  the  indorsements  of  notes.     The  second  enacts  '- 
that  every  such  note  payable  to  any  person  or  persons,  his  or  their  order^ 
shall  be  indorsable  over  as  a  bill  of  exchange.     This  clause,  by  the 
words  **  every  such  note,"  adopts  the  description  of  the  note  in  the  first 
clause  exclusive  of  the  payee,  and  adds  a  different  description  of  payee, 
omitting  to  specify  bearer,  but  extending  to  any  person.    It  indudef^ 
therefore,  in  terms,  notes  payable  to  the  maker  or  his  order,  as  well  as 
notes  payable  to  ether  persons ;  and,  if  the  former  description  of  payee 
was  intended  to  be  incorporated  under  the  word  "  such,"  the  additional 
description  of  payee  would  be  not  only  superfluous  but  incorrect.     The 
third  clause  enacts  that  the  person  to  whom  such  money  shall  be  by 
such  note  made  payable  may  sue  the  maker.     The  fourth  clause  enacts 
that  any  person  to  whom  such  note  that  is  payable  to  any  person  or 
^^  persons,"  **his,  her,  or  their  order,"  is  indorsed,  may  sue  the  indorser 
or  maker  as  in  case  of  bills  of  exchange.    Under  this  clause  the  plaintiff, 
as  indorsee,  sues ;  and  the  construction  above  explained,  in  respect  of 
the  former  description  of  the  note  being  adopted  with  a  new  description 
of  payee,  applies  here ;  and  any  indorsee  of  a  note  payable  to  order  is 
included.    Other  answers  to  the  contention  of  the  defendant  were  offered 
for  the  plaintiff;  bat  it  is  not  necessary  to  consider  them  if  this  oon- 
atruction  of  the  statute  is  correct:  and,  as  thereby  the  words  are  applied 
in  their  ordinary  sense,  and  effect  is  given  to  aU  of  them  and  justice  is 
promoted,  we  adopt  it  for  the  plaintiff. 

We  were  pressed  with  the  decision  in  Flight  v.  Maekanf  16  M.  k  W^ 


611  Regina  v.  Crondall.  T.  T.  1847. 

«fti  91  ^^'  ^^  ^^^^  ^^^  judgment  was  for  the  ^defendant  upon  a  eonnt 
^  similar  to  the  present.  But,  as  the  construction  of  the  statute 
here  stated  was  not  brought  under  the  attention  of  the  Court,  and  as 
the  judgment  was  for  the  plaintiff  on  the  second  count,  so  that  he  reco- 
vered on  the  note  though  he  failed  on  one  count,  and  as  the  decision 
would  render  void  transactions  that  have  been  long  considered  valid,  and 
operate  only  to  protect  a  broken  promise,  and  to  enable  a  debtor  to 
defeat  a  just  creditor,  we  feel  constrained  to  give  our  judgment  upon  the 
different  construction  of  the  statute  which  we  have  for  this  reason 
explained  at  length.  Judgment  for  plaintiff.(a) 

(a)  See  Hooper  v.  Waiiams,  2  Ezch.  13,  and  Brwcn  ▼.  De  WitUon  (Trin.  Vac.  1848),  17  L 
J.  (N.  S.)  Com.  PI.  281. 

Reported  by  H.  DaYiaoD,  Esq. 


The  QUEEN  v.  The  Inhabitants  of  CRONDALL.    June  10. 

On  application  for  an  order  of  removal,  the  pauper  waa  aworn  before  the  juatieea ;  and  her  eri* 
dence  was  taken  down  in  writing  by  the  attorney  for  the  pariah  applying  for  the  order,  who  acted 
in  that  character  only,  and  not  aa  clerk  to  the  josticea :  the  writing  waa  aigned  by  the  paa- 
per ;  bnt  no  jurat  waa  added  to  the  writing ;  nor  waa  it  aigned  by  the  jnaiicea.  At  a  subic^ 
quent  hearing,  the  pauper  waa  again  examined,  and  her  evidence  taken  down  in  writing;  i« 
thia  writing  a  jurat  waa  added ;  and  it  waa  aigned  by  the  juatieea :  and  a  copy  was  aent  to  iht 
pariah  to  which  the  removal  waa  made.  Held,  that  it  waa  not  neeeaaary,  under  atat.  4  &  S 
W.  4,  c.  76,  a.  79,  that  a  copy  of  the  former  writing  ahould  be  alaoaent. 

Relief  given  to  a  pauper  by  order  of  the  board  of  guardiana  of  a  union,  on  account  of  a  partira- 
lar  pariah  therein,  ia  evidence,  on  appeal  by  auch  pariah  againat  an  order  of  removal,  that  the 
relief  waa  given  by  ita  authority. 

On  appeal  against  an  order  of  justices  for  the  removal  of  Martba 
Croncher  and  her  children  from  the  parish  of  Elstead  in  Surrey  to  the 
parish  of  Crondall  in  Hants,  the  Sessions  confirmed  the  order,  subject 
to  a  case.  The  material  points  arose  on  the  following  examinations, 
set  forth  in  the  case. 

♦fti<n  *"  ^^®  examinations  of  Martha  Croncher,  lately  residing  in  the 
■^  parish  of  Elstead  in  the  coanty  of  Sarrey,  and  now  an  inioate 
of  the  workhouse  of  the  Hambledon  Union  in  the  said  coanty,  widov, 
touching  the  place  of  her  settlement  and  the  settlement  of  her  eight 
children,  taken  upon  oath  before  us,  two  of  Her  Majesty's  justices  of 
the  peace  acting  in  and  for  the  said  county  of  Surrey,  the  6th  day  of 
March,  1846."  "  I  am  about  thirty-eight  years  of  age,  and  am  the 
widow  of  James  Croncher,  late  of  the  parish  of  Elstead  in  the  said 
county  of  Surrey,  deceased."  The  examination  then  stated  that  the 
pauper  was  married  to  her  said  late  husband  at  the  parish  church  of 
Crondall  in  1826,  and  that  they  constantly  resided  at  Crookham  in  that 
parish  from  the  time  of  their  marriage  until  the  latter  part  of  1837,  the 
husband  renting  and  occupying  a  house  and  land,  &o.  ^^  During  the 
time  I  and  my  husband  lived  at  Crookham,  we  were  several  times 
relieved  during  the  winter  months  by  the  parish  of  Crondall  with  an 
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snowsDce  of  bread ;  and  I  a)id  my  children  were  once  relieved  by  being 
token  into  the  Union  House  of  the  Hartley  Wintney  Union,  of  which 
Union  the  parish  of  Crondall  aforesaid  was  then  and  is  now  part; 
.where  we  remained  six  or  seyen  days  without  any  endeavonr  to  remove 
my  husband  and  family  to  another  parish.    I  have  by  my  said  husband 
eight  children/'  &c.  (stating  names  ;ind  ages).     "  In  the  year  1838,  my 
husband  went  to  live  in  the  said  parish  of  Elstead ;  he  was  taken  ill  and 
unable  to  work ;  this  was  in  the  latter  end  of  1889,  or  the  beginning  of 
1840.    In  consequence,  I  applied  to  Mr.  Lodge,  Mr.  Rowland,  and  Mr. 
Chandler,  of  Crondall  parish,  for  relief;  they  told  me  I  must  apply  to 
the  parish  where  I  lived,  and  that  they  must  settle  it  with  that  parish. 
I  *accordingly  applied  to  Mr.  Oeorge  Woods,  the  relieving  officer  j-^^- 4 
of  the  Hambledon  Union,  and  he  relieved  my  husband  several  ^ 
times  during  his  illness  with  money.     My  husband  died  in  the  month  of 
June  last ;  at  the  time  of  his  death,  he  and  his  family  were  living  in 
Elstead  parish.     Very  soon  after  his  death  I  applied  to  the  overseers 
of  Elstead  for  relief.     I  was  at  first  relieved  by  them  with  money  and 
bread,  and, afterwards  was  removed  with  my  said  children  from  Elstead 
parish,  in  which  we  were  then  living,  to  the  poor  house  of  the  Hamble- 
don Union,  where  we  are  now  supported  at  the  expense  of  Elstead  parish, 
which  forms  part  of  the  Hambledon  Union.     I  continued  to  reside  with 
my  said  children  in  the  parish  of  Elstead  from  the  time  of  my  husband's 
death  till  we  were  removed  to  the  Hambledon  Union  House." 

*^  The  examination  of  Samuel  Andrews,  of,"  &c.     *'  I  am  one  of  the 
relieving  officers  of  the  Hartley  Wintney  Union.     The  parish  of  Cron- 
dall forms  part  of  the  said  Union,  and  is  situate  in  the  district  of  the 
said  Union  for  which  I  am  the  relieving  officer.     I  produce  a  letter 
hereto  annexed,  which  I  received  from  George  Woods,  the  relieving 
officer  of  the  Hambledon  Union  in  the  county  of  Surrey,  containing  an 
account  of  the  relief  given  by  him  to  James  Croucher  and  his  family, 
amounting  to  21.  2«.  9c2.,  while  resident  in  the  parish  of  Elstead  in  the 
said  county  of  Surrey;  and  an  application  for  the  payment  of  the 
amottnt.(a)     In  consequence  I  made  a  report  of  the  application  to  the 
board  of  guardians  of  the  Hartley  Wintney  Union.    I  produce  the 
application   and  report  book  for  my  district    of   the  said    Hartley 
*Wintney  Union,  commencing  the  25th  day  of  December,  1836,  -^^. . 
and  ending  the  25th  of  December,  1840 ;  this  contains  an  entry  ^ 
cf  the  application  by  James  Croucher  for  relief,  and  an  order  for  pay- 
ment of  the  said  sum  of  2Z.  2$.  9d.  made  the  27th  of  March,  1840,  and 
signed  with  the  initials  of  James  Brooks,  the  clerk  of  the  guardians  of 
the  said  Union.     I  also  produce  the  weekly  out  door  relief  list  of  my 
district  of  the  said  Hartley  Wintney  Union,  commencing   the  25th 
December,  1838,  and  ending  the  24th  day  of  June,  1840.     This  book 

(a)  The  letter,  in  eabetance  m  aboye,  wm  annezed  to  the  examinatioD. 
VOL.  X. 60  2  B  2 
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ocwtaina  an  entry,  for  the  qnarter  ending  Jane  the  24di,  1840,  of  Ai 
pajment  to  James  Crovdier,  hk  wife  and  seren  diildren,  of  thesaidnn 
of  21.  2$.  9d.j  for  the  amonnt  of  relief  gi^en  by  the  said  George  Woo& 
to  the  said  James  Croneher  and  his  family,  in  a  letter  addressed,"  kc, 
dated  14th  May,  1840.(a)  ''The  relief  so  given  Ihe  said  Jsmas 
Croneher  is  charged  in  the  said  ont.door  relief  list  to  the  said  psnik  rf 
CrondaU/' 

''  The  examination  of  George  Wooda,  of,"  &e.    '*  I  was  rdieiing  oft* 
cer  of  the  Hambledon  Union  in  the  eonnty  of  Sorrey,  in  tiie  yean  1889 
and  1840.    Elstead  parish  forms  part  of  this  Union.    In  the  latter  part 
of  the  year  1839,  or  the  beginning  of  the  year  1840, 1  was  applied  to 
by  Martha  Croneher  to  relieve  her  hnsband,  James  Croocber,  who  she 
said  was  ilL    I  went  to  see  him,  and  gave  him  tmnporary  relief;  he  wu 
*fiif:i  ^  ^^  ^™^  living  in  the  parish  of  Elstead  in  the  oovmty  of  *Sm» 
^  rey.    James  Croneher  stated  that  CrondaU,  in  the  coontj  of 
Hants,  was  his  parish.     I  reported  the  dronmstanoe  to  the  board  of 
guardians  of  the  Hambledon  Union,  the  next  board  day.     I  was  tfte^ 
wards  ordered  by  the  board  of  guardians  of  the  Hambledon  Union  to 
relieve  the  pauper  James  Croneher  during  his  illness,  and  eharge  Biidi 
relief  to  Crondall  parish  in  the  Hartley  Wintney  Union,  Hants.    I 
aecordingly  relieved  the  said  James  Croneher  from  time  to  time  durisg 
his  illness,  and  sent  an  aceount  of  sueh  relief  in  a  letter  to  Mr.  Andrens 
of  Odiham,  one  of  the  relieving  <^cers  of  the  Hartley  Wintney  Union, 
who  sent  me  the  amount  thereof  inclosed  in  the  annexed  letter.    This 
was,  I  think,  the  first  letter  I  received  from  him,  and  was  in  answer  to 
my  application  for  the  repayment  of  the  relief  afforded  to  James  Grouchier 
and  his  family.    I  have  received  other  \eU»B  since  the  above  in  tho 
same  handwriting,  in  answer  to  letters  which  I  had  addressed  to  hin, 
'Mr.  Andrews,  relieving  offieer,  Odiham.*   I  kept  no  copy  of  the  acconnl 
or  the  letter  I  sent  to  Mr.  Andrews ;  nor  do  I  know  the  amount  of  the 
account. 

*'  The  examination  of  James  Brooks,  of,*'  &c.  "  I  am  the  clerk  to  thi 
board  of  guardians  of  the  Hartley  Wintney  Union  in  the  county  of 
Southampton.  The  parish  of  Crondall  in  the  said  county  of  Sonthamp* 
ton  forms  part  of  this  Union.  I  produce  the  abstract  of  the  applicatioB 
and  report  book  of  the  said  Union,  commencing  the  25th  March,  1838, 
and  ending  the  24th  day  of  June,  1840.  In  p.  125  of  this  book  ia  a 
entry  of  the  allowance  of  the  sum  of  21.  2t.  9(2.,  to  be  paid  by  Samvd 
Andrews,  the  relieving  officer  of  the  Hartley  Wintney  Union,  for  relief 

(a)  The  letter,  addressed  to  the  relieving  officer  of  the  Hsmbledon  Union,  was  annexed  to 
his  examination,  and  was  as  follows. 

•'  Odihaai,  May  14th.  1840. 
"Sir,— The  inclosed  I  hope  yoa  will  find  correct  for  cash  advanced  to  James  Croneher  ad 
lily,  for  which  we  foel  much  obliged  for  yoor  trouble. 

'*  From  your  hnmble  servant, 

&  Aaotsws.  R.  0." 


10  Adolphus  &  Ellis.  N,  S.  616 

to  James  Croucliery  his  wife  and  seven  children,  during  illness.  Tlie 
entry  *i8  signed  with  the  initials  of  the  Hon.  Frederick  Goagb  r^Q^tf 
Calthorpe,  tixe  presiding  guardian  of  the  said  Union.  The  appli-  ^ 
cation  and  report  book  of  the  said  Samuel  Andrews,  one  of  the  relieving 
officers  for  the  said  Union,  now  produced  by  him,  wherein  an  order  for 
payment  of  21.  2s.  9d.  to  James  Croucher,  his  wife  and  seven  children, 
was  made  the  27th  March,  1840,  is  duly  verified  by  my  initials  as  clerk 
to  the  guardians  of  the  said  Union." 

The  following  were  the  grounds  of  appeal  relating  to  the  points  reserved 
in  the  present  case.  That  copies  of  the  proceedings  before  the  justioes 
by  whom  the  said  order  (of  removal)  was  made  were  not  sent,  with  a 
duplicate,  &c.,  of  the  said  order,  to  the  overseers  of  Orondall ;  and  that 
copies  of  all  the  examinations  taken  before  the  said  justices  touching  the 
settlement  of  the  said  M.  Croucher  and  her  said  children,  and  upon 
which  the  said  order  was  made,  have  not  been  sent  to  us,  particularly 
an  examination  of  the  said  M.  Croucher  taken  on  27th  February  last 
And,  as  to  the  alleged  relief,  &c.,  in  Elstead  in  1889  and  1840,  that  the 
examinations  do  not  contain  any  sufficient  legal  evidence  of  the  relief  of 
the  said  J.  Croucher  or  his  family  by  the  churchwardens  and  overseers 
of  the  said  parish  of  Crondall,  or  by  any  person  or  persons  having  any 
legal  authority  to  acknowledge  the  said  J.  Croucher  as  a  settled 
parishioner  thereof;  and  that  the  evidence  of  the  payment  of  2/.  2«.  9<L 
by  the  board  of  guardians  of  the  Hartley  Wintney  Union  ought  not  to 
have  been  received ;  and  that  the  said  examinations  do  not  contain  any 
evidence  of  payment  of  that  sum  by  the  said  puish  of  Crondall,  or  that 
the  churchwardens  and  overseers  of  Crondall  had  any  notice  of  the  pay- 
ment of  that  sum  for  the  relief  *of  the  said  J.  Croucher  or  other-  r^o^o 
wise,  or  knew  that  the  said  J.  Croucher,  his  wife  and  children,  ^ 
were  not  then  residing  in  the  said  parish  of  Crondall ;  nor  do  the  said 
examinations  contain  any  sufficient  legal  evidence  of  any  acknowledg- 
ment of  the  said  J.  Croucher  or  his  wife  or  children  as  settled  parishioners 
of  Crondall,  by  any  person  or  persons  having  legal  authority  to  bind  the 
said  parish. 

On  the  trial  of  the  appeal,  it  was  proved  that  the  matter  of  complaint 
was  heard,  by  the  justices  who  made  the  order  of  removal,  on  two  days, 
namely,  on  27th  February,  when  some  of  the  witnesses  were  examined, 
and  on  6th  March,  to  which  day  the  inquiry  was  adjourned,  and  on  which 
day  the  remainder  of  the  witnesses  were  examined.  On  27  th  February, 
Martha  Croucher,  the  pauper,  was  sworn,  and  made  a  statement  in  the 
presence  of  the  said  justices,  which  was  taken  down  in  writing.  This 
writing  was  produced  at  the  trial,  and  was  in  the  following  form : 

^^  The  examination  of  Martha  Croucher,  lately  residing  in  the  parish  of 
Elstead  in  the  county  of  Surrey,  and  now  an  inmate  of  the  workhouse 
of  the  Hambledon  Union  in  the  said  county,  widow,  touching  the  place  of 
her  settlement  and  the  settlement  of  her  eight  children,  taken  upon  oath 
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before  tis  two  of  Her  Majesty's  Justices  of  the  Peace  acting  in  and  for 
die  said  county  of  Surrey,  the  day  of  January,  1845.    The  said 

Martha  Croucher  on  her  oath  saith,"  &c.  (then  followed  the  words  of 
ber  examination,  stating  her  marriage  with  her  husband,  their  residence  at 
Crookham,  their  being  taken  into  the  poor  house  at  Crondall,  where  they 
remained  six  or  seven  days,  and  other  particulars,  as  in  her  examination 
♦A1Q1  ^^^'^'^  stated.)     This  writing  was  ^indorsed  "  1845.    Draft  exa- 
-'  mination  of  Martha  Croucher,  Feb.  1845 :  retaken  afterwards.*' 
The  words  "draft,"  "Feb.  1845,"  "retaken  afterwards,"  written  in 
pencil.     It  was   farther  proved  at  the  trial  that,  although  the  above 
document  bears  date  in  January,  the  statement  was  in  fact  made  bj 
Martha  Croucher  on  the  27th  February :  that  the  said  document  vas 
prepared  by  Mr.  King,  who  was  acting  as  the  attorney  for  the  parish  of 
Elstead  and  was  not  otherwise  acting  as  clerk  to  the  said  justices :  that 
Martha  Croucher  signed  it ;  and  that  no  copy  of  it  was  sent  to  the 
appellants:   and  that  the  alterations  therein  and  notes  thereon  were 
made  by  Mr.  King  after  the  27th  February.     It  was  also  proved  that 
the  examination  of  the  said  Martha  Croucher  on  27th  February  vas 
not  signed  by  the  justices,  and  that  she  was  re-examined  on  6th  March. 
Hereupon  it  was  objected,  for  the  appellants,  that  the  said  document 
was  an  examination,  a  copy  of  which  ought  to  have  been  sent  to  the 
appellants  with  the  other  examinations.     The  respondents  answered  that 
it  formed  no  part  of  "  the  examination  upon  which  the  order  was  made." 
The  Court  of  Quarter  Sessions  overruled  the  objection,  subject  to  the 
opinion  of  this  Court,  whether  the  said  written  statement  of  Martha 
Croucher  of  the  27th  February,  sworn  to  by  her,  but  without  a  jurat, 
and  not  signed  by  the  magistrate,  was  to  be  considered  an  examination 
of  which  a  copy  should  have  been  sent  to  the  appellants. 

It  was  also  objected,  for  the  appellants,  that  these  examinations  con- 
tained no  evidence  of  any  acknowledgment  by  the  parish  ofBcers  of 
Crondall  that  J.  Croucher  and  his  family  were  settled  in  that  parish, 
inasmuch  as  the  only  relief  stated  to  have  been  given  to  them  while 
♦ftom  ^^s'^^'^S  ^^*  ^f  ^^®  parish  of  Crondall  was  *the  repayment  Oi 
-^  relief  originally  given  by  the  relieving  officer  of  the  Hambledon 
Union,  in  which  the  paupers  resided,  by  the  guardians  and  relieving 
officers  of  the  Hartley  Wintney  Union,  and  not  by  any  officer  of  the 
parish  of  Crondall :  and  that,  therefore,  the  respondent  was  not  entitled 
to  adduce  evidence  at  the  Sessions  of  any  such  acknowledgment.  But 
the  sessions  overruled  this  objection,  and  confirmed  the  order,  subject  to 
the  opinion  of  this  Court,  whether  the  relief  stated  in  the  examinations 
to  have  been  given  by  the  guardians  through  the  relieving  officer  of  the 
Hartley  Wintney  Union  was  sufficient  to  warrant  the  removing  justices 
in  considering  it  relief  by  the  parish  of  Crondall. 

If  this  Court  should  be  of  opinion  that  Martha  Croucher's  statement 
of  February  27th  was  an  examination  of  which  a  copy  should  have  been 
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sent  to  the  appellants ;  or  that  the  relief  stated  to  have  been  given  hj 
the  guardians  through  the  relieving  officer  of  the  Hartley  Wintney 
Union  was  not  sufficient  to  warrant  the  removing  justices  in  considering 
it  relief  by  the  parish  of  Crondall ;  then  the  order  of  Sessions  and  the 
order  of  removal  were  to  be  quashed ;  otherwise  the  order  of  Sessions 
to  be  confirmed. 

In  Michaelmas  term,  1846,(a) 

Wallinger  and  J.  Pitt  Taylor  were  heard  in  support  of  the  order  of 
Sessions.  First,  it  was  not  necessary,  under  stat.  4  &  5  W.  4,  c.  76, 
s.  79,  that  a  copy  of  the  statement  made  in  February  should  be  sent; 
for  that  was  not  a  regular  examination,  there  being  no  jurat  or  sig- 
^nature  of  a  magistrate.  In  Regina  v.  OtUwellj  9  A.  &  E.  886,  r^coo^ 
the  examination  which  was  not  sent  appears  to  have  been  in  all 
respects  regularly  taken  and  completed.  Regina  v.  Bloxham^  6  Q.  B, 
528,  and  Regina  v.  Norhury^  6  Q.  B.  584,  note  (a),  show  that  the  docu* 
ment,  if  sent,  would  have  been  treated  as  a  mere  nullity.  Perjury  could 
not  be  assigned  upon  it.  In  Regina  v.  Shipstan  upon  Stour,  6  Q.  B. 
119,  an  order  was  quashed  because  the  settlement,  upon  which  the  order 
was  founded,  could  not  be  made  out  without  the  aid  of  an  examination 
which  had  an  imperfect  jurat.  [Coleridgb,  J.  The  words  of  sect.  79 
are  *'the  examination  upon  which  such  order  was  made;"  ^* examina- 
tion'* there  is  held(i)  to  be  a  nomen  coUectivum.  Now,  although  the 
justices  did  not  believe  the  facts  deposed  to  in  any  examination,  that 
would  not  make  it  unnecessary  to  send  a  copy  of  it.]  Not  where  enough 
has  been  done  to  give  it  the  character  of  an  examination :  but  that  is 
not  so  here.  That  evidence,  not  regularly  received  and  drawn  up  with 
the  formalities  proper  to  an  examination,  forms  no  part  of  the  examina* 
tion  upon  which  the  order  is  made,  appears  from  Regina  v.  Holne^ 
9  Q.  B.  70.  The  evidence  here  was  formally  embodied  in  the  examina- 
tion taken  in  March,  and  thus  received  the  character  of  an  examination, 
a  copy  of  which  was  properly  sent :  why  should  a  copy  of  the  previous 
draft  be  sent  ? 

The  Court  then  stated  that  they  would  consider  whether  it  was  neces- 
sary to  hear  the  case  further. 

Lord  Dekman,  G.  J.,  in  the  subsequent  Hilary  vacation  (February 
10th),  stated  that  it  was  quite  clear  that  *all  the  examinations  on  (-^^oa 
which  an  order  of  removal  proceeds  must  be  sent  to  the  parish  on  '- 
which  the  order  is  made ;  but  that  in  this  case,  on  minutely  looking  at 
the  statement,  the  Court  did  not  think  the  point  arose,  because  it  was 
doubtful  whether  this  order  had  proceeded  at  all  on  the  examination  of 
the  27th  February,  inasmuch  as  it  had  not  been  taken  down  by  the  clerk 
to  the  justices,  but  by  a  person  who  was  attorney  for  the  respondent 

(«;  Saturday,  November  14th.    Before  Lord  Dehmak,  C.  J.,  Colbsidob,  WioBTyiir  and 
Bblb,  Ja. 
'  (»)  See  Regina  T.  OmiwdU'S  A.  &  E.  839. 
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pariBb,  and  acted  in  that  character  onlj ;  and  that  it  would  be  neces- 
sary, therefore,  to  hear  the  other  point  argned. 

The  case  was  farther  argued,  in  Easter  term,  1847,(a)  hy 
WaUinger  and  J.  Pitt  Tayhr^  in  support  of  the  order  of  Sessions. 
As  soon  as  it  was  established  that  the  relief  was  given  by  order  of  the 
goardians  of  the  Hartley  Wintney  Union  in  which  Crondall  is  sitnate, 
this  was  a  primft  facie  case  of  acknowledgment  by  Crondall;  and  it 
then  lav  on  that  parish  to  show  that  under  the  circumstances  it  wis 
no  such  acknowledgment.     This  is  the  view  taken  by  the  legislatore 
in  the  enactment  of  stat.  9  &  10  Vict.  c.  66,  s.  7,  '^that  the  deliyery 
of  any  pauper  under  any  warrant  of  removal  directed  to  the  overseen 
of  any  parish  at  the  workhouse  of  such  parish,  or  of  any  union  to 
which  such  parish  belongs  to  any  officer  of  such  workhouse,  shall  be 
deemed  the  delivery  of  such  pauper  to  the  overseers  of  such  parisL** 
Delivery  at  the  union  house  is   a  delivery  to  the  officer  of  eyeij 
parish  in  the  union ;   Slater  v.  ffodgson^  9  Q.  B.  727.     Regina  y. 
*M^l  *'^*  Martin^  New  Sarum,  9  Q.  B.  241,  shows  that  a  parish  is 
-^  charged  with  the  maintenance  of  a  pauper  who  at  a  former  time 
gained  a  settlement  in  what  was  then  a  distinct  part  of  it.     By  analogy 
to  this  decision,  now  that  the  guardians  of  a  union  are  the  established 
representatives  of  the  united  parishes  for  purposes  of  relief  (as  ap- 
pears from  Stat.  4  &  5  W.  4,  c.  76,  ss.  26,  38  and  54),  every  act  done 
by  them  binds  the  parishes,  respectively ;  though  it  certainly  would  not 
do  so  if  it  were  an  excess  of  their  authority ;  as  appears  from  Megina  t. 
The  Juiticee  of  Surrey^  5  Q.  B.  506.     For  this  reason  overseers  are 
compellable  by  mandamus  to  pay  money  ordered  by  guardians  for  pur- 
poses within  the  scope  of  their  authority ;  Regina  v.  Todmorden^  1  Q. 
B.  185.     The  cases  of  Regina  v.  Bradfordy  8  Q.  B.  571,  note  (  ),  and 
Regina  y-  Litth  MarloWj  anti,  p.  228,  turn  on  a  different  point.  It  was 
held,  there,  that  a  statement  of  relief  given  by  a  relieving  officer  on  the 
part  of  a  parish  was  not  sufficient  evidence  to  charge  the  parish.    Bat 
that  was  because  there  was  no  evidence  of  authority  or  assent  by  the 
parish.     Here  it  is  shown  that  the  relief  was  given  by  the  order  of  the 
guardians,  and  charged  to  the  parish  by  their  order ;  and  the  question 
18,  not  whether  Crondall  knew  of  it^  but  whether  Crondall  was  bound  by 
their  act. 

Knapp  and  Comefj  contri.  The  examination  first  taken  ought  to 
have  been  sent,  for  it  constituted  part  of  the  case  against  the  parish  oa 
which  the  order  of  removal  was  made ;  and  the  absence  of  jurat  is 
immaterial ;  Rex  v.  Emden^  9  East,  487.  [Lord  Dbnhah,  C.  J.  We 
MOA-y  *fS^^^  our  opinion  as  to  this  point  on  a  former  occasion.  No 
^  general  question  arose  upon  it ;  but,  with  reference  to  the  pa^ 
ticular  circumstances  of  this  case,  we  were  of  opinion  that  all  the  ezaai- 
nations  had  been  sent.]    As  to  the  other  point.     If  this  evidence  had 

(a)  April  28tb.    Before  Lord  DuauH,  C.  J.,  Patte80]|,  Wio  jtmah  and  Eelb,  J«. 
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rimply  been  that  the  relieving  officer  of  the  union  had  administered 

relief  to  the  pauper,  on  the  part  of  the  parish,  that  would  clearly  be 

insufficient  to  charge  the  parish;  Regina  y.  Little  Marlow.     The  qties-* 

tion  is,  whether  the  case  is  carried  farther  by  the  relief  being  charged 

in  the  out-door  relief  list  to  the  parish  of  Grondall.      This  in  itself 

amounts  to  nothing.    Unless  the  relief  so  charged  is  shown  to  have  been 

given  with  the  knowledge  and  by  the  authority  of  the  parish,  the  entry 

in  the  book  is  no  evidence  to  fix  the  parish ;  for,  if  its  officers,  as  soon  as 

the  entry  was  brought  to  their  knowledge,  repudiated  the  paupers,  still 

they  would  have  no  right  to  erase  the  entry.     The  requisite  knowledge 

and  authority  of  the  parish  are  not  shown ;  and  essential  facts  must  not 

be  left  to  inference ;  Regina  v.  Old  Stratford^  2  Q.  B.  518,  Regina  v« 

Wymandhamj  2  Q.  B.  541,  Regina  v.  St.  Margaretj  Westmimt^rj  7  Qi. 

B.  569.     That  the  guardians  are  authorised  to  order  relief  on  the  part 

of  parishes  is  true;  it  does  not  follow  that  they  are  authorised  agents  to 

bind  parishes  by  admissions*    Relief  administered  to  an  out-door  pauper 

by  the  overseers  of  a  parish  is  a  strong  admission,  because  it  is  taken 

that  the  overseers  would  not  have  given  it  unless  they  had  well  known 

that  the  pauper  was  settled  in  their  parish.     There  is  no  reasonable 

presumption,  when  guardians  order  relief,  that  they  have  the  same  inti* 

mate  knowledge  or  act  on  the  *same  motives.     Guardians  of  a  r^ts^K 

union  have  many  statutory  duties  to  perform  independently  ot  ^    '^ 

parochial  control :   and,  on  the  other  hand,  they  have  no  authority  to 

interfere  with  the  rating  of  the  parishes  within  the  union,  nor  to  give 

notice  of  either  chargeability  or  appeal  on  their  behalf;  Regina  v.  SL 

Mary^  Southamptonj  5  Q.  B.  518,  518,  Regina  v.  Juttieee  of  Surrtjf^ 

5  Q.  B.  506.    The  guardians  therefore  are  not  such  general  agents  that 

their  admission  .can  bind  the  parishes.  Cur.  adv.  vult. 

Lord  Dekhan,  C.  J.,  in  this  term  (June  10th),  delivered  the  judg- 
ment of  the  Court. 

In  this  case  we  take  the  remaining  question  to  be,  in  effect,  whether 
evidence  was  produced  before  the  removing  justices  from  which  they 
could  legimately  infer  that  out  parish  relief  had  been  given  to  the  pauper 
by  the  authority  of  the  appellant  parish.  Where  an  application  for  such 
relief  has  been  made  to  the  relieving  officer  of  a  union,  whose  duty  it  is 
to  examine  into  the  merits  of  the  case,  and  to  report  thereon  to  the  board 
of  gnardians,  and  when  he  has  brought  the  application  before  that  board, 
whose  duty  it  is  to  inquire  into  the  settlement,  and  to  order  such  relief 
only  in  case  of  being  satisfied  that  the  settlement  is  in  one  of  the  parishes 
of  the  union,  and  relief  has  been  ordered  by  that  board  on  account  of 
one  of  the  parishes,  and  given  by  the  relieving  officer  according  to  such 
order,  all  the  steps  now  required  by  the  law  have  been  taken,  and  such 
relief  is  legally  given.  We  also  think  that  the  justices  are  at  liberty  to 
infer  the  authority  of  the  ^parish  for  such  relief  from  those  steps,  r^g26 

the  parish  is  represented  at  the  board  of  guardians,  and  may 
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geqiience  solely  of  the  insofficieiicy  of  the  eyidence  given  by  the  irit- 
nesses  who  appeared  in  support  thereof;"  ''that  he  did  not  take  any 
•otive  part  in  opposing  the  finding  of  the  said  bills,"  ^  and  that  the  only 
part  he  took  was  that,  in  his  capacity  of  a  grand  jnryman,  he  pat  each 
questions  to  the  Witnesses  as  he  thought  would  best  elicit  the  facts  of 
the  case."  Mr.  Hunt  also  made  an  affidavit,  in  which  he  denied  his 
having  unduly  interfered,  in  the  same  terms  as  those  used  by  Mr.  Wal- 
ters. The  foreman  of  the  grand  jury  deposed  that  Walters  and  Hunt 
'^  did  not  take  any  further  or  other  part  in  the  proceedings  on  the  said 
bills  than  the  part  usually  taken  by  grand  jur3rmen  in  examining  wit» 
nesses,  and  did  not  attempt,  in  any  way,  to  bias  or  influence  the  others 
of  the  said  grand  jury;"  '^that  all  the  witnesses  whose  names  wer» 
indorsed  on  the  said  bills  were^  called,  and  such  of  them  as  appeared 
were  examined ;  and  that  the  said  grand  jury,  as  this  deponent  verily 
♦ft<im  ^®^^®^^»  decided  solely  on  the  evidence  so  *adduced."    One  other 

-*  grand  juryman  deposed  to  the  same  effect,  not  negativing  the 
interference  of  Walters  and  Hunt  more  specifically.  The  undersheriff 
of  the  county  deposed  that,  at  the  Quarter  Sessions  next  after  the 
assizes  before  mentioned,  no  grand  jurymen  were  summoned  from  either 
of  the  two  parishes,  (a) 
In  Hilary  term,  1847,(6) 

Whateley  and  Q-.  K.  Richards  showed  cause.  The  affidavits  raise  no 
case  for  a  criminal  information.  It  appears  that  all  the  witnesses  have 
been  heard.  In  4  Bac.  Abr.  406,  ed.  7,  tit.  Informatums  (B),  many 
instances  certainly  appear  of  criminal  informations  in  cases  where  now 
no  such  informations  would  be  granted :  they  are  collected  from  4  Hawk* 
P.  C.  85,  ed.  7,  B.  ii.  ch.  26,  s.  1.  They  include  batteries,  cheats, 
seductions  of  young  men  or  women  into  improper  marriages,  and  many 
other  offences  which  would  now  be  left  to  indictment.  But,  in  4  Bac 
Abr.  231,  tit.  Stghways  (G),  it  is  said  that  the  Court  of  King's  Bench 
<<  never  give  leave  to  file  an  information  for  not  repairing  i  highway, 
unless  it  appear  that  the  grand  jury  have  been  guilty  of  gross  misbeha- 
viour in  not  finding  the  bill ;"  and  Rex  v.  Steyningy  Sayer's  Rep.  92,  is 
cited.  The  reason  given,  that  ^'the  fine  set  on  conviction  upon  an 
information  cannot  be  expended  in  the  repair  of  the  highway :  whereas 
Hioo^-i  on  an  indictment  it  is  always  so  expended,"  is  perhaps  not  "^qnite 

^  satisfactory  now,  as,  under  stat.  5  &  6  W.  4,  c.  50,  s.  96,  it  seems 
that  all  fines  are  to  be  applied  to  the  repair.  In  Rex  v.  Oreeit,  1  Kenyon*B 
Notes,  879,  this  Court  appears  to  have  laid  down  a  rule  like  that  sug- 
gested in  Bacon,  saying,  *'  that  if  a  bill  had  been  preferred  before  the 
grand  jury,  at  the  assizes,  and  the  nuisance  proved,  and  the  jury  hftd, 


(a)  The  affidarits  in  axiawer  contained  also  depoaitions  for  the  purpose  of  negativisf  tW 
Mlity ;  bat  the  counael  who  opposed  the  mie  did  not,  at  thia  atep,  inaiat  upon  the  merits  of  the 
^aaation  between  the  proaecutora  and  the  pariahea. 

{b)  January  28th.    Before  Lord  Dmimiif,  C.  J.  Pattssok,  Colseidob  and  Wtsanmr.  J«* 
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notwitliBtanding,  refused  to  find  the  bill,  that  might  have  been  an  induce- 
ment to  the  Court  to  grant  this  motion."     The  nuisance,  of  which  proof 
is  to  be  so  required,  appears  to  be  something  more  than  mere  non-repair. 
It  seems,  indeed,  that  there  is  a  precedent  in  the  Grown  Office,  of  a 
criminal  information  granted  against  the  inhabitants  of  Berkshire  fof 
not  repairing  a  bridge.(a)     Stat.  4  &  5  W.  &  M.  c.  18,  which  (sect.  2) 
pat  an  end  to  the  exhibiting  of  criminal  informations  without  leave  of 
the  Court,  except  by  the  Attorney  General,  does  not  point  out  the  occa- 
sions on  which  the  Court  ought  to  act :  but,  since  that  statute,  informa- 
tions have  been  granted  more  cautiously  than  before.    In  Rex  r.  Weh- 
Bom  ^  Walton,  1  Sess.  Ca.  168,  S.  C.  W.  Kel.  (Cases  m  K.  B.),  68,  5 
G.  2,  an  information  was  moved  for,  for  non-repair  of  a  highway,  where 
the  grand  jury  would  not  find  the  bill ;  but  it  appears  only  that  a  rale 
nisi  was  granted :   a  precedent,  in  the  case  of  the  parish  of  Lough- 
borough, is  cited  in  the  argument ;  but  the  circumstances  do  not  appear* 
In  Bex  V.  Chedinfold,  Ca.  K.  B.  Temp.  Hardw.  159,  9  G.  2,  a  rule  for 
an  information  for  non-repair  was  made  absolute  '^  for  the  example  sake," 
it  appearing  that  there  had  been  an  attempt  to  rely  upon  a  repair  merely 
colourable.   Rex  v.  Steyningj  27  G.  2,  was  later  than  any  of  these  cases. 
^'PaMey,  contri.     The  fact  that  two  of  the  inhabitants  were  r^ogo 
part  of  the  grand  jury  raises  a  case  within  the  principle  admitted  ^ 
on  the  other  side,  and  acted  on  by  this  Court  some  years  since,  when  an 
information  was  granted  against  the  Inhabitants  of  Berkshire  for  non- 
repair of  a  county  bridge,  the  county  Grand  Jury  havmg  thrown  out  the 
l>ilL(i)    In  Regina  v.  The  Jmticee  of  HertfordBhire,  6  Q.  B.  753,  an 
order  of  quarter  sessions  was  brought  up  to  be  quashed,  because  two  of 
the  magistrates  who  had  acted  were  interested  in  the  result ;  and  the 
Coart  there  disallowed  the  principle  (supposed  to  have  been  countenanced 
by  some  expressions  from  the  Bench  in  Regina  v.  The  Cheltenham  Com-' 
missioner$j  1  Q.  B.  467)  that  the  invalidity  of  the  proceeding  depends 
npon  the  fact  that  the  votes  of  interested  parties  affected  the  result. 
Stat.  4  &  5  W.  &  M.  c.  18,  was  not  passed  to  narrow  the  class  of  cases 
in  which  informations  should  go,  but  to  protect  parties  who  were  the 
enbject  of  them,  by  requiring  security  for  costs ;  sect.  2 ;  and,  in  some 
cases,  as  appears  from  JRex  v.  Prdby,  1  Eenyon*s  Notes,  250,  by  restrain- 
ing an  oppressive  proceeding.     The  Loughborough  case,  cited  in  Rex  v. 
Wehbom  ^  WaUonj  is  an  authority,  later  than  the  statute,  for  granting 
the  information.   A  criminal  information  was  granted  against  commoners 
for  a  riot  in  pulling  down  fences,  in  18  G.  2 ;  Rex  v.  Wyv%l.{e)   And  in  the 
pirections  for  Justices  of  the  Peace,  &c.,  at  the  Old  Bailey,  given  in  Sir 
J.  Eelyng's  ^Reports,  p.  5,  the  Coroner  and  Secondaries  are  re-  r^QQ^ 
quired  to  attend  this  Court,  that  informations  may  be  put  against  '- 

M  PotC,  p.  832,  note  (a). 

ih)  Mich.  3  G.  4.    Tha  com  wm  meatloDsd,  daring  the  aignmtnt,  by  iht  Ma«tar  of  th* 
Ciown  OfBoe. 

M  Not0  (a)  to  IfoMii  V.  (Uumr^  2  Mod.  66. 
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townships  for  escapes.  The  cases  mentioned  in  4  Hawk.  P.  C,  B.  iL  c.  26, 
B.  1,  have  been  referred  to  on  the  other  side.  In  Mr.  Prynn*8  Ca^e,  5  Mod. 
459,  an  information  was  exhibited,  and  held  to  lie,  against  seyentj  per- 
sons  for  a  riot.  In  Rex  v.  Joliffe{a)  a  criminal  information  was  granted 
against  a  private  person  for  procuring  the  appointment  of  particular 
overseers  with  a  view  to  his  own  advantage.  In  1  Chitt.  Cr.  L.  849, 
ed.  2,  the  cases  in  which  the  information  will  be  granted  are  enmne- 
rated :  and  they  appear  to  extend  to  all  offences  below  felony :  and  the 
limitations  given,  as  to  the  discretion,  in  p.  858,  are  ^^  either  becanse 
the  offence  does  not  require  so  severe  a  proceeding"  (which  seems  to 
have  been  the  view  of  the  Court  in  Rex  v.  Prohy^  1  Kenyon's  Notes,  250, 
though  it  is  not  easy  to  see  why  the  proceeding  is  more  severe  than  an 
indictment)  '^ — because  the  party  applying  is  himself  culpable — or 
because  the  consequences  of  such  a  measure  would  be  peculiarly  oppres- 
sive." None  of  those  limitations  apply  here;  and  the  case  is  within  the 
limits  laid  down  in  Rex  v.  Steyning,  Sayer's  Rep.  92 ;  where,  however, 
the  Court  was  not  unanimous  in  refusing  the  rule,  and  the  majority  seem 
to  have  thought  the  application  frivolous :  the  affidavits  here  show  the 
necessity  of  interposition.  Cur.  adv.  vulL, 

Lord  DsKMAN,  C.  J.,  in  the  following  vacation  (8th  February),  deli- 
vered the  judgment  of  the  Court. 

♦fi^iii       ^^^  ^^^  ^^  application  of  a  peculiar  kind.     A  road  *indict- 
^  moot  having  been  ignored  by  the  grand  jury,  the  prosecutor 
asked  leave  of  this  Court  to  file  a  criminal  information  against  the 
inhabitants  of  the  two  parishes(i)  in  which  the  road  lies. 

The  affidavits  produced  by  him  stated  that  two  gentlemen  possessing 
landed  property  in  these  parishes  attended  on  the  grand  jury,  and  took 
an  active  part  towards  throwing  out  the  bills ;  a  witness  who  came  before 
them  says  that  he  heard  one  of  these  gentlemen  inform  his  brother  grand 
jurymen  that  the  road  was  useless.  Before  the  assizes,  the  same  gen- 
tleman had  been  applied  to  as  a  magistrate  on  the  propriety  of  present- 
ing the  road,  and  had  discountenanced  a  proposal  to  refer  the  question 
of  liability  to  a  barrister,  saying  that  it  was  much  fitter  for  the  decision 
of  a  Judge.  None  of  these  facts  are  denied :  but  these  two  gentlemen 
swear,  in  the  same  very  general  terms,  that  they  took  no  undue  part  in 
the  proceeding ;  and  the  foreman  and  two  other  members  of  the  grand 
jury  state,  in  their  affidavits,  that  the  two  gentlemen  did  nothing  unusual 
on  that  occasion. 

Now  the  bona  fides  of  the  proceeding  against  the  parishes  is  undoubted; 
and  there  is  a  strong  case  as  to  the  road  being  a  highway,  and  the 
parishes  liable.  This  case  any  one  of  the  public  has  a  right  to  bring 
before  a  jury  for  decision  :  but  we  are  of  opinion  that  the  prosecutor  has 
been  improperly  obstructed  in  the  exercise  of  that  right.     We  do  not 

(a)  Cited  in  Rt*  r,  Waddingiom,  1  East,  154. 

(6)  No  diatioct  question  aroae  m  to  the  parish  of  Bamwoo^ 
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impute  any  improper  motives  to  those  who  interfered,  in  the  manner 
described,  nor  express  any  opinion  on  the  merits  of  the  case :  but  we 
think  that  their  connection  with  the  parishes  indicted  onght  to  have  pre- 
vented them  from  ^taking  any  part  in  the  discussion  whether  the  p^Qoc 
bills  should  be  found  by  the  grand  jury.  The  statement  of  the  '- 
inutility  of  the  road,  though  it  might  be  irrelevant,  was  not  unlikely  to 
influence  the  grand  jury  in  their  decision.  No  imputation  is  cast  upon 
that  body  at  large  :  but  the  two  or  three  members  whose  affidavits  were 
produced  prove  no  more  than  that  they  individually  were  not  aware  of 
any  peculiar  activity  in  the  parties  whose  conduct  is  called  in  question. 

The  circumstances  appear  to  us  to  be  so  irregular,  and  so  inconsistent 
with  the  due  administration  of  justice,  that  this  Court  is  bound,  in  the 
exercise  of  its  controlling  power,  to  place  the  matter  in  a  proper  train 
for  impartial  investigation.  The  rule  accordingly  must  be  made  abso- 
lute.    See  the  case  of  Rez  v.  Q-reen,  1  Eenyon's  Notes,  879. 

Rule  absolute. 
The  information  was  accordingly  filed;  the  defendant  pleaded  Not 
Guilty,'  and  issue  was  joined.     In  this  term,(a) 

Panhley  applied,  on  the  part  of  the  prosecution,  for  an  order  to  exa- 
mine, on  oath,  under  stat.  1  W.  4,  c.  22,  s.  4,  a  witness  resident  in 
Gloucestershire,  on  aflidavits  showing  that  he  was  a  material  witness, 
and  unable,  from  permanent  sickness,  to  attend  the  trial.     That  act 
(sect.  1)  extends  the  provisions  of  stat.  18  G.  8,  c.  68,  s.  40,  to  all 
**  actions  depending  in  any  of  His  Majesty's  Courts  of  Law  at  Westmin- 
ster,  in  what  place  or  country  soever  the  cause  of  action  may  have 
arisen,"  ^^  when  it  shall  appear  that  the  examination  of  witnesses  under 
a  writ  or  commission  issued  in  pursuance  of  the  authority  hereby  given 
'^will  be  necessary  or  conducive  to  the  due  administration  of  |-^Qn/» 
justice  in  the  matter  wherein  such  writ  shall  be  applied  for."  '- 
The   question  is,  whether  these  words  are  large  enough  to  embrace 
informations  on  behalf  of  the  Crown.     The  word  ^'action"  has  been 
extended  in  its  meaning,  for  similar  purposes,  by  various  authorities.    It 
has  been  held  to  include  issues  out  of  Chancery ;  Bourdeaux  v.  Rowej 
1  New  Ca.  721 :  although  in  King  v.  Simmondsj  7  Q.  B.  289,  in  Exch.  ^ 
Ch.,(i)  it  was  held  that  error  could  not  be  brought  on  a  judgment  upon 
an  issue  under  the  Interpleader  act,  1  &  2  W.  4,  c.  58.     [Patteson,  J. 
Supposing  that  the  words  of  sect.  1  are  large  enough,  when  construed 
together  with  sect.  40  of  stat.  18  G.  8,  c.  68,  to  embrace  informations, 
BtiU  that  section  appears  to  relate  to  examinations  to  be  taken  in  colo- 
nies and  other  places  in  foreign  parts  only :  the  power  to  examine  wit- 
nesses in  England  is  given  only  by  sect.  4 ;  and  that  section  speaks 
only  of  any  *'  action"  depending  in  the  Courts  therein  named.]     The 
words  of  sect.  1,  ^^  in  what  place  or  country  soever  the  cause  of  action 

(a)  Jane  11th  and  12th. 

(6)  Judgment  ■ffirmad  in  Dom.  Pioc. ;  Kmg  v.  jSumnmi^,  1  H.  L.  Ci.  754. 
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mmj  luiTe  Arisen,"  are  safficient  to  extend  its  provisions  to  exumu^ 
tions  in  England,  independently  of  sect.  4.     [Erle,  J.    It  iras  dedddd 
in  Regina  r.  Woody  7  M.  jc  W.  571,  and  The  Attorney  General  y.  BoBd, 
6  M.  Jt  W.  60,  that  sect.  1  does  not  extend  to  informations  at  the  suit 
of  the  Queen.]    If  those  cases  are  to  he  held  as  deciding  the  point,  thej 
leave  at  all  events  the  application  under  sect.  4  untouched.    The  onlj  case 
as  to  the  power  under  that  section  to  direct  the  examination  of  a  wit- 
ness in  England  to  be  taken  on  an  information  is  The  Attorney  Oenerd 
*y.  ReiUy,  13  M.  &  W.  676,  where  the  Court  of  Excbeqaer  nade 
J  the  rule  absolute,  but  declined  to  decide  the  point,  whether  the 
examination  would  be  receivable  in  evidence  at  the  trial.    [Ebli,  J. 
'That  was  under  the  peculiar  practice  of  the  Court  of  Exchequer  in  reTe- 
nue  cases.]    If  the  question  depends  on  the  construction  of  the  word 
^^  actions,"  it  should  be  remembered  that  the  present  is  substantially  a 
civil  proceeding,  as  much  as  a  quo  warranto ;  Rex  v.  Franm^  2  T.  B. 
484.(a)    But  the  Court  has  also  power  to  issue  such  commissions  at 
common  law,  for  its  own  information.     In  Moetyn  v.  JPnir^ae ,  1  Cowp. 
161,  174,  Lord  Mansfield  cited  a  case  with  approbation,  in  which  the 
Court  enforced  the  consent  of  one  party  hj  means  of  a  rule  to  stay  pro- 
ceedings unless  such  consent  was  given.    In  Rex  v.  MorpheWy  2  M.  &  S. 
602,  a  case  of  misdemeanour,  the  Court  obliged  the  defendant  to  conseiKl 
to  an  examination  upon  interrogatories,  as  a  oondition  of  posl^ningthi 
trial.    In  Maeatday  v.  ShackeU,  1  Bligh.  N.  S.  96j  it  appears  to  hare 
been  considered  that  a  commission  could  issue  (before  stat.  }  W.  4,x;.  22) 
to  examine  witnesses  abroad  in  an  action  of  libel.    And  in  all  these 
cases  mere  consent  could  not  have  given  the  jurisdiction,  if  the  power 
bad  not  otherwise  existed. 

Lord  DsNMAK,  C.  J.  I  do  not  think  the  power  now  claimed  is  inci- 
dent to  the  jurisdiction  of  this  Court  at  common  law.  It  is  true  that 
instances  of  its  exercise  may  be  found :  but  they  have  not  been  regarded 
^^Q^-  as  authorities.  Such  an  application  can  be  granted  oolj  "^under 
-I  the  statutes.  But  the  statute  1  W.  4,  c.  22,  instead  of  the  wordi 
^'indictments  or  informations*'  used  in  stat.  18  G.  8,  c.  68,  s.  40,  speab 
of  actions  only.  And  there  is  reason  for  the  omission ;  for,  while  the 
power  thus  given  may  be  of  great  benefit  in  cases  between  private  parr 
ties,  it  is  easy  to  conceive  mudi  inconvenience  arising  from  it  in  matters 
in  which  the  Crown  is  concerned. 

Patteson,  J.  It  is  clear  there  was  no  such  power  at  common  lav; 
otherwise  the  circuitous  method  pointed  out  in  Moetyn  v.  Fabrigiu  wooU 
not  have  been  necessary.  The  point  as  to  sect.  4  was  expresaly  decidai 
by  Parke,  J.,  in  Rex  v.  Lady  Brmoe^  1  Dowl.  P.  C.  520. 

CoLEmnaB,  J.,  concurred. 

EniiE,  J.  The  reason  why  criminal  proceedings  irere  not  included  h 
the  act  may  have  been  that,  according  to  principle,  an  accused  partj 

(•)  B^  Umy.  SutUm^^B.  St  Ad.  58;  Btgma  t.  !;««&,  10 ▲.  Jt  &  188,  406. 
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ongKt  to  have  the  opportunity  of  seeing  and  crosa-ezamining  the  witnesaaa 
agarast  him.  Bule  refu8ed.(a) 

The  case  was  tried  at  the  following  summer  assises  for  Gloucestev- 
shire,  before  CoLERiDaB,  J. ;  when  the  defendants  were  found  Guiltj. 

(fl)  Reported,  from  p.  6SD,  by  H..MerinJe,  £eq. 
BND  OF  TKINITr  TERM. 


*Crinitq  I^aration.(a)  i*m 

Tho  QUEEN  i;.  The  REOISTRAE  4ii  Joint  Stock  Companies. 

In  the  Matter  of  the  SHEFFIELD  and  ROTHERHAM  and  CHES- 

TERFIELD  Fire  and  Life  Insnranoe  Company. 

A  joint  stock  company  completely  registered  under  etat.  7  dc  6  Vict.  c.  110,  end  thereby  "  incor- 
porated* *  by  virtue  of  sect.  25,  has  no  power  after  such  incorporation  to  change  its  name.  And 
the  registrar  of  joint  stock  companies,  having  refused  to  receive  a  return  of  such  change  •! 
name,  prxtuced  under  secL  10,  was  held,  on  motkn  for  a  mandamua,  to  have  done  righf^. 

A  RT7LB  nisi  had  heen  obtained  for  a  mandamus  to  the  registrar  of 
joint  stock  companies  to  receive  and  register  the  return  of  the  change 
of  name  of  a  joint  stock  company,  within  the  meaning  of  stat.  7  &  S 
Vict.  c.  110,  from  the  name  of  "  The  Sheffield,  Rotherham  and  Chester- 
-field  Fire  and  Life  Insurance  Company*'  into  the  name  of  the  ^*  Nordi 
of  England  Fire  and  Life  Insurance  Company.*' 

It  appeared  from  the  affidarits  that  the  Company  ifas  completely 
registered  on  18th  December,  1845,  under  stat.  T  &;  8  Vict.  c.  110,  and 
received  a  certificate  of  such  complete  registration,  as  provided  by  the 
act,  under  the  first  of  the  above  names,  pursuing  l^e  deed  of  partnership, 
irhich  bore  date  the  26th  November,  1845.  The  name  was  set  forA 
scoordingly  in  the  schedule  to  the  deed  coirtaining  the  several  particu^ 
lars  required  by  sect.  7  of  the  act.  The  deed  provided  that  two-thirds 
of  the  votes  of  the  shareholders  present,  and  not  declining  to  vote,  al 
two  extraordinary  meetings  specially  called,  or  at  any  ballot  which 
«haald  have  been  duly  demanded  at  such  meetings  or  either  of  them, 
«hoold  be  requisite  to  '^make  new  laws,  regulations,  provisions  p^o^ 
and  by-laws  for  the  said  Gompany,  or  amend,  alter  or  repeal  all  ^ 
or  any  of  the  laws,  regulations,  provisions  and  by-laws  of  the  Gompany 
lor  the  time  bmng,  or  to  direct  any  supplementary  or  additional  deed  ef 
aettlement,  or  to  change  the  name  w  sfyZe/#r  the  time  being  of  the  Com- 

<a)  The  Court  sat  m  Kane  on  the  14th  and  ISth,  21st  to  2Sd,  25tfa  and  90tfa,  of  June,  and  1st. 
Id,  3d«  and  7th  of  Julf,  in  this  Tacation. 
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panj,  or  to  consent  to  any  extension  or  alteration  of  the  general  object 
or  bnsiness  of  the  Companj  as  in  the  said  deed  defined,  &e.  The  share- 
holders having  subsequently  resolved,  pursuant  to  a  special  power  in  the 
deed,  to  raise  the  capital  from  200,0001.  to  500,000/.,  a  spedal  meeting 
of  the  directors  was  held  on  23d  September,  1846,  at  which  it  vu 
resolved,  subject  to  the  approval  of  the  shareholders,  that  the  Company 
should  bear  the  name  of  The  North  of  England  Fire  and  Life  Insarance 
Company.  This  resolution  was  duly  confirmed,  at  two  extraordinary 
meetings  of  the  shareholders,  by  the  requisite  majority.  A  return  of 
the  change  of  name  w^s  accordingly  transmitted  to  the  registrar  of 
joint  stock  companies,  who  declined  to  receive  it,  on  the  ground  that 
the  Company  was  already  completely  registered  under  sect  25,  and 
declared  to  be  incorporated  by  the  name  mentioned  in  the  deed  of  settle- 
ment. A  draft  of  a  supplementary  deed  for  the  purpose  of  carrying  ont 
this  resolution  was  afterwards  prepared  and  tendered  to  the  registrar, 
who  declined  to  receive  it.     In  the  last  term,(a) 

Sir  J.  JerviSf  Attorney  General,  and  WaddingUm^  showed  cause. 
This  is  a  question  of  some  difficulty.  The  Company  contend  that, 
*R411  ^^^^^^g^  ^  corporation  is  *bound  either  to  accept  or  repudiate  a 
^  grant  in  full,  yet  it  may  obtain  a  new  charter  with  a  new  name. 
That  is  conceded.  But  the  point  here  arises  simply  on  the  terms  of  stat 
T  &  8  Vict.  c.  110.  By  sect.  10  it  is  provided  that  ^^  within  six  months 
after  any  change  shall  have  taken  place  in  any  of  the  particulars  here^ 
inbefore  required  to  be  set  forth  in  the  schedule  to  the  deed  of  settle- 
ment" (set  forth,  that  is,  for  the  purpose  of  complete  registration), 
*^  except  so  far  as  respects  the  shareholders  thereof  and  their  respective 
shares,  there  shall  be  transmitted  returns  of  such  particulars,  so  far  as 
the  same  shall  have  been  changed :  and  if  within  such  period  any  such 
return  be  not  made,  then,  on  conviction  thereof,  every  director  of  such 
company  shall  be  liable  to  pay  a  sum  not  exceeding  201."  These  parti- 
culars are  specified  in  sect.  7 ;  and  the  firot  is,  the  name  of  the  com- 
pany. And,  by  sect.  14,  it  is  provided  that  ^'  annually  in  the  month  of 
January  in  every  year  every  company  completely  registered  under  this 
act,  except  companies  which  shall  have  been  incorporated  by  act  of  par- 
liament after  complete  registration,  shall  make  to  the  said  registry  office 
a  return  of  the  name  and  business  of  the  company ;  and  that  on  the 
receipt  of  such  return  the  registrar  of  joint  stock  companies  shall  give  a 
certificate  thereof."  Then  sect.  15  requires  the  registrar  to  register  aU 
returns  made  conformably  to  the  act,  and  to  grant  a  certificate  of  such 
registration.  Then,  by  sect.  25  it  is  enacted  that  "on  the  complete 
registration  of  any  company  being  certified  by  the  registrar  of  joint 
stock  companies  such  company  and  the  then  shareholders  therein,"  &c., 
'^  shall  be  and  are  hereby  incorporated  as  from  the  date  of  such  certifi- 
cate by  the  name  of  the  company  as  set  forth  in  the  deed  of  settlement, 

(a)  June  lOth.    Before  Lord  Dshmait,  C.  J.,  pAmsoH,  CoLKRiDex  asd  Exls,  Jil 
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and  for  the  purpose  of  cftrrying  on  "^the  trade  or  business  for  f^oao 
which  the  company  was  formed,  but  only  according  to  the  provi- 
fiions  of  this  act,  and  of  such  deed  as  aforesaid,  and  for  the  purpose  of 
smug  and  being  sued,*'  &c.,  '^  and  such  company  shall  continue  so  incor- 
porated until  it  shall  be  dissolved,  and  all  its  affairs  wound  up."  Here 
the  complete  registration  thus  provided  for  has  taken  place ;  and,  con- 
sequently, the  company  is  incorporated  by  its  name  as  set  forth  in  the 
deed  of  settlement,  and  cannot  change  it.  Sect.  25,  therefore,  shows 
that  the  provision  in  sect.  10,  which  appears  to  allow  of  a  change  of 
name  as  well  as  other  particulars  being  returned  to  the  registrar,  cannot 
be  considered  to  extend  to  companies  completely  registered.  But,  if 
this  were  otherwise,  sect.  10  is  only  directory,  and  addressed  to  the 
company,  not  tothe  registrar,  whose  duties  are  prescribed  by  the  other 
sections  cited.  The  difficulties  of  a  contrary  construction  would  be  that, 
in  the  first  place,  the  company  would  in  this  manner  virtually  acquire 
the  prerogative  of  the  Crown  to  grant  a  new  charter.  This  was  pro- 
Tided  against  in  stat.  7  W.  4  Jt  1  Vict.  c.  78,  an  act  on  a  precisely 
similar  subject,  which,  by  sect.  7,  enacts  that,  during  the  continuance 
of  any  company  registered  under  that  act,  ^^  no  change  shall  be  made 
in  the  name  or  style  thereof."  Again,  by  sect.  66  of  stat.  7  &  8  Vict. 
c  110,  power  is  given  to  enforce  judgments  against  any  shareholder  for 
the  time  being,  or  any  such  former  shareholder,  as  is  there  mentioned, 
of  any  company  completely  registered  under  the  act.  But,  if  the  com- 
pany were  to  change  its  name  between  the  commencement  of  the  action 
and  judgment,  it  is  difficult  to  see  how  such  a  judgment  could  be  en- 
forced against  a  former  shareholder  of  the  same  company  under  a 
different  name. 

*Sir  F,  The»iger  and  F.  Rohinnan,  contrit.  As  to  the  last  p^«^q 
difficulty,  it  is  clear  that  the  Company  could  not  take  advantage  ^ 
of  any  such  misnomer ;  The  MayoVy  ^(?.,  of  Carlisle  v.  Blamire^  8  East, 
492:  neither,  it  is  apprehended,  could  the  individual  shareholders. 
Independently  of  statute,  there  is  nothing  to  prevent  a  joint  stock  com- 
pany from  changing  its  name.  The  question  therefore  is,  whether  a 
power  which  confessedly  resided  in  such  companies  before  the  act  is 
taken  away  from  them.  In  the  present  instance,  the  Company  had 
reserved  to  itself  this  power  under  the  deed  of  settlement,  to  be  exer- 
cised with  the  consent  of  two-thirds  of  the  shareholders.  They  now 
geek  to  have  a  change  of  name,  thus  regularly  made,  registered :  and  the 
answer  is,  that  they  are  incorporated  by  the  former  name.  But  sect.  10 
seems  intended  to  meet  this  very  difficulty :  and  its  effect  would  merely 
be,  if  the  interpretation  contended  for  on  the  part  of  the  Company  is 
correct,  that  the  Company  would  be  incorporated  subject  to  the  provi- 
sions of  its  act  of  settlement,  change  of  name  among  the  number.  A 
corporation  may  be  incorporated  by  one  name  with  liberty  to  sue  by 
another ;  The  College  of  Phyneians  v.  Butler^  1  (W.)  Jones,  261.   The 
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provision  of  stat  7  W.  4  Id  1  Yict.  c.  78,  s.  7,  seeoiB  ratW  to  Ataw 
that  at  that  time  it  was  thoaght  neoessaiy  to  restrict  by  positive  eiiM^ 
nent  the  power  which  companies  registered  under  that  act  would  otki^ 
wise  have  possessed  of  changing  their  names.  Cwr.  adv.  wU: 

Lord  Denman,  C.  J.,  in  this  vacation  (July  7th),  delivered  the  j«d^ 
ment  of  the  Court. 

*8441  ^^  ^^^  ^^^  ^  mandamus  had  been  moved  for  to  the  ^rcipstnr 
^  of  joint  stock  companies  to  register  a  supplementary  deed  for 
changing  the  name  of  a  company  completely  registered  imd^  stat  7  k 
8  Vict.  c.  110,  which  had  provided  for  a  posaiUe  change  in  the  mpui 
deed.  In  support  of  the  rule  it  was  contended  that  there  wss  M 
express  prohibition  in  the  statute,  and  that  the  legislature  iutentioDil^ 
omitted  the  prohibition  in  stat.  7  W.  4  Id  1  Yiot  c  73,  s.  7 :  tlul 
partnerships  were  at  liberty  to  change  their  styiie,  and  that  joint  stock 
companies  were  in  the  nature  of  trading  partnerships :  and  that  sect 
10  relates  to  a  change  of  name,  as  it  requires,  widiin  six  months  aft«r 
any  change  in  any  of  the  particulars  required  to  be  set  £iH:'th  in  tin 
achedule  to  the  deed  of  setdement  (the  name  being  one  oi  auoh  partisa* 
lars),  a  return  of  the  particulars  so  changed.  But  it  appears  to  us  thai, 
after  a  company  has  been  completely  registered  without  defect  or  omiip 
eion,  so  aa  to  be  ineorporaiUd  by  the  name  «et  fnth  in  the  deed  of 
settlement,  such  inccnrporated  company  has  not  the  power  to  change  iti 
name. 

The  identity  of  name  is  the  principal  means  for  effecting  that  pe^ 
petuity  of  succession  with  members  frequently  changing,  which  is  aa 
important  purpose  of  incorporation;  2Bac.  Abr.  255,  tit.  C»rpantim 
(C)  1,  (7th  ed.)  And,  though  the  King  by  his  prerotgative  might 
incorporate  by  a  new  name,  and  the  newly-named  corporation  might 
retain  former  rights,  and  sometimes  its  form^  name  also;  E^mat, 
BaUiffs  of  Iptwieh,  2  Ld.  Ray.  1239;  Melhr  v.  Spateman^  1  Saufid. 
889,  344  ;(a)  and  MeUar  v.  Walker^  2  Saun.  1,  2 ;  it  never  appears  to  U 
Much  an  act  as  the  coq>oratk>n  could  do  for  itself,  but  required  the  sane 
^^ .  .^  power  as  created  a  corporation.  The  statute  7  "^fc  8  Yict  c.  110, 
^  does  not  express  any  intention  of  changing  this  gen^^l  priih 
eiple ;  but,  by  section  25,  incorporates  the  company  by  the  name  set 
ibrth  in  the  deed,  and  declares  that  it  shall  continue  »o  incorporated 
imtil  it  shall  be  dissolved.  The  same  section  expressly  authorises  a 
change  of  seal  from  time  to  time^  but  does  not  menticm  any  change  of 
sutme. 

It  is  obvious  that  tlie  title  to  shares,  and  the  liability  on  ooBtradSv 
Sknd  the  right  to  assets,  would  be  likely  to  be  brought  into  eonfosion  if 
like  name  was  subject  to  change :  and,  though  th«*e  may  be  no  dangiv 
«f  such  confusion  in  this  case,  yet  our  decisi<m  must  be  on  the  geaeiai 
principle. 

(^  aMiiot«<8)p.  M0;6dbed. 
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T!he  legislature  deolsred  its  geme  of  the  import^oe  of  keepwg  the 
aame  name  for  a  body  consisting  of  changing  members,  as  the  change 
of  name  for  joint  stock  companies  unincorporated  was  forbidden  by  stat. 
7  W.  4  &  1  Vict.  c.  78,  s.  7 ;  and  the  re-enactment  of  the  same  clause 
in  Stat.  7  Id  8  Vict.  c.  110,  was  probably  considered  unnecessary,  as  the 
companies  were  by  the  latter  act  incorporated.  The  provision  in  the 
10th  section  for  registering  a  change  in  any  of  the  particulars  requuwl 
for  the  deed  of  settlement  may  have  foil  effect  without  applying  to  a 
4shange  tilt  name,  as  ten  requisites  were  specified,  including  the  name ; 
and,  though  the  prorision  implies  that  some  of  the  requisites  are  liable 
to  change,  it  does  not  follow  that  all  should  be  so  liable.  This  provision 
would  also  remedy  any  defect  or  omission  in  respect  of  the  name,  in  case 
either  should  have  happened,  when  complete  registration  was  intended. 
There  is  no  analogy  between  a  trading  partnersUp  and  a  joint  stod 
company  incorporated,  in  respect  of  change  of  members  or  of  the  rights 
and  liabilities  of  new  members ;  and  "^therefore  there  is  not  the  p^j> ^^/^ 
same  necessity  for  a  continued  name  for  a  partnership  as  there  '- 
is  for  an  incorporated  company. 

For  these  reasons,  it  appears  to  us  that  the  company  have  failed  to 
establish  a  right  to  the  change  of  name  which  they  claimed  to  have 
registered ;  and  that  therefore  the  rule  must  be  discharged. 

Bule  discharged.(a) 

(a)  Reported  by  H.  Merivele,  Eaq, 


MILLEN  V.  DENT. 

A  bill  of  pereele,  deliTered  bf  ptaintifT,  baling  at  tbe  ibot  of  it  a  receipt,  written  at  tbe 
lime  with  the  bill,  is  nevertbeleaa  admiaeible  without  a  receipt  atamp,  for  the  purpose  of  prov* 
log  that  the  gooda  mentioned  were  eold  to  a  third  person  and  not  to  the  defendant. 

DxBT  for  goods  sold  and  delivered.  Plea  (among  others) :  Nunquam 
indebitatus.    Issue  thereon* 

On  the  trial,  before  Aldeeson,  B.,  at  the  Yorkshire  Spring  assises  m 
this  year,  the  defence  was  that  the  goods  were  sold,  not  to  the  defend- 
ant, but  to  his  nephew,  John  Dent. 

In  support  of  his  case,  the  defendant  offered  in  evidence  a  bill  delivered 
by  the  plaintiff,  in  which  the  nephew  was  the  person  charged.  At  the 
foot  of  this  bill  was  written,  '<  Settled  to  William  Millen,  Oct.  271^ 
1845.  Witness,  John  Bobinson.*'  The  witness  Bobinson  stated  that 
the  bill,  and  the  words  at  the  foot  of  it,  were  written  on  the  sane 
occasion.  The  paper  had  no  reeeift  stamp,  and  was  objected  to  as 
therefore  inadmissible  in  evidenoe.  Aldbbson,  B.,  overruled  tliie 
objection :  and  the  defendant  had  a  verdict  on  the  above  issue.  £U99j 
in  last  Easter  term,  obtained  a  nile  nisi  £or  a  new  trial,  on  tb.e 
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♦(Li7i  S^^^^  *that  the  paper  required  a  receipt  stamp.    In  tlie  eame 
^^J  term,(a) 

Watson  showed  cause.  The  instrameDty  although  unstamped,  was 
admissible  in  evidence,  for  the  purpose  for  which  it  was  offered.  It  was 
not  offered  to  prove  payment ;  nor  was  the  word  '*  settled"  pat  in  evi- 
dence :  but  that  part  of  the  instrument  which  constituted  the  bill  of  p«> 
eels  was  offered  for  the  purpose  of  showing  to  whom  the  pluntiff  had 
sold  the  goods.  The  bill  of  parcels  was  in  effect  a  separate  inatniinent 
from  the  receipt  at  the  end  of.it.  Even  if  the  instrument  be  treated  as 
one  and  entire,  its  admissibility  depended  upon  the  purpose  for  which  it 
was  produced.  Thus  in  Regina  v.  GompertZj  9  Q.  B.,  December  17th, 
1846,  S.  G.  16  Law  J.  (N.  S.)  Q.  B.  121,  an  unstamped  warrant  of 
attorney,  and  in  Keable  v.  Payne^  8  A.  &  E.  555,  an  unstamped  check 
were  admitted  in  evidence  to  prove  fraud ;  and  in  Reed  v.  Deere,  T  B. 
&  C.  261,  an  unstamped  agreement  was  admitted  for  the  collateral  pur- 
pose of  showing  that  a  prior  agreement  had  been  varied  by  it. 

J?/te«,  contrd^.  The  bill  of  parcels  never  had  any  separate  existence 
from  the  receipt ;  the  bill  and  receipt  were  made  out  and  delivered  at 
the  same  time,  as  one  instrument.  The  word  ^'settled"  was  nothing  by 
itself,  and  could  not  be  given  in  evidence  without  the  bill.  [Lord  D85* 
MAN,  C.  J.  The  converse  does  not  follow ;  for  the  bill  was  something 
*fij.ftl  by  itself,  and  complete  as  a  bill,  *without  the  word  "  settlei"] 
J  Smith  V.  Kelhy^  4  Esp.  N.  P.  C.  249,  seems  to  be  decisive  of  the 
present  question.  That  was  an  action  for  goods  sold  and  delivered:  the 
defence  was,  that,  when  the  goods  were  sold,  the  plaintiff  agreed  to  take 
the  defendant's  promissory  notes  in  payment,  and  that  the  action  vas 
commenced  before  the  time  expired  for  which  the  defendant  was  to  have 
credit  under  the  notes.  In  support  of  his  case  the  defendant  produced 
the  plaintiff's  bill  of  parcels,  at  the  bottom  of  which  was  written,  "set- 
tled by  two  bills,  —  one  at  three  months,  and  one  at  nine  months."  The 
paper  was  rejected  for  want  of  a  stamp.  [Wightman,  J.  There  the 
instrument  was  used  as  a  receipt.  The  case  is  badly  reported ;  Lord 
Ellenborough  is  represented  as  saying  that  the  agreement  as  to  a  pa^ 
ticular  mode  of  payment  rendered  a  stamp  necessary.  But  the  stamp  in 
question  must  have  been  a  receipt  stamp ;  for  an  agreement  as  to  the 
sale  of  goods  requires  no  stamp.  Lord  Denmak,  C.  J.  In  Brookes  t. 
Davie$f  2  G.  &  P.  186,  it  was  held  that  a  receipt,  if  it  is  not  giren  in 
evidence  €ls  a  receipt^  does  not  require  a  stamp.  In  that  case  the  receipt 
was  headed  by  a  bill  of  parcels  on  the  same  paper;  and  the  object 
appears  to  have  been  to  make  evidence  of  the  bill  only.]  All  the  cases, 
in  which  an  instrument  of  this  kind  not  duly  stamped  has  been  read 
for  some  collateral  purpose,  are  nisi  prius  cases,  except  Wathm  t. 
Hewlett^  1  B.  &  B.  1 ;  and  all  are  previous  to  Jardine  v.  Paynej  1 
B.  t  Ad.  663,  which  expressly  overruled  Bishop  y.  Ohambrej  Daa 

(a)  May  6(h.    Before  Lord  Dejimav,  C.  J.,  Pattbsoh,  Wiohtmav  wad  Eu.t,  Jf. 


10  Adolphus  &  Ellis.  N.  S.  848 

son  ft  Lloyd,  88.     In  Buhop   v.   Chawhre   it   had   been  decided 
*tliat  an  nnatamped  promissorj  note  might  be  referred  to,  to  p^..  .q 
ascertain  the  amount  of  a  debt,  where  there  had  been  a  parol  ^ 
promise  to  pay.    But  in  Jardine  v.  Payne^  1  B.  ft  Ad.  663,  670,(a)  it 
was  held  ''that  an  unstamped  bill,  or  one  improperly  stamped,  cannot 
be  read  to  the  jury  as  evidence  of  the  contract,  or  any  part  of  it,  in 
respect  of  which  the  plaintiff  sues,"  and  that,  where  the  defendant,  who 
was  sued  as  acceptor  of  a  bill  of  exchange  by  the  indorsee,  had  left  at 
his  own  residence  a  letter  addressed  generally  ''to  the  gentleman  who 
calls  with  the  bill,"  stating  the  amount,  and  name  of  the  drawer,  and 
admitting  his  own  liability,  the  bill,  which  was  improperly  stamped, 
eould  not  be  produced  to  show  that  the  plaintiff  was  the  unknown  in* 
dorsee  and  holder  to  whom  the  admission  had  been  made.     In  Ghrty  y. 
Smithy  1  Oampb.  887,  where  a  receipt  and  an  agreement  were  written 
on  the  same  paper,  it  was  held  that  the  paper  was  receivable  in  evidence 
as  a  receipt,  if  stamped  as  such,  though  it  had  not  an  agreement  stamp 
also.    But  Lord  Ellenbokouoh,  G.  J.,  in  that  case  ruled  that,  "  If 
what  followed  had  at  all  controlled  or  qualified  what  went  before,  he 
should  have  rejected  the  paper  in  toto,  without  an  agreement  stamp." 
Now  in  the  present  case  the  word  "settled"  does  control  the  bill ;  for  a 
receipt  negatives  the  assertion  of  a  debt.     [Lord  Dekman,  C.  J.,  men- 
tioned Jacob  v.  Lindsay y  1  East,  460.]    (}reen  v.  Davie$j  4  B.  ft  C.  235, 
shows  that,  if  an  entire  document  has  not  such  stamps  as  make  it  evi- 
dence in  its  entirety,  a  single  part  cannot  be  picked  out  and  given  in 
evidence  because  pro  tanto  the  stamp  may  be  sufficient.   ''^ Accord-  p«^^/v 
ingly  a  receipt  was  there  held  inadmissible  as  evidence  of  an  ^ 
account  stated,  because  the  same  instrument  was  also  a  promissory  note, 
and  not  stamped  as  such.  Cur.  adv.  vult. 

Lord  Dbnmak,  C.  J.,  in  this  vacation  (July  7th),  delivered  the  judg- 
ment of  the  Court. 

This  was  an  action  for  goods  sold  and  delivered :  and  the  question  in 
the  cause  was  to  whom  the  goods  were  sold,  if  to  any  one.    The  defend- 
ant called  one  John  Dent,  his  nephew,  who  swore  that  the  plaintiff  sold 
the  goo^A  to  him,  though  he  had  never  paid  for  them,  and  that  he  had 
resold  them  to  the  defendant  at  a  loss  of  32.     To  corroborate  his  testi- 
mony, the  defendant  proposed  to  put  in  a  paper,  which  was  a  bill  of 
parcels  from  the  plaintiff  to  John  Dent;  and,  if  it  had  been  nothing 
more,  no  question  as  to  its  admissibility  could  have  arisen :  but  at  the 
foot  of  it  was  added  "  settled  to  W.  Millen,  Oct.  27th,  1845.     Witness 
John  Robinson."     The  plaintiff's  counsel  contended  that  this  addition 
made  it  a  receipt,  and  that,  as  it  had  no  stamp,  it  could  not  be  received 
in  evidence.     The  defendant  did  not  seek  to  read  that  part ;  for  it  was 
not  his  object  to  prove  payment,  but  that  he  had  not  purchased  from  the 
plaintiff  si  all.    No  doubt,  where  two  separate  instruments,  each  com- 

(a)  See  Haigk  r.  BrwOrt ,  10  A.  k,  E.  309,  321. 
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ylfeto  by  iteelfy  are  mitten  on  tbe  same  pafier,  one  may  be  recced  it 
eyidenoe  without  the  other.  J£  an  agreement  and  reeeqit  are  so  written, 
we  see  no  reason  for  ezclnding  the  agreement  on  account  of  a  defect  it 
the  want  of  etatnp  to  the  receipt  The  oonverse  was  expreedy  hdd  u 
Qrejf  y.  Smith;  and  Brooke§  y.  BavuB^  2  0.  k  P.  186,  is  an  tothority 
to  the  same  effect. 

Mgi.-i  *But  it  waa  said  that  the  witness  to  the  receipt,  John  BoUih 
"^  son,  whose  eyidenoe  waa  probably  nnneeessary  to  proye  the  UH 
ef  parcels,  being  examined,  swore  that  the  whole  contents  of  the  paper 
wwre  written  by  him  at  the  same  time  by  the  authority  of  the  plaintiir 
lind  in  his  presence,  and  therefore  that  the  paper  neyer  had  a  sepantt 
eadstenoe  as  a  bill  of  parcels.  We  do  not  think  that  this  circiimstanei 
alters  the  case.  The  paper  contained  essentially  two  instmments  diBtisei 
m  thmr  nature  and  operation ;  and  their  being  written  at  the  same  tim 
cannot  do  away  with  that  distinction. 

Upon  the  whole,  we  are  of  opinion  that  the  eyidenee  was  riglid; 
tf  ceiyed,  and  that  this  rule  must  be  discharged.     Bule  discharged.(a) 

(a)  Reported  by  H.  Daviaon,  Baq. 


MRQi  *^G  QUEEN'  V.  The  Churchwardens  and  Oyerseers  of  ST. 
~  J         GEORGE  THE  MARTYR,  SOUTHWARK. 

Case  of  BETHLEM  HOSPITAL. 
Case  of  BRIDEWELL  HOSPITAL. 

].  Bathlem  hospital  w  erected  on  lends  in  the  parieh  of  St.  George,  South wark,  daniied  ti 
inisteea  ht  the  mayor  and  corporation  of  London,  under  atat.  50  G.  3,  c.  ezcriiL,  wfaick  & 
recta  tbe  building  thereon  of  a  new  lunatic  hospital  in  lieu  of  the  old  one,  situate  in  tbacity 
of  London,  of  which  the  Corporation  were  governors  under  letters  patent  of  38  Hen.  8.  b 
this  hospital  indigent  lunatics  are  received  for  cure,  and,  if  not  capable  of  cure,  are  receivtd 
into  the  incurable  class.  Payments  are  made  for  some  of  the  incurable  by  friends  of  tht  pa* 
tients,  or  by  the  officers  of  the- parishes  from  which  they  are  aent :  but  the  payment!  are  ia 
no  instance  sufficient  to  afford  a  profit.  Part  of  the  hospital  is  used  for  the  custody,  ctis, 
dte.,  of  criminal  lunatics,  for  whom  Government  make  a  payment,  as  nearly  as  poasible  eijvl 
to  tbe  expense  of  their  maintenance,  dec,  but  without  charge  ibr  lodging.  The  whole  fuit 
are  applied  for  the  purposes  of  the  charity. 

Add,  that  the  corporation  of  London  were  not  rateable  for  these  premises,  although,  by  lat. 
50  6.  3,  c.  xlv.  s.  1,  persons  occupying,  dLC.,  "  any  land,  ground,  houae,  building,  teneoMBt, 
hereditament,  or  premises  in  the  parish,*'  were  rateable  to  the  relief  of  the  poor:  it  being 
enacted  by  sect.  2S  of  the  same  act  (after  noticing  by  recital  the  existence  of  many  charitabh 
tostitutions  in  the  parish  which  contributed  nothing  to  its  ezigracies)  tbst  no  ssttleiiieot  aheoU 
be  gained  in  tbe  parish  by  any  occupation,  residence,  dec,  in  any  hospital,  or  other  chtiittbh 
institution,  then  or  thereafter  aituated  or  established  in  the  parish. 

a;  The  '^House  of  occupationa**  in  the  same  parish  is  part  of  Bridewell  Hospital,  in  the  otj 
«f  London,  and  atands  on  landa  demised  to  trustees  for  the  Corporation  of  London,  as  govti- 
Dors  of  Bridewell,  which  is  an  hospital  for  the  reception  of  destitute  persons  and  vagaboo^ 
•nd  ibr  their  correction  and  employment.  The  House  of  occupations  is  used  for  the  rtct^ 
tionof  anch  persons,  from  any  placs  whatever,  fontid  within  London,  Middlesex,  or  p«t  rf 
Swrey.  They  sre  empbyed  in  working  up  goods,  for  which  the  materisle  are  found  by  tht 
governo  s,  and  which  are  partly  consumed  on  the  premises  and  partly  sold  ;  and  the  mooff 
received  from  tbe  sale  of  such  part  as  is  sold  is  brought  into  the  general  fvada  of  Bridevcl 
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fiofpital,  which  tr»  applied  solely  for  tha  porpoeee  of  the  charity,  the  goTemore  derriag  wm 
profit  from  the  Mle. 
Btldt  that  the  Corporation  were  net  rateable  for  the  "  Hbuse  of  occapatione." 

On  appeal  bj  the  Mayor  and  commonalty  and  citizens  of  the  city  of 
London,  as  Masters,  guardians  and  governors  of  the  house  and  hospital 
called  Bethlem  (after  described),  against  a  rate  for  the  relief  of  tho 
poor  of  the  said  parish^  dated  Ist  January,  1845,  at  the  rate  of  lid,  in 
the  pound,  to  which  rate  they  were  assessed  '''as  occupiers  of  the  r^coeo 
said  Hospital,  the  sessions  allowed  the  appeal,  subject  to  the 
opinion  of  this  Court  upon  the  following  case :  and  on  appeal  by  the 
same  parties,  as  Governors  of  the  hospital  of  Bridewell,  against  the  same 
rate,  by  which  they  were  assessed  in  respect  of  the  House  of  occupations 
after  described,  the  sessions  also  allowed  the  appeal,  subject  to  the  cas* 
after  stated  in  respect  of  that  rating. 

By  Stat.  50  6.  3,  c.  xlv.  (local  and  personal^  public),  entitled,  ^^  An 
act  for  better  assessing  and  collecting  the  poor  and  other  rates  in  the 
parish  of  St.  George  the  Martyr,  in  the  borough  of  Southwark,  in  the 
county  of  Surrey,  and  regulating  the  poor  thereof,"  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  were  empowered  to  rate  all 
persons  who  should  "  inhabit,  bold,  use,  occupy,  possess,  or  enjoy  any 
land,  groand,  house,  shop,  warehouse,  storehouse,  cellar,  coachhouse,  stii-> 
ble,  vault,  building,  tenement,  hereditaments,  or  premises,  or  the  landlords, 
owners,  lessee  or  lessees  thereof  respectively,''  for  and  in  respect  of  suoh 
land,  ground,"  &c.,  ''at  and  by  a  fair  equal  pound  rate  upon  or  accord* 
bg  to  the  annual  rent  or  value  thereof  respectively,  and  not  otherwise, 
except  as  hereinafter  is  enacted." 

Case  of  BETHLEM  HOSPITAL. 

Bethlem  Hospital  was  instituted  for  the  reception,  maintenance  and 

cure  of  lunatics,  and  is  still  so  employed.    By  letters  {latent,  dated  18th 

January,  88  H.  8,  the  custody,  ord^  and  government  of  Bethlem 

Hospital,  then  situate  in  the  city  of  London,  and  its  appurtenances,  were 

given  and  granted  to  the  Mayor  and  commonalty  and  citizens  of  Lon» 

don,  and  their  successors ;  and  the  ^said  Mayor,  commonalty,  rutott* 

and   citizens,   and  their  successors,  were  thereby  constituted  ^ 

Masters,  keepers  and  governors  of  the  said  Hospital  and  its  appup* 

t^nances.     By  letters  patent  of  Edward  VI.,  dated  the  28d  April,  1550^ 

the  said  Mayor,  commonalty  and  citizens  were  seised  in  fee  of  certain 

lands  in  St.  George's  Fields  in  the  said  parish  of  St.  George  the  Martyr; 

By  an  act  of  parliament,  50  G;  3,  c.  cxviii.,  local  and  personal,  the 

Mayor,  commonalty  and  citizens  aforesaid  were  empowered  and  directed 

to  demise  the  said  last  mentioned  lands  in  St.  George's  Fields  to  trustees 

for  the  goTemors  of  the  said  Hospital  of  Bethlem,  upon  condition,  and 

the  said  act  of  parliament  authorised  and  directed,  that  the  said  gover- 

DOTS  sliovld  erect  thereon  a  nsw  boapiti^  for  the  reception  of  not  leao 
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than  200  lanatics  in  lieu  and  instead  of  the  hospital  then  sitaate  near 
Bishopsgate.  By  indenture,  dated  11th  Julj,  1810,  the  said  lands  in 
St.  George's  Fields  were  demised  in  pursuance  of  the  said  act  of  parlia- 
ment to  trustees  for  the  said  Mayor,  commonalty  and  citizens  of  London. 
And  the  Hospital  of  Bethlem,  now  known  and  rated  as  Bethlem  Hospital, 
was  erected  upon  part  of  the  said  lands. 

As  many  patients  (who  are  indigent  and  lunatic)  are  admitted  into 
the  hospital  as  there  is  room  for;  and  it  is  kept  as  full  as  possible:  bat 
none  are  received  who  are  possessed  of  any  estate  or  money  sufBcient  to 
maintain  them  elsewhere.     The  regulations  in  the  standing  rules  and 
regulations  and  orders  of  Bethlem  Hospital  are  adhered  to.    (A  copy  of 
the  rules  and  orders  accompanied  the  case.)     Indigent  lunatics  are 
received  in  the  hospital  for  cure,  and  are  provided  with  maintenance 
and  medicine,  and  every  other  necessary  except  clothing,  for  twelve  or 
*8^5T  ^f*®®^  months,  and  frequently  longer  when  •there  is  a  prospect 
-*  of  cure,  without  any  charge  or  payment  whatever.     If  they  are 
not  cured  in  twelve  or  fifteen  months,  and  in  some  instances  a  longer 
period,  they  are  discharged.     When  discharged  from  the  curable  class, 
they  are  declared  to  be  fit  or  unfit,  as  the  case  may  be,  for  the  incurable 
class,  and  are  admitted  thereto  forthwith,  or  as  vacancies  occur,  ^itbont 
favour  or  affection,  in  turn.     No  patients  are  admitted  in  the  incurable 
class  but  those  who  have  been  already  in  the  hospital  for  the  purpose  of 
cure  for  the  space  of  one  year  at  least,  and  are  at  the  end  of  it  found 
to-be  incurably  mad,  dangerous  and  ungovernable.     For  many  of  the 
incurable  patients  their  friends  and  relatives,  and,  when  received  from 
parishes,  then  the  parish  ofBcers,  pay  towards  maintenance  and  medicine, 
averaging  about  6«.  per  week ;  but  the  payments  are  in  no  instance  suf- 
ficient to  afibrd  any  profit :  and  charges  are  made  for  maintenance  only, 
or  for  clothes ;  and  no  other  charge  is  made  for  residing  in  the  hospital 
or  for  medical  attendance.     Where  it  has  been  found  necessary  or  expe- 
dient to  furnish  clothing  to  any  of  those  patients  in  consequence  of  the 
relatives  or  friends  neglecting  to  do  so,  such  articles  as  are  necessary 
are  provided  from  the  hospital  stores,  and  the  actual  prime  cost  is  repaid 
by  the  friends  of  the  lunatic.     At  the  time  of  making  the  assessment 
appealed  against,  there  was  one  patient  in  the  hospital  from  the  respon- 
dent parish ;  and  there  has  seldom  been  a  time  when  the  hospital  was 
without  patients  from  that  parish. 

The  amount  received  by  the  appellants  during  the  year  1844  towards 
providing  the  maintenance  and  medicine  for  the  incurable  patients  gene- 
rally was  11007.  or  1200Z. ;  and  the  money  so  received  was  paid  into 
^^^-  the  '^^ funds  of  the  hospital,  and  applied  entirely  towards  the  pay- 
^  ment  of  provisions,  medicine  and  other  necessaries  for  the 
patients. 

A  part  of  the  hospital  rated  is  used  for  the  reception,  care  and  coa- 
tody  of  criminal  lunaticSi  and  for  no  other  purpose ;  and  that  part  of  titf 
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hospital  was  erected  by  and  at  the  cost  of  Goyernment.    All  repairSi 
alterations  and  additions  are  paid  for  by  Oovemment.     Criminal  luna- 
tics are  admitted  and  discharged  by  warrant  of  the  Sovereign  or  secre- 
tary of  state^  and  by  no  other  authority  whatever.     The  governors  are 
ordered  by  the  warrant  to  receive  and  take  charge  of  the  criminal 
patients ;  and  they  have  no  discretion  in  the  matter.     The  same  physi- 
cian, apothecary,  steward  and  matron,  that  attend  to  the  other  parts  of 
Bethlem  Hospital,  attend  also  to  this  department.     They  are  appointed 
by  and  under  the  superintendence  and  control  of  the  appellants.    Govern- 
ment pay  those  parties  for  such  services.    The  keepers  of  the  criminal 
lanatics  are  appointed  by  the  appellants ;  and  their  maintenance  and 
tages  are  paid  by  the  Government  in  the  general  expenses  of  this 
department.     The  sum  paid  annually  by  the  Government  for  the  main- 
tenance and  medicine  supplied  to  the  criminal  lunatics  is  as  near  what 
it  costs  the  hospital  as  possible ;  they  are  not  charged  rent  of  premises, 
or  anything  of  the  kind.     Sums  received  towards  providing  the  mainte- 
nance and  medicine  for  the  incurable  patients,  and  also  the  money 
received  from  the  Government  for  the  reimbursement  of  the  costs  of 
maintenance  and  medicine  provided  by  the  hospital  for  the  criminals,  are 
paid  into  the  general  funds  of  the  hospital,  and  appropriated  and  applied 
to  and  for  the  general  objects  of  the  charity.    The  '''whole  of  the  r^Q^^r 
fands  of  the  hospital  are  applied  for  the  purposes  of  the  charity, 
and  for  none  other  whatever ;  and  none  of  the  governors  do  or  have 
received,  or  receive,  derive  or  have  derived,  nor  by  the  regulations  and 
laws  of  the  said  hospital,  or  by  the  constitution  thereof,  could  or  can 
they  receive  or  derive,  any  compensation,  emolument,  profit,  advantage 
or  benefit  whatsoever. 

Stat.  50  G.  8,  c.  zlv.  s.  28,  enacts  as  follows:  ^^  Whereas  there  are  a 
great  number  of  charitable  institutions  and  societies  within  the  said 
parish,  in  which  many  children  are  kept  as  apprentices  or  otherwise, 
and  wherein  many  other  persons  are  employed,  and  which  institutions 
and  societies  do  not  contribute  anything  to  the  exigencies  of  the  said 
parish ;  therefore  be  it  further  enacted,  that  no  person  shall  gain  or  be 
deemed  or  adjudged  to  gain  or  acquire  a  settlement  in  the  said  parish  of 
Saint  George  the  Martyr,  by  reason  or  means  of  any  occupation,  resi- 
dence, hiring,  service,  or  apprenticeship  in  or  to  any  of  the  public  ' 
schools,  hospitals,  asylums,  reforms,  or  other  charitable  institutions  or 
societies,  now  or  which  shall  hereafter  be  situated,  established,  or  be 
within  the  said  parish,  or  to  any  person  or  persons  residing  or  dwelling 
within  the  said  parish,  with  or  to  whom  he,  she,  or  they  may  be  bound, 
placed,  or  put  out  by  the  governors,  manager,  directors,  or  servants 
of  any  or  either  of  such  schools,  hospitals,  asylums,  reforms,  or  other 
charitable  institutions  or  societies.*' 

On  the  hearing  of  the  appeal,  it  was  contended  on  the  part  of  the 
appellants  so  rated  as  aforesaid,  that  Bethlem  Hospital  was  not  rateable, 
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ilpon  (amongst  others)  the  following  grounds:  That  it  wu  &  ohiritable 
^^^-  institution,  used  and  occupied  entirely  for  charitable  '''purpoBes, 
-'  and  not  beneficiaily,  or  as  a  source  of  profit  or  emoIameDt  Tkat 
it  was  a  public  institution,  used  and  occupied  entirely  for  public  fv> 
jKKies,  and  not  beneficially,  or  as  a  source  of  profit  or  emolument.  That 
it  was  a  royal  foundation,  or  part  and  parcel  of  a  royal  foundation,  used 
and  occupied  for  public  purposes  only,  and  that  the  appellants  were  mer« 
trustees  without  beneficial  interest  It  was  also  contended  that 
Bethlem  Hospital  was  exempted  from  the  rate  by  stat.  50  Geo.  3,  c 
dy.  s.  28,  above  alluded  to. 

The  question  stated  for  the  opinion  of  the  Court  was:  Whether 
9ethlem  Hospital,  under  all  the  circumstances,  is  or  is  not  exempt  froa 
liability  to  the  rate.  If  the  Court  should  be  of  opinion  that  Bethlem 
Hospital  was  so  exempt,  so  much  of  the  assessment  as  related  thereto 
was  to  be  struck  out,  and  the  order  of  Sessions  confirmed.  If  the 
tyourt  should  be  of  a  contrary  opinion,  then  the  order  of  Sessions  was 
to  be  quashed,  and  the  original  rate  confirmed. 

The  case  set  out  the  letters  patent  of  Edw.  6  (25th  April,  1550),  bj 
which  the  lands  in  question  were  granted  to  the  Mayor,  oommonaltj  and 
citizens  of  London,  as  tenements  of  the  King,  formerly  part  of  the 
possessions  and  hereditaments  of  Charles  Duke  of  Sufiblk :  the  lease  of 
11th  July,  1810,  reciting  the  act  50  G.  8,  and  the  letters  patent,  b; 
which  the  Mayor,  commonalty  and  citizens  demised  them  to  Sir  Richard 
C^r  Glynn  and  Richard  Clarke,  their  executors,  administrators  and 
assigns,  for  a  term  of  865  years,  in  trust  for  the  governors  for  the  time 
1>eing  of  Bethlem  Hospital,  for  the  purposes  of  the  said  act  of  parlia- 
ment,, with  a  covenant  that  the  governors  should  build  on  some  part  of 
♦fif^Qi  ^^^  ^^^^  lands  '*'a  new  hospital,  convenient  and  adapted  for  the 
-I  reception  of  not  less  than  200  patients :  and  the  rules  of  the 
'hospital  already  mentioned. 

Case  of  BRIDEWELL  HOSPITAL. 

The  "  house  of  occupations,"  in  respect  of  which  the  appellants  were 
rated,  is  an  appendage  to,  or  a  part  of,  the  hospital  of  Bridewell,  as 
hereinafter  mentioned,  of  which  hospital  the  appellants  are  the  govemon. 
The  hospital  of  Bridewell  is  situate  in  the  city  of  London,  and  the  hoose 
of  occupations  in  St.  George's  Fields,  in  the  respondent  parish,  and  con- 
^guous  to  Bethlem  Hospital,  and  in  the  borough  of  Southwark. 

Bridewell  Hospital  was  instituted  for  the  purpose  of  harbouring,  co^ 
recting,  reclaiming  and  employing  destitute  persons  and  vagabonds,  as 
hj  the  charter  of  Edw.  6,  and  deed  of  settlement  (annexed  to  the  case) 
appears ;  and  is  still  so  used.  By  the  said  letters  patent  of  Edv.  ^ 
^ted  26th  of  June,  1552,  Bridewell  Hospital  was  granted  to  the  Major, 
fwmmonftlty  and  citizens  of  London,  and  their  successors,  and  they  were 
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dicreby  empowered  to  send  and  commit  such  destitute  persons  and  vaga^ 
bonds  to  the  house  of  occupations,  in  Bridewell,  and  to  make  rules  for 
the  good  government  of  such  persons  therein,  who  should  be  forced  to 
practise  and  exercise  themselves  in  honest  and  profitable  sciences  an^ 
occupations:  and  the  Mayor,  commonalty  and  citizens  of  London,  and 
their  successors,  were  empowered  and  directed  to  make  all  manner  of 
decrees,  convenient  and  honest  ordinances,  statutes  and  rules  for  the 
Ijood  *government  of  the  poor  in  Bridewell.  By  the  said  deed  of  r-^^^^ 
settlement  of  June  12, 1552,  made  between  Edward  6,  and  the  ^ 
Mayor,  commonalty  and  citizens,  the  said  Mayor,  commonalty  and  citi* 
sens  were  to  set  up  and  erect  a  house  of  occupations  as  therein  men- 
tioned. By  lease,  dated  1st  August,  1828,  a  portion  of  the  land  con* 
tiguous  to  Bethlem  Hospital  was  demised  to  trustees  for  the  Mayor, 
commonalty  and  citizens  of  London,  as  governors  of  Bridewell;  and  the 
house  of  occupations  was  erected  thereon.  The  house  of  occupations  is 
used  for  the  reception  of  destitute  persons,  youths  and  vagabonds  of  both 
lezes,  from  any  place  whatever,  found  within  the  city  of  London,  the 
county  of  Middlesex,  or  a  portion  of  the  county  of  Surrey,  for  the  pur* 
poses  specified  in  the  charter:  and  such  persons  are  all  maintained 
entirely  at  the  charge  of  Bridewell  Hospital.  These  destitute  persons 
are  employed  by  the  governors  of  Bridewell  Hospital,  as  directed  by  the 
oharter,  in  '^learning  and  exercising  honest  sciences  and  occupations,'* 
such  as  shoe-making,  tailoring,  baking,  brewing,  and  rope-making, 
washing,  household  and  needlework. 

The  raw  materials  necessary  for  the  purpose  are  purchased  by  the 
governors.  No  more  goods  are  manufactured  than  are  necessary  for  the 
teaching  practically  the  sciences,  occupations  and  trades  in  which  the 
inmates  are  instructed.  Some  of  the  articles  so  manufactured  are  sold 
to  the  public :  but  the  only  articles  sold  are  those  which  are  not  required 
for  consumption  in  the  hospital  of  Bridewell  or  Bethlem,  such  as  the 
surplus  of  the  twine  and  mats  not  used.  The  money,  about  200L  a 
year,  received  from  the  sale  to  the  public  of  the  articles  which  are 
not  consumed  in  the  hospital  is  brought  into  the  general  funds  of 
'bridewell  Hospital,  and  forms  part  of  the  fund  for  the  purchase  w-^r>f,^ 
of  other  materials  to  be  also  manufactured  by  and  in  teaching  the  '- 
inmates :  and  the  governors  do  not  derive  any  profit  or  advantage  what- 
ever from  the  sale  of  any  articles  manufactured  as  aforesaid. 

The  whole  of  the  funds  of  the  hospital  are  applied  solely  for  the  pur- 
pose of  the  charity,  and  for  none  other ;  and  none  of  the  governors  do 
or  have  receive  or  received,  derive  or  derived,  nor  by  the  regulations 
and  laws  of  the  said  last  mentioned  hospital,  or  by  the  constitution 
thereof,  could  or  can  they  receive  or  derive,  any  compensation,  emolu- 
ment, profit,  advantage  or  benefit  whatsoever,  haying  no  interest  whatever, 
being  governors  appointed  under  the  authority  of  the  charter. 

The  Arguments  set  out  in  the  case  on  the  part  of  the  appellants,  and 
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the  question  for  the  decision  of  the  Court,  were  the  same  as  in  the  cue 
of  Bethlem  Hospital, 

The  case  of  Bethlem  Hospital  was  argued  in  Easter  term,(a)  1847,  hy 
WaUon  and  Wallinger  in  support  of  the  order  of  sessionsy  and  if, 
Chambert^  Peacock  and  Knapp^  contr^ 

The  following  cases  were  cited  in  the  course  of  the  argument  Rex 
y.  St.  Bartholomew^  A  Burr.  2435 ;  Bex  v.  St.  Luke^s  Sospitalj  2  Burr. 
1053 ;  Eez  y.  Waldo,  Cald.  858 ;  Bex  v.  St.  GOes,  York,  8  B.  &  Ai 
578 ;  Eegina  y.  Sterrjfj  12  A.  k  E.  84 ;  Eegina  v.  Badeock,  6  Q.  B. 
^9.f^<n  "^^^  ^  Attorney  *  General  v.  Christ' $  Eotpital,  1  Buss,  k  M.  626; 
^^  J  Neave  v.  Weather,  8  Q.  B.  984;  Bex  v.  Liverpool,  7  B.  4  C. 
61 ;  Bex  y.  The  Trutteee  of  the  Biver  Weaver  Navigatwn,  7  B.  &  C. 
70,  note  (c) ;  Begina  v.  The  Mayor,  ^c.  of  Liverpool,  9  A.  &  £.  435; 
Begina  v.  Shq>herd,  1  Q.  B.  170 ;  Begina  y.  The  Juetieee  of  Wcreei- 
terehire,  11  A.  k  E.  57 ;  Begina  y.  Exmin^ter,  12  A.  &  E.  2 ;  Begina 
V.  Shee,  4  Q.  B.  2 ;  Bex  v.  S.  Field,  5  T.  R.  587.       Cur.  adv.  vuU, 

The  case  of  Bridewell  Hospital  was  argued  in  Easter  and  Trinity 
terms,  1847,(a)  by  the  same  counsel. 

Some  of  the  above  authorities  were  again  cited;  also  Govemon  of  the 
JBrietol  Poor  v.  Wait,  5  A,  k'E.  1,  and  Begina  v.  WaUingford  ITiiwis 
10  A.  k  E.  259.  Ow.  adv.  vu&. 

Lord  DsNMAN,  C.  J.,  in  this  vacation  (Jolj  7th),  delivered  the  judg- 
ment of  the  Court. 

In  this  case  the  corporation  of  London,  as  masters,  guardians  aud 
governors  of  the  house  and  hospital  called  Bethlem,  appealed  against 
a  poor  rate  made  upon  them  as  occupiers  '^  of  certain  buildings  and 
ground  called  Bethlem  Hospital,  situate  in  the  parish  of  St.  Oeorge, 
Southwark." 

The  appellants  contended  that  they  were  not  beneficial  owners  or 
occupiers  of  the  property  in  question ;  that  they  were  only  interested  as 
^Qpq-1  trustees  of  a  public  *and  charitable  institution,  and  therefore  that 
-I  they  were  not  rateable.  The  respondents  (the  parish  officers  of 
St.  George)  in  the  first  place  relied  upon  the  comprehensive  words  of 
Stat.  50  6.  3,  c.  zlv.,  s.  1.  (His  Lordship  here  read  the  material  words; 
see  p.  858,  ant^.) 

Under  the  terms  of  that  section  the  premises  in  question  would  bo 
included,  though  used  for  charitable  purposes  only ;  and,  if  that  section 
had  been  the  only  one  in  the  act  of  parliament,  it  would  have  been  diffi- 
cult to  contend  that  they  were  not  rateable.  But  it  appears  clearlj 
from  the  28th  section  of  the  act  that  it  was  not  intended  that  the  Ist 
section  should  apply  to  charitable  institutions  which  would  not  be  ratea- 
ble independently  of  that  act.    The  28th  section  expressly  recognisei 

(a)  May  Itt.    Before  Lord  Denman,  C.  J.,  Pattsson,  Wiobtmak  uid  Ebls,  Ji. 

(6)  Mar  l*t  and  May  27th.    Before  Lord  Dbjihar,  C.  J.,  Pattisoji,  WionMAJr  and  Eai^ 
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the  existence  of  charitable  institutions  in  the  parish  which  contribute 
nothing  to  the  public  burthens,  and  proyides  that  no  settlement  shall  be. 
gained  in  the  parish  bj  any  occupation  or  residence,  or  hiring  and  ser- 
idce,  in  any  hospitals,  reforms,  or  other  charitable  institutions,  then  or^ 
thereafter  situated  or  established  in  the  parish. 

The  effect  of  that  clause  is,  that  no  burthen  shall  be  imposed  upon  the 
parish  bj  reason  of  the  existence  within  it  of  such  institutions  as  con- 
tribute nothing  to  those  burthens.  The  question  then  is  whether  Bethlem 
Hospital  is  an  institution  which,  independently  of  the  act  of  parliament, 
would  be  rateable. 

The  site  of  the  Hospital  was  transferred  from  Bishopsgate  to  the 
respondent  parish  under  stat.  50  G.  8,  c.  cxcviii.,  passed  a  few  months 
subsequent  to  the  act  for  regulating  the  rating  to  the  poor  of  the  parish 
already  referred  to.     The  hospital  is  of  royal  foundation,  for  the  recep- 
tion, maintenance  and  cure  of  ^lunatics :  and  the  appellants  are,  Y*9iaA 
by  a  charter  of  King  Henry  VIIL,  constituted  Masters,  keepers,  '- 
and  governors  of  the  hospital,  and  are,  as  such,  possessed  of  lands  and 
other  property  for  the  support  of  it.    For  some  of  the  incurable  patients 
payments  towards  their  maintenance  are  made  by  their  friends  or  parish 
officers,  and  for  criminal  lunatics  by  Goyernment ;  but  in  no  case  is  so 
much  paid  as  to  afford  any  profit.     The  appellants  themselves  are  mere 
trustees  under  the  charters  and  the  act  of  parliament,  having  no  benefi- 
cial interest  whatever  themselves  in  the  premises,  and  being  bound  to 
dispose  of  the  funds  of  the  hospital,  from  whatever  ^source  derived,  for 
the  purposes  of  the  charity.     It  has  been  long  settled  that  unless  there 
is  a  beneficial  occupation  the  premises  are  not  rateable.     The  actual 
occupants,  the  lunatics  and  the  keepers  and  servants  who  attend  them, 
are  clearly  not  rateable  as  occupiers ;  and  it  was  decided  in  the  case  of 
St,  Luke  9  Hospital^  2  Burr.  1053,  and  St.  Bartholomeu)*%  Hospitaly  4 
Burr.  2435,  that  the  governors  of  hospitals,  not  de  facto  occupiers,  were 
not  rateable,  and  that  in  those  and  similar  cases  there  was  no  rateable 
occupier.     But  it  was  said  that,  in  the  present  case,  the  terms  of  the  act 
of  parliament  under  which  the  rate  was  made  did  not  require  actual 
occupation,  for  that,  if  the  persons  assessed  held,  used,  or  possessed  the 
premises,  it  was  enough ;  and  no  doubt  such  are  the  terms  of  the  act  of 
parliament ;  but  whether  a  person  is  rated  as  occupier,  holder,  or  pos- 
sessor of  the  premises,  or  as  using  them,  the  occupation,  holding,  possess- 
ing or  using  them  must  he  beneficial  to  the  parties  so  rated.    It  has  been 
settled  by  several  cases  *that  the  possessors,  or  occupiers  as  trus-  r^^/>e 
tees,  of  property  otherwise  rateable,  the  profits  of  which  they  '- 
were  boand  by  act  of  parliament  to  apply  to  public  or  charitable  pur- 
poses, were  not  rateable  to  the  poor  in  respect  of  such  property ;  Rex  v. 
Oommtssumen  of  Salters'  Load  Sluice^  4  T.  R.  780 ;  Rez  v.  Liverpool^ 
7  B.  &  C.  61 ;  Bex  v.  The  Tmeteee  of  the  River  Weaver  Navigation^ 
7  B.  &  C.  70,  note  (<?). 


86S         Case  of  Bridewell  Hospital.    T.  V.  1847. 

The  general  role  of  law  upon  the  aobjeet  is  stated  by  Lord  BuD« 
BOROUGH  in  Bex  y.  TerroU^  3  East,  506,  513,  and  adopted  by  the  Court 
an  Regina  ▼.  Shecy  4  Q.  B.  15.  ^^  The  principle  to  be  collected  from 
all  the  cases  on  the  subject  is,  that  if  the  party  rated  have  tAe  ute  of  the 
bnilding  or  other  subject  of  the  rate  as  a  mere  servant  of  the  CrowD,  or 
of  any  public  body,  or  in  any  other  respect  for  the  mere  exereiu  ofpMie 
duty  therein^  and  have  no  beneficial  oeeupatum  of  or  emolument  rauking 
from  it  in  any  pergonal  and  private  reepeet^  then  he  is  not  rateable."  If 
this  rule  is  applicable  to  the  present  case,  the  appellants  would  not  be 
rateable.  They  possess  and  use  the  premises  in  the  exercise  of  a  pablio 
duty,  and  have  no  beneficial  occupation  of  or  emoloment  reeultbg  from 
it  in  any  personal  or  private  respect. 

But  it  was  said  that  the  present  case  was  not  within  the  general  rule, 
but  came  within  the  distinction  taken  in  Rex  v.  Ayar^  14  East,  256,  Ra 
y.  St.  Gilee,  Yorky  8  B.  &  Ad.  573,  and  Regina  v.  Sterry^  12  A.  &  E. 
84.  In  the  case  of  Rex  v.  Agar  the  pews  in  the  chapel  sought  to  be 
rated  were  let  at  a  rent,  and  the  profits  were  applied  to  repairs  and  salaries 
^8661  ^^  preachers,  &c.  In  Rex  v.  St.  Q-ileej  Tork^  a  profit  *waa 
^  derived  from  wealthy  patients,  and  the  income  exceeded  the 
expenditure,  so  that  a  fund  accumulated.  In  both  these  cases  an  ocdis/ 
profit  was  made  from  the  occupation,  and  the  disposal  of  the  funds  wu 
not  controlled  by  any  statute  or  royal  charter.  They  were  institutions 
of  a  private  and  not  of  a  public  character.  In  the  present  case  no  profit 
is  made  at  all,  and  the  poor  generally,  and  not  of  any  particular  place  or 
district,  are  entitled  to  the  benefits  of  the  Hospital,  as  far  as  they  can  be 
afforded.     These  cases,  therefore,  are  clearly  distinguishable. 

The  case  of  Regina  v.  Sterry  was  strongly  relied  upon  by  the  respon* 
dents,  who  contended  that,  although  the  benefits  of  the  Hospital  are  va 
the  first  instance  open  to  all  poor  persons  not  deemed  incurable,  for 
whom  there  might  be  room  without  payment,  yet  that,  as  payment  irss 
made  for  some  of  the  patients  received  as  incurable,  though  not  to  aa 
amount  leaving  any  profit,  the  occupation  or  possession  of  the  appellints 
must  be  deemed  beneficial,  as  decided  in  that  case.  That  case,  however, 
is  distinguishable  also  in  most  important  pftrticulars.  In  Regina  v.  Sterry 
'  no  pereon  was  admitted  to  the  benefit  of  the  institution  who  could  not 
pay  12Z.  a  year :  the  institution  was  private^  limited  to  the  Sodetj  of 
Friends,  and  in  no  sense  could  be  considered  a  public  charity.  The 
object  of  the  institution  of  Bethlem  Hospital  is  the  gratuitous  reception 
and  maintenance  of  lunatic  paupers.  The  charity  is  open  to  the  public 
generally.  The  reception  of  criminal  lunatics  maintained  by  Govern- 
ment is  in  the  public  service :  and  the  receiving  in  eome  cases  a  contri- 
^Qotj-y  bution  from  parishes  and  friends  of  incurable  patients,  ^applied 
^  as  it  must  be  to  the  general  funds  and  public  purposes  of  the 
hospital,  makes  this  an  intermediate  case  between  those  which  half 
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been  decided ;  but  does  not,  we  think,  take  it  oat  of  the  general  role 
tpplicable  to  public  charities. 

The  case  of  Regina  v.  Trusteen  of  Taunton  Marhet{<i)  was  also  relied 
apon  for  the  respondents.  In  that  case  the  parties  rated  were  tnisteea 
ander  an  act  of  parliament  which  directed  them  to  dispose  of  the  funds 
they  received  from  the  market  for  the  benefit  of  a  particular  parish  in 
Tau!iton,  by  binding  out  poor  children  of  the  parish  as  apprentices. 
The  Court,  however,  were  of  opinion  that  this  was  not  a  public  purpose, 
but  merely  for  the  partial  benefit  of  another  parish  than  that  in  which 
the  premises  were  situate,  and  for  the  relief  of  the  poor  of  which  the  vate 
was  made.  It  would  in  effect  be  assisting  one  parish  at  the  expense  of 
another,  if  the  trustees  were  held  not  rateable. 

It  is  not  easy  to  reconcile  all  the  authorities  or  to  apply  all  their  dis- 
tinctions to  such  a  case  as  that  in  question,  which  differs  in  many  essen- 
tial particulars  from  all  the  cases  that  were  cited  in  the  argument* 
Upon  the  whole,  however,  we  think  that,  notwithstanding  the  payment 
in  some  instances  made  in  the  case  of  incurable  lunatics,  this  is  a  public 
charity  instituted  by  royal  charter  for  public  purposes,  and  that  the  appel- 
lants are  occupiers  or  possessors  for  public  purposes  only,  and,  therefore, 
not  rateable  to  the  poor  in  respect  of  their  occupation  or  possession  of 
the  hospital. 

The  case  of  the  same  appellants  against  the  same  respondents  in 
respect  of  the  rating  of  Bridewell  ^Hospital  does  not  differ  in  r«ogg 
principle  from  that  of  Bethlem  Hospital :  and  we  have  come  to 
the  same  conclusion  in  both  cases  in  substance  upon  the  same  grounds.(ft) 

Order  of  Sessions  oonfirmed.(c) 

(a)  6  Q.  B.  787,  as  Jtegima  t.  Badeoek. 
(^  See  Traeey  ▼.  TViy/M*,  3  Q.  B.  966. 
(c}  Reported  by  H.  MerWale,  Eaq. 


The  two  following  cases,  decided  in  Easter  Vacation  and  Trinity  term, 
1849,  may  conveniently  be  inserted  here. 

The  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish  of  BIR- 
MINGHAM V.  SHAW  and  MELSON,  Esquires,  and  WILLIAMS. 

[Feb.  8,  1849.] 

A  Society,  called  "  The  BirraioghMn  New  Library,"  was  instituted  for  the  purpoee  of  takina 
in  hooka  and  periodicate,  to  be  read  by  any  person  choosing  to  become  a  subscriber ;  every 
subscriber  to  pay  two  guineas  on  becoming  a  member,  and  2dff.  in  advance  annually ;  and  to 
have  the  power  of  transforring  his  property  in  the  library  to  any  person  who  should  submit 
to  the  Isws  of  the  Society ;  no  dividend,  gift,  division,  or  bonus  in  money  to  be  made  to  or  J 

between  any  of  the  members.  f 

Rdd,  1.  That,  to  constitute  a  society  supported  by  voluntary  contributions,  within  stat.  6  &  7 
Viet.  c.  36,  it  was  not  necessary  that  the  contributions  should  produce  no  kind  of  return  to  ths 
contributors ;  and  that  neither  the  right  given  to  every  subscriber  of  transferring  his  shsrs, 
nor  the  contingency  that,  whenever  the  Society  might  dissolve  itself,  there  would  ensu^  a 
of  its  property  among  the  members,  made  the  Society  other  than  a  society  within 
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sect.  1,  Tix.  t  lociety  which  "  shall  not,  and  by  its  lawa  may  not,  naka  any  divVM,  gift, 
diTision,  or  bonaa  in  money  onto  or  between  anyof  ita  membera  ;'*  and  that  tbeoeevpierof 
boildinga  need  lor  the  porpoaea  of  the  Society  waa,  under  the  above  atatnte,  exempt  from 
poor  rate. 
2.  That  a  person  exempt  from  poor  rate,  aa  the  occupier  of  premiaea  belonging  to  a  sdeotifieer 
literary  aociety,  muat,  if  sasemed  for  anch  premiaea,  oonteat  the  liability  by  appeal,  and  ctt 
not  bring  an  action  for  a  levy  made  to  enforce  each  rate,  not  appealed  against. 

MiLLEB,  in  Michaelmas  term,  1848,  obtained  &  n\e{a)  calling  upon 
Messrs.  Shaw  and  Melson,  two  of  the  justices  for  the  boroagh  of  Bir* 
mingham,  and  Richard  Williams,  President  of  the  Society  called  *'  The 
*R6Q1  Bii'°^^°g^&™  ^^^  Library,"  to  show  cause  why  *the  said  jostices 
'^  should  not  issue  their  warrant  or  warrants  of  distress  to  levy  the 
amount  of  arrears  of  certain  rates,  made  for  the  relief  of  the  poor  of  the 
parish  of  Birmingham,  in  the  said  borough,  due  and  payable  by  the  said 
Williams,  in  respect  of  certain  premises  occupied  by  him  within  the  said 
parish  and  borough,  and  designated  as  ''  The  Birmingham  New  Library;*' 
or  why  a  mandamus  should  not  issue  directed  to  the  said  justices,  com- 
manding them  to  issue  their  warrant  or  warrants  as  aforesaid. 

The  affidavit  on  which  the  rule  was  obtained  stated  that  in  ten  rates, 
duly  made  for  the  relief  of  the  poor  of  the  parish  of  Birmingham,  the 
first  of  such  rates  having  been  made  in  December,  1843,  and  the  last  in 
April,  1^8,  B.  Williams,  the  president  of  a  society  called  *^  The  Bir- 
mingham New  Library,"  and  the  occupier  of  certain  buildings  used  bj 
that  Bociety,  was  duly  rated  in  respect  of  the  said  buildings  in  each  of 
the  said  rates.  That  the  Society  was  an  institution  which  for  some 
years  past  had  used  the  said  buildings  for  the  purpose  of  taking  in 
books  and  periodicals,  which  were  read  by  any  person  who  chose  to 
become  a  subscriber  to  the  institution ;  and  that  such  buildings  were 
used  by  such  persons  for  the  purpose  of  keeping  the  said  books,  and 
conducting  therein  the  business  of  the  institution.  That  proceedings  to 
enforce  payment  of  these  rates,  to  which  the  Society  disputed  its  lia- 
bility, had  been  delayed  on  account  of  the  pendency  of  Regina  v. 
Philltps^  8  Q.  B.  745,  in  which  similar  points  to  those  in  the  present 
*fiTAi  ^^^^  ^^^^  involved.  That  after  the  decision  of  *that  case  a 
^  summons  was  taken  out  against  Williams,  who  appeared  by  attor- 
ney before  Messrs.  Shaw  and  Melson,  two  justices  for  the  boroagh,  to 
show  cause  why  payment  of  the  rates  should  not  be  enforced  by  distress; 
and  that  on  this  occasion  the  only  point  of  dispute  was  whether  Wil- 
liams was  entitled  to  exemption  as  representative  of  a  literary  society 
within  the  meaning  of  stat.  6  &  7  Vict.  c.  86:  it  being  then  admit- 
ted that  the  rules  of  the  Society  had  been  duly  certified  by  the  barrister 
under  that  act  in  April,  1845,  and  that  the  other  formalities  of  the 
second  section  had  been  complied  with ;  and  that  no  appeal  had  been 
made,  under  the  sixth  section,  against  the  barrister's  certificate.  The 
affidavit  further  stated  that  no  appeal  had  been  made  against  any  of 

<«)  Under  atat.  11  &  13  Vict.  c.  44,  a.  5. 
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tlie  rates ;  and  on  this  gronnd,  and  also  on  the  ground  tbat  the  Society 
was  not  supported  by  ''voluntary  contributions"  within  the  statute,  it 
was  contended  before  the  justices  that  they  were  bound  to  enforce  pay- 
ment of  the  rates.     That  the  justices  decided  upon  enforcing  payment 
of  the  first  four  rates,  the  same  having  been  made  before  April,  1845, 
when  the  rules  of  the  Society  were  certified,  but  dismissed  the  applica- 
tion with  respect  to  the  subsequent  rates.    A  copy  of  the  rules  of  the 
Society  was  annexed  to  the  affidavit.(a) 
♦The  case  was  argued  in  Hilary  term  (January  15th),  1849.(J)  r-^r.^^ 
Bill  and  Melhr  showed  cause.     The  purposes  of  this  Society  ^ 
will  be  admitted  to  be  exclusively  literary,  and  therefore  within  stat 
6  &;  7  Vict.  c.  86 ;  so  that  Regina  v.  Jone9^  8  Q.  B.  719,  and  Regina 
V.  Pocoek,  8  Q.  B.  729,  where  the  chief  controversy  was  on  this  pointy 
do  not  apply.     It  will  be  objected,  however,  that  the  Society  is  not  sup- 
ported by  "  voluntary  contributions,"  because  payment  of  them  may  be 
enforced  against  subscribers.     But  sect.  1,  in  requiring  that  a  society, 
as  a  condition  of  its  immunity,  shall  be  ''  supported  wholly  or  in  part  by 
annual  voluntary  contributions,"  means  no  more  than  that  it  must 
*not  be  supported  by  grant,  or  endowment,  or  revenues  of  its   p^j>,yo 
own.    Even  if  payment  of  subscription  may  be  enforced,  a  point  ^ 
which,  in  law,  is  very  doubtful,  and,  in  fact,  can  hardly  arise,  as  the 
subscription  is  payable  in  advance,  still  the  subscription  itself  is  volun- 
tary at  the  beginning  of  each  year. 
Secondly.    The  new  rule,  by  which  any  dividend  or  bonus  among  the 

(a)  The  following  rules  were  referred  to  in  the  argument. 

L  "  Every  person,  when  admitted  a  member  of  the  Society  instituted  for  supporting  this 
library,  shall  pay  the  sum  of  two  guineas.  Having  paid  the  fee  of  admissioni  as  above  directed, 
be  shall  receive  a  printed  ticket,  with  a  number  upon  it,  signed  by  the  president.  He  shall 
likewise  pay  the  additional  sura  of  twenty  shillings  in  advance,  towards  the  expenses  of  the 
current  year.  But  if  his  subscription  shall  commence  between  the  first  of  July  and  the  first 
ef  January  the  additional  sum  shall  be  only  ten  shillings ;  afterwards  the  sum  of  twenty  shil* 
lings  shall  be  paid  annually  by  every  subscriber  on  the  first  of  January  ;  and  he  shall  not  be 
entitled  to  the  use  of  a  book  till  he  has  paid  such  additional  sum,  either  to  the  treasurer  or  to 
the  librarian. 

II.  *'  If  any  person  shall  suffer  his  annual  subscription  of  twenty  shillings  to  remain  unpaid 
three  months  after  the  general  meeting  in  January,  he  shall  receive  a  notice  from  the  librarian 
to  remind  him  of  it,  in  which  the  librarian  shall  at  the  same  time  inform  him,  that  he  will  be 
deprived  of  all  the  privileges  of  a  subscriber  till  the  subscription  be  paid. 

III.  '*  Every  subscriber  shall  have  the  power  of  transferring  his  property  in  the  librsry,  by 
any  of  the  methods  by  which  personal  property  is  usually  transferred^  to  any  person  who  shaU 
submit  to  the  laws  of  the  society. 

IV.  '*  Persons  to  have  the  use  of  the  librsry  pnder  the  same  laws  and  regulations  as  annual 
subscribers,  on  payment  of  St.  6d.  per  quarter,  upon  depositing  the  wilue  of  the  book  taken  out 
of  the  library,  or  upon  recommendation  from  a  subscriber ;  but  no  quarterly  subs'Tiber  to  be 
entitled  to  any  privilege,  except  use  of  the  books." 

VI.  A  genersl  meeting  to  be  holden  snnually,  &c.  '*  At  thu  meeting  all  laws  for  the  regu- 
lation of  the  Society  shsU  be  made ;  and  all  questions  shall  be  determined  by  a  majority  of 
twO'thirds  of  the  subscribers  present.'* 

At  the  annual  general  meeting  held  in  January,  1849^  the  following  new  rule  was  made. 

"  That  no  dividend,  gift,  division,  or  bonus  in  money,  shall  be  mode  unto  or  between  any  of 
the  members  of  this  institution.** 

(b)  Before  liord  DxniiAjr,  C.  J.,  Pattxson,  CoLisioei  and  Wiobtiiax,  Js. 
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nembera  of  the  Society  ia  prohibiied,  is  ia  exact  oomplii&ce  wSk  tk« 
reqoirementB  of  the  first  section,  and  is  not  qualified  by  Bole  8,  undMr 
which  power  is  given  to  every  subscriber  to  transfer  his  property  in  the 
Aibrary.  For  the  individual  members  of  every  unincorporated  socitiy 
must  necessarily  possess  an  interest  in  its  property ;  and,  as  any  penoa 
may  become  a  subscriber  on  payment  of  two  guineasi  no  share  can  evsr 
be  sold  at  a  premium* 

Thirdly.  It  will  be  contended  that  the  liabili^  to  theae  rates  eanaot 
now  be  disputed,  because  they  have  not  been  appealed  against.  But  it 
was  not  necessary  to  appeal  against  them ;  for  the  objection  is,  not  to 
the  quantum,  but  that  the  rates  are  a  nullity.  Sect*  1  of  the  statat* 
provides  that  ^^  no  person  or  persons  shall  be  assessed  or  rated,  or  liabk 
to  be  assessed  or  rated,"  in  respect  of  buildings  there  described.  Bj 
barrister's  certificate  the  Society's  buildings  were,  in  effect,  taken  oat 
of  the  parish  for.purposes  of  rateability.  Trespass  or  replevin  nu^t 
have  been  maintained  if  these  rates  had  been  enforced  by  distress :  and 
it  is  only  where  the  sessions  have  exclusive  jurisdiction,  so  that  their  jiidg> 
ment  as  to  the  validity  of  a  rate  would  be  final,  that  an  appeal  is  neces- 
sary. If  a  person  is  assessed  for  property  not  in  his  occupation,  be  n 
not  confined  to  his  remedy  by  appeal,  but  may  bring  an  action ;  Tin 
♦8781  ^^^^^^^'  ^f  *-Smt»?  Poor  v.  Wait,  1  A.  *  E.  264 :  and  it 
^  would  be  no  ground  of  defence  that  the  sessions  on  appeal  had 
confirmed  the  rate ;  MUward  v.  Caffln^  2  W.  BL  1330.  In  Mankd&  r. 
Pittmanj  9  Bing.  595,  where  it  was  held  that  replevin  would  not  lie, 
although  a  party  having  no  stock  in  trade  was  rated  for  it,  the  objection 
was  to  quantum ;  for  he  was  legally  rated  for  other  property. 

MiUeTy  contri.  First.  The  result  of  all  the  authorities  is,  tkaty 
where  a  person  occupies  property  apparently  rateable  within  the  parish, 
it  is  a  question  for  the  magistrates  exclusively,  whether  he  is  rateable  or 
not,  and  that  his  only  mode  of  contesting  his  liability  is  by  appeal.  In 
the  cases  first  cited  there  was  no  such  occupation  for  the  justices  to  act 
upon.  HutchtM  V.  ChamberSy  1  Burr.  579,  Faweett  v.  Fatcli$y  7  B.  A 
0.  394,  and  Rex  v.  Treecthiek,  2  A.  &  E.  405,  support  the  view  con- 
tended for. 

Secondly.  It  is  said  that  the  contributions  to  this  Society  are  votn* 
tary,  because  it  is  quite  at  the  option  of  any  person  whether  he  will  snl- 
scribe  or  not.  But  every  subscription  to  a  railway  or  other  company  if 
voluntary  in  the  same  sense.  It  is  clear  that  voluntary  in  the  statute 
means  gratuitous,  and  that  the  subscription  must  not  entitle  the  sub- 
scriber himself  to  any  personal  benefit.  Again,  if  a  subscriber  has  had 
any  benefit  from  the  library,  a  contract  to  pay  arises,  and  he  may  be 
compelled  to  pay,  in  which  case  his  contribution  would,  certainly,  not  be 
voluntary. 

*8741       ^hii^Iy*  ^9  i^^w  rule,  by  which  any  ^'  dividend,  gift,  dirision,  or 
bonus"  among  members  of  this  ^institution  is  prohibited,  is  incos* 
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listont  with  the  third  rale,  which  giyes  power  to  eyery 
to  transfer  his  property  in  the  library :  and  it  is  also  futile ;  for  the 
Society  has,  of  course,  the  right  to  dissolve  itself;  and  in  that  case  there 
woald  necessarily  ensue  a  division  of  property  among  its  members. 

Cur.  adv.  tmlL 
Lord  Dexmak,  C.  J.,  now  delivered  judgment. 
This  was  a  rule  for  a  mandamus  to  justices  of  the  peace,  to  enforce  by 
warrant  of  distress  the  payment  of  certain  poor  rates,  assessed  on  the 
president  of  a  society  called  "  The  Birmingham  New  Library,"  as  the 
occupier  of  certain  premises  which  be  holds  for  the  purposes  of  the  So- 
ciety. On  the  one  hand,  the  rates  have  been  duly  made  and  allowed^ 
and  there  has  been  no  appeal  against  them ;  on  the  other,  the  institur 
tion  had  received  before  the  making  of  the  rates  the  barrister's  certificatSi 
which  has  not  been  appealed  against.  Two  points  were  made  in  sup** 
port  of  the  rule :  the  first,  that  the  constitution  and  purposes  of  the 
Society  did  not  bring  it  within  stat.  6  &;  7  Vict.  c.  86 ;  the  second,  tbat^ 
even  if  the  Society  were  entitled  to  the  exemption  given  by  that  statute, 
aach  exemption  should  have  been  made  the  ground  of  appeal  against  the 
rates ;  which  not  having  been  done,  it  was  too  late  to  resist  the  payment. 
To  bring  a  society  within  the  exemption,  it  must,  among  other  things, 
be  '*  instituted  for  purposes  of  science,  literature,  or  the  fine  arts  exclur 
mely,"  must  be  "supported  wholly  or  in  part  by  annual  voluntary 
contributions,"  and  it  must  be  one,  which  "  shall  not,  and  by  its  laws 
may  not,  make  any  dividend,  gift,  division,  or  bonus  in  money  unto  or 
between  any  of  its  members." 

"^This  institution  is  formed  for  the  purpose  of  creating  and  p^^,-|, 
maintaining  a  library,  or  collection  of  books,  which  the  members  '- 
are  to  have  the  use  of,  either  in  the  room,  or  at  their  own  houses  under 
certain  regulations.  The  benefits  of  the  institution,  without  however  all 
the  rights  of  membership,  are  extended  to  certain  other  persons  on  otbei 
terms.  It  is  difficult  to  deny  that  the  purpose  of  the  Society  is  merely 
Kterary;  nor,  indeed,  was  this  much  contested  in  the  argument;  but  it 
was  said  that  it  was  not  supported  wholly  or  in  part  by  annual  voluntary 
contributions.  It  is  certainly  supported  mainly  by  certain  sums  paid  on 
admission  of  subscribers,  and  their  annual  subscriptions ;  but  these  last 
are  said  not  to  be  voluntary.  It  is,  perhaps,  not  easy  to  determine  what 
the  legislature  intended  by  the  word  "voluntary"  in  this  combination. 
In  several  cases  which  have  come  before  us  different  suggestions  have 
been  made;  but  it  has  never  been  necessary  expressly  to  decide  the 
point.  Upon  consideration,  we  think  that  annual  contributions  will 
satisfy  the  condition  required,  if  they  commence  of  the  party's  own 
choice,  are  so  continued,  and  may  be  withdrawn  at  pleasure,  that  is, 
without  subjecting  the  party  to  any  legal  liability,  or  forfeiture  beyond 
that  of  foregoing  a  participation  in  the  pleasure  or  profit,  scientific,  Ute^ 
rary  or  artistic,  in  respect  of  which  they  have  been  made.    If  the  ooq? 
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tributor  was  free  to  commence  his  contribution,  and  incnrs  no  legal  obG^ 
gation  to  continue  it  when  he  has  once  commenced,  and  upon  ceanng  to 
^ntribute  will  lose  no  more  than  the  pririleges  of  membership,  in  respect 
of  which  he  became  a  contributor,  it  seems  to  us  that  he  must  be  coih 
sidered  a  voluntary  contributor,  unless  we  add  something  to  the  idea  of 
*fi^^i  voluntariness,  *which  in  ordinary  language  it  does  not  import 
-'  And  that  is  what,  in  fact,  is  done  by  those  who  contend  that  it 
must  be  also  gratuitous  and  bring  no  return  of  any  kind  to  the  contri- 
butor ;  against  the  addition  of  which  particular  qualification  there  is  the 
further  reason  that  the  statute  itself,  in  the  clause  next  to  be  considered, 
provides  for  this  expressly,  and  so  seems  to  exclude  the  notion  of  its 
being  previously  implied.     In  the  present  case  it  is  clear  that  the  com* 
mencement  of  subscription  is  purely  voluntary:  and,  as  the  payment, bj 
the  first  rule,  is  in  advance,  no  rights  legal  or  equitiable  can  be  acquired 
by  the  Society  against  the  contributor  to  enforce  a  second  yearns  pay- 
ment, by  reason  of  any  uses  of  the  room  or  books  during  the  first    As 
to  the  second  year,  in  case  of  non-payment,  the  second  rule  proridei 
that  being  in  arrear  for  three  months  is  to  deprive  the  subscriber  of  all 
privileges  of  membership  until  the  arrear  paid.     This,  therefore,  seems 
to  measure  the  rights  of  the  parties ;  the  member  is  allowed,  for  three 
months,  during  which  no  payment  is  made,  to  continue  as  before,  and 
then  he  loses  all  privileges;  but  the  Society  acquires  no  rights  against 
him. 

We  proceed,  then,  to  consider  the  third  requisite.  Now  we  find  that 
the  Society,  at  an  annual  general  meeting  in  January,  1845,  prior  to 
the  rates  made,  or  the  barrister's  certificate  granted,  passed  a  mle 
exactly  in  the  wt)rd8  of  the  statute :  no  question,  therefore,  can  arise, 
unless  they  have  retained  some  rule  which  is  inconsistent  with  this,  and 
can  still  be  acted  on,  or  they  do,  in  fact,  make  some  dividend,  gift,  diri- 
sion,  or  bonus  in  money  to  or  between  any  of  the  members.  This  latter 
point  was  not  contended  for;  but  the  third  rule  was  insisted  on,  bj 
*k*T7l  ^^^^^  every  subscriber  has  the  *power  of  transferring  his  property 
-'  in  the  library  by  any  of  the  methods  "  by  which  personal  pro- 
perty is  usually  transferred,  to  any  person  who  shall  submit  to  the  laws 
of  the  Society."  This  is,  clearly,  no  contravention  of  the  rule  before 
referred  to,  even  if  it  be  assumed  that  by  accumulation  the  common 
stock  of  the  Society  increases  in  value,  and  that  the  present  members 
be  considered  in  some  sort  a  proprietary  body,  and  the  respectire 
shares  of  the  members  of  that  body  to  be  increasing  in  value,  and  to  sell 
at  a  premium ;  still  the  profit  which  any  one  might  make  by  a  transfer 
is  no  dividend,  gift,  division,  or  bonus,  which  the  Society  makes  among 
its  members  or  to  any  one  of  them ;  the  common  stock  remains  after  the 
transfer  exactly  as  it  was  before ;  only  there  has  been  the  8ubstituti<Mi 
of  a  new  member  for  an  old  one.  But,  so  far  as  the  affidavits  disclose, 
there  is  nc  limit  to  the  number  of  members ;  any  person,  upon  payment 
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ct  the  fee  and  subecription,  may  become  a  member ;  and  so  the  whol^ 
UBumption  of  a  premium  on  transfer  practically  falls  to  the  ground. 

It  was  however  insisted,  further,  that  the  Society  might  dissolve  itself 
by  resolution  at  an  annual  general  meeting,  and  so  a  division  might  be 
made.     There  is  no  provision  made  in  the  rules  for  dissolution;  and 
therefore  it  cannot  be  taken  for  granted  that  a  dissolution  could  be 
made,  attended  by  a  division  of  the  common  itoek^  by  a  mere  vote  of 
the  majority  present  at  an  annual  general  meeting :  and  it  is  the  more 
doubtful,  because,  by  rule  6,  the  functions  of  the  annual  general  meeting 
are  specified  to  be  the  making  of  all  laws  for  the  regtdation  of  the 
Society;  which  presupposes  its  continued  existence,  and  seems  to  exclude 
the  power  *of  dissolving  by  a  vote  of  the  members  present.    But  r^ ai^ a 
another  and  more  satisfactory,  because  more  general,  answer  to  ^ 
the  objection  is  this ;  that  the  statute  must  have  a  reasonable  meaning 
given  to  its  words :  when  it  says  that  the  laws  shall  prohibit  a  division 
by  the  Society  among  its  members,  it  must  be  taken  to  speak  of  laws 
which  are  to  operate  on  the  Society  as  a  continuing  body.    No  law  of 
the  Society  can  prevent  its  dissolution,  and  a  consequent  division  of  the 
common  stock ;  for  any  law  made  for  the  purpose  might,  of  course,  be 
repealed  by  the  authority  which  made  it:  this  sort  of  division,  therefore, 
the  legislature  did  not  intend  to  prevent,  because  it  could  not ;  and  it 
has  made  its  meaning  clear  by  placing  the  word  "  division"  with  '^  divi- 
dend, gift,"  and  ^'  bonus  in  money,"  and  by  limiting  the  prohibition  to 
the  acts  of  the  Society  as  such,  towards  its  members  as  such,  whereas 
the  division  now  argued  on  would  take  place  after  the  Society  had  ceased 
to  exist.     Upon  the  whole,  therefore,  we  think  that  the  Society  is  un- 
questionably brought  within  the  exemption  given  by  the  statute,  and  that 
the  barrister's  certificate  was  properly  granted ;  and  we  have  gone  into 
the  several  points  at  greater  length,  because  the  question  is  of  very 
general  application,  and  has  not  before  received  any  decision. 

We  are  driven,  therefore,  to  consider  the  second  ground  on  which  the 
mle  is  supported,  whether  namely,  as  regards  the  present  rateSy  the  Society 
is  deprived  of  the  benefit  of  its  exemption,  because  it  has  not  appealed 
against  tbem.  And,  as  it  cannot  be  successfully  contended  that  the 
president  might  not  have  appealed,  the  question  is  narrowed  to  this, 
whether,  there  being  a  remedy  by  appeal,  and  that  remedy  passed  by, 
the  law  '^'will  allow  an  action  to  be  brought  for  the  enforcement  rniO*?^ 
of  a  rate,  good  on  its  face,  and  made  by  a  competent  authority, 
on  a  person,  and  in  respect  of  the  occupation  of  property,  apparently 
within  the  jurisdiction  of  that  authority.  This  is  not  a  new  question ; 
nor  is  the  principle  of  decision  unsettled  or  difficult.  The  only  difficulty 
lies  in  its  application.  The  right  of  appeal  is  coextensive  with  the 
operation  of  the  rate.  Whether  it  has  defects  which  make  it  even  a 
nullity  in  law,  or  be  objectionable  only  as  excessive  in  amount,  or  unequal 
in  its  assessment,  any  one  who  is  grieved  by  it  may  appeal ;  but  thf 
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^Iit  of  fteti<m  18  limited,  as  well  for  the  sake  of  oonvenienoe,  u  <»i 
prineiples  of  law  and  justice.    The  making  and  allowance  of  the  nte 
•re  acta  entrnsted  hy  the  law  to  certain  fonctionariee,  the  oyeneen  and 
tiie  justices ;  and  the  exercise  of  their  functions  is  subjected  by  the  lit 
to  revision  by  &  court  of  appeal.     If,  in  the  exercise  of  their  fnnetioiui, 
Imt  acting  within  their  jurisdiction,  they  do  an  erroneous  act,  it  is  no 
more  null  and  void,  whOe  unquestioned  by  appeal,  than  an  erroneou 
decision  of  this  Court  on  a  matter  within  its  jurisdiction  while  unqnes- 
lioned  by  a  writ  of  error.     If  it  be  appealed  against,  the  law  has  made 
the  decision  of  the  Court  of  appeal  final ;  and,  if  that  Court  confirmed 
the  act  of  the  inferior  functionaries,  however  confessedly  erroneoiu  that 
deeinon  might  be,  it  would  be  conclusive  for  all  purposes,  and,  among 
others,  for  enforcement ;  else  this  absurdity  would  follow,  that  a  rate, 
whidi  the  Court  of  direct  and  final  jurisdiction  had  pronounced  valid, 
must  be  considered  as  invalid  when  considered  collaterally  in  any  other 
Court  as  the  protecting  authority  for  the  officer  of  the  law  who  iras 
*S801  ^'^^^^^  ^^  enforce  it^    And  to  this  extent  there  *can  be  no  dif- 
'^  ference  between  the  case  of  a  rate  not  appealed  against  and  one 
appealed  against  and  confirmed.     The  authority  of  the  original  Court 
up  to  the  time  of  appeal,  and  subject  to  that,  is  exactly  of  the  same  force 
ae  that  of  the  Court  of  appeal ;  both  stand  on  exactly  the  same  principles. 
They  are  the  acts  and  decisions  of  functionaries,  or  Courts,  entrusted  by 
the  law,  on  matters  within  their  jurisdiction. 

But  all  this  depends  on  that  limitation  of  jurisdiction:  if  in  the  fint 
instance  the  primary  court  has  gone  beyond  those  limits,  its  act  is  void. 
The  party  grieved  may,  if  he  please,  appeal,  because  the  statute  enablei 
him  to  do  so,  and  excess  of  jurisdiction  is  in  itself  a  ground  of  appeal,  as 
much  as  merely  erroneous  decision.  And,  if  the  court  of  appeal  erro- 
neously confirms  the  act  of  the  court  below,  it  may  be  that  the  party 
appealing  cannot  object  to  the  want  of  jurisdiction,  in  any  collateral 
proceeding :  his  own  act  may  estop  him  personally.  But,  in  the  ease 
supposed,  he  is  not  bound  to  appeal,  because  he  is  at  liberty  to  treat  the 
act  as  void.  We  have  examined  all  the  cases  cited  in  the  argument,  and 
more :  we  do  not  now  go  through  them  in  detail,  on  account  of  the  neces- 
sary length  to  which  our  judgment  must  extend :  but  these  principles  wH 
be  found  either  laid  down  or  assumed  in  them  all,  when  properly  eon- 
•idered,  with  exact  uniformity. 

The  question  then  in  this  case  is,  whether  the  acts  of  the  overseers  and 
justices  in  assessing  the  president  to  these  rates  were  within  their  juris- 
diction :  if  they  were,  they  are  valid  now,  because  not  reversed  on  appeal, 
and  he  cannot  question  them  collaterally ;  if  they  were  not,  they  were 
ab  initio  null  and  void,  and  he  has  done  nothing  which  estops  him  from 
^^^  -  saying  so.  Now  it  is  *not  disputed  that  he  was  the  occupier  of 
^^  -^  the  premises  in  respect  of  which  he  is  rated,  nor  that  they  are 
widiin  the  parish,  nor  is  any  question  made  as  to  the  beneficial  nature 
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of  tbe  occupation ;  but  the  objection  is  that  the  statute  exempts  from  the 
fate  by  reason  of  the  purposes  for  which  the  occupation  is  had ;  and  it 
IB  said  that  the  effect  of  that  exemption  is  to  take  the  premises,  for  the 
purpose  of  rating,  out  of  the  parish,  and  so  out  of  the  jurisdiction  of  the 
justices,  who  are  only  allowing  a  rate  made  for  the  parish.  But  we 
think  this  mode  of  stating  his  case  cannot  be  sustained ;  if  it  could,  the 
•ame  mode  might  be  adopted  wherever  the  question  was,  whether  the 
occupation  was  beneficial  or  not ;  if  there  be  no  beneficial  occupier,  the 
land  for  the  purposes  of  the  rate  might  equally  be  said  not  to  be  within 
the  parish,  because  it  ought  not  to  be  included  in  the  rate ;  yet,  so  far 
as  we  know,  this  question  has  always  been  raised  on  appeal ;  and  the 
distinction  has  been  between  the  question,  Whether  occupier  or  not  abso* 
lutely,  which  has  been  tried  by  action,  and,  Whether  beneficial  occupier 
or  not,  which  has  been  tried  by  appeal.  And  this  seems  the  reasonable 
test.  As  soon  as  the  land  is  shown  to  be  in  the  parish,  and  A.  B.  to  be 
the  occupier,  the  case  is  primft  facie  brought  within  the  statute  of  Elisa- 
beth, the  rate  on  its  face  it  good,  and  jurisdiction  attaches :  whether  that 
primft  facie  case  can  be  answered  by  any  circumstances  afiecting  the 
character  of  the  occupation,  is  matter  to  be  determined  by  the  court  of 
appeal,  on  appeal  made.  In  the  present  case,  the  party  rated  had  many 
facts  to  prove,  and  a  construction  of  the  statute  to  make  out,  before  he 
could  establish  his  exemption ;  and  the  decision  upon  all  those  points 
was  within  the  jurisdiction  of  the  court  of  appeal,  and,  *when  w■^r^r^a 
decided  in  his  favour,  still  showed  no  excess  of  jurisdiction  in  the  ^ 
court  below,  any  more  than  a  decision  that  the  rate  made  and  allowed 
was  unequal:  whereas  a  decision  that  the  land  was  out  of  the  parish 
would  have  shown  that,  ab  initio,  the  overseers,  and  the  justices  below, 
had  been  dealing  with  what  they  did  not  profess^ to  deal  with,  and  could 
not  by  law  interfere  with. 

The  case  of  Fawcett  v.  Ftmliij  7  B.  ft  C.  394,  an  analogous  case  in 
respect  of  highways,  illustrates  the  distinction  we  are  taking,  very  clearly. 
Arndiflfe  and  Ingleby  were  townships  in  the  parish  of  Arncliffe;  the 
plaintiff,  an  occupier  of  lands  in  the  former,  contended  he  was  not  bound 
to  repair  the  roads  in  the  latter;  and,  his  cattle  having  been  seized  on  a 
conviction  founded  on  the  information  of  the  parish  surveyor j  against 
which  he  had  not  appealed,  he  brought  an  action  of  trespass,  and  waa 
nonsuited.  The  Court  held  the  nonsuit  right.  Lord  Tentbrden  said: 
**  For  some  time  I  was  disposed  to  think  this  case  analogous  to  some  that* 
hare  arisen  on  the  poor  laws,  in  which  it  has  been  held,  that  if  a  person 
fwt  an  oceupiety  or  resident  within  a  given  parish  be  there  rated  to  tiie 
velief  of  the  poor,  and  his  goods  are  distrained  for  the  rate,  ho  may 
maintain  an  action  against  the  party  levying.  But  in  those  cases,  there 
w^u  an  entire  want  of  jurisiietim.  Here  the  justice  had  jurisdiction  to 
hear  and  decide  upon  the  complaint  of  the  surveyor,  and  the  present 
pluBtiffy  as  an  oecupier  of  lands  within  the  parish^  was  primd  faci€ 
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liable  to  the  burden."  And  Holrotd,  J.,  said:  ^^if  there  had  been 
separate  surveyors  for  the  townships  of  Arncliffe  and  Ingleby,  and  ik$ 
♦QfiQi  «tfrve;yi>r  of  the  latter  had  directed  *work  to  be  done  in  Arncliffe 
•^  as  if  it  were  in  Ingleby,  then  upon  a  complaint  made  of  the 
neglect  to  do  it,  the  magistrate  would  have  had  no  jurisdiction." 

JUarshall  v.  Pitman^  9  Bing.  595,  was  decided  on  the  same  principle. 
The  plaintiff  was  rated  as  an  inhabitant  on  his  stock  in  trade :  he  did 
not  appeal,  but  brought  an  action,  contending  that  he  was  not  liable  to 
be  rated,  becauBe  he  had  no  ahilUy^  that  which  iva$  Muppoud  to  be  dock 
in  trade  not  being  so  in  fact ;  but  the  Court  held  the  action  not  main- 
tainable ;  his  inhabitancy  and  the  possession  of  visible  personal  propertj 
giving  jurisdiction  to  the  magistrates. 

We  entirely  acquiesce  in  the  convenience  and  justice  of  the  principle 
on  which  these  decisions  proceed,  and  are,  therefore,  of  opinion,  that 
the  payment  of  the  rates  in  question  cannot  now  be  resisted. 

Our  decision  upon  this  point  alone  would  have  been  sufficient  to  make 
the  rule  absolute ;  but,  as  that  would  have  left  the  general  question 
upon  the  construction  of  the  statute  unanswered,  we  have  thooght  it 
better  to  express  our  opinion  on  both  the  questions  raised  in  argument 

Bule  absolate.(a) 

(a)  Reported  by  H.  Dayiion,  Esq. 
Sea  the  next  case. 


^  ^^  *The  QUEEN  v.  The  BAPTIST  MISSIONARY  SOCIETT. 
****■'  IJune  9,  1849.] 

The  Baptist  Missionary  Society  were  assessed  to  a  paving  rate,  made  under  57  G.  3,  c.  nix. 
(Metropolitan  Paving  Act),  as  occupiers  of  a  house  and  premises,  the  property  of  the  Sodetj. 
The  Society  is  founded  with  the  object  of  sending  out  missionaries  for  the  conversion  of  tba 
heathen.  It  is  chiefly  supported  by  voluntsry  contributions,  snd  in  part  by  the  interest  of  a 
fuud ;  and  no  member  derives  any  private  advantage  from  hia  connection  with  it. 

The  premises  comprise  various  apartments,  the  whole  of  which  sre  required  for  the  pnrposH 
of  the  Society,  but  which  are  at  times  used  by  other  societies  of  the  same  nature,  who,  io 
return,  contribute  a  part  of  the  expense  of  the  lighting,  warming  and  cleansiRg  of  the  pre- 
mises ;  but  the  sum  so  contributed  does  not  exceed  the  expense  incurred  in  consequence  of 
their  use  of  the  premises.  The  Society  prints  reports  snd  periodicals,  which  sre  stored  oo 
the  premises,  and  occasionally  sold  there,  but  at  less  than  their  prime  cost ;  the  prooeedf  of 
such  sales  being  carried  to  the  credit  of  the  Society. 

ITdd  that  the  rate  was  good,  for  that  there  was,  under  the  circumstances,  a  beneficial  occupy 
tion  by  the  Baptist  Misnonary  Society. 

Semhltt  That  persons  occupying  premises  merely  for  religious  ends  are  not,  on  that  acoooot, 
exempt  from  poor  rate. 

On  appeal  against  a  paving  rate,  made  as  after  mentioned,  the  ses- 
sions confirmed  the  rate,  subject  to  the  opinion  of  this  Coort  upon  tbe 
following  case. 

This  was  an  appeal  against  a  rate  or  assessment  made  pursuant  to  tn 
order  of  the  Commissioners  of  Sewers  of  the  City  of  London  and 
Liberties  thereof,  bearing  date  1st  April,  1845,  and  made  in  pursuanet 
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of  the  several  statates  now  in  force  anthorismg  the  same:  bnt  no  ques- 
tion is  intended  to  be  raised  in  respect  of  the  form  of  the  rate. 

The  premises  assessed  are  a  large  house  in  which  the  business  of  the 
Baptist  Missionary  Society  is  transacted :  and  the  whole  of  the  building 
was  erected,  at  a  cost  of  4,000Z.  besides  the  purchase  of  the  freehold, 
partly  by  the  sale  of  stock  of  the  Society  sold  out  of  the  funds,  and 
partly  by  money  contributed  by  members  of  the  Baptist  Missionary  and 
other  societies  connected  with  the  Baptist  body.  The  whole  is  the  pro- 
perty of  the  Society :  but  other  religious  institutions  connected  with 
^the'Baptist  body,  in  consequence  of  the  contributions  of  their  r^or^j. 
friends,  make  use  of  the  premises  for  the  purposes  of  their  re-  '- 
spective  societies,  so  far  as  the  convenience  of  the  Baptist  Missionary 
Society  allows. 

The  Baptist  Missionary  Society  has  been  established  about  -fifty 
years ;  its  objects  are  the  sending  out  and  supporting  Missionaries  for 
the  purpose  of  the  conversion  of  the  heathen  in  various  parts  of  the 
world.  The  Society  is  entirely  supported  by  voluntary  contributions, 
except  a  fund  of  20,000Z.,  the  interest  of  which  they  devote  to  the  widows 
and  orphans  of  the  Missionaries  dying  abroad,  and  two  funds  remitted 
from  Calcutta  to  be  applied  to  preaching  abroad.  The  whole  of  its 
income,  amounting  last  year  to  25,000?.,  with  this  exception,  is  devoted 
to  the  purposes  above  mentioned ;  and  no  member  derives  any  private 
advantage  whatever  from  his  connection  with  the  Society. 

The  building  comprises  various  apartments :  a  board  room,  where  the 
board  of  management  and  the  subscribers  are  accustomed  to  meet ;  a 
secretary's  room ;  a  library,  or  room  for  annual  meetings  of  members ; 
committee  room ;  and  various  salaried  clerks'  offices. 

The  Society  employs  a  secretary,  an  accountant,  three  clerks  and  a 
porter  >  prints  a  report  and  other  periodicals,  and  sells  them,  if  applied 
for,  occasionally  on  the  premises ;  and  has  amongst  its  regulations  a  rule 
for  investing  their  surplus  fund,  if  any. 

The  whole  of  the  house  is  required  for  the  business  of  the  mission, 
though  there  are  times  when  it  may  be  and  is  used  by  other  societies, 
without  interfering  with  the  Society  in  question.  ' 

The  clerks  attend  daily  during  a  portion  of  the  day,  and  leave  the 
premises  in  the  evening,  which  are  locked  *up  by  the  servants  of  p^^^/. 
the  Society,  who  live  in  a  small  hduse  in  the  rear  of  the  main  '- 
building,  situate  on  the  same  plot  of  ground,  but  wholly  detached  from 
the  main  building,  and  having  a  separate  entrance ;  but  the  whole  within 
one  fence,  and  forming  part  of  one  establishment.  The  small  house 
contains  four  rooms,  furnished  by  the  occupant,  viz.  a  kitchen,  a  sitting 
room  and  a  bed  room  occupied  by  the  porter,  rent  free,  as  connected 
-vrith  their  service,  and  which  is  considered  as  part  of  his  remuneration ; 
flizid  a  room  used  by  the  Society  as  a  store  room.  No  one  sleeps  in  the 
niain  building.  Eleven  other  societies  connected  with  the  Baptist  de- 
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.BonmatiM,  floae  of  wlidi  eo&tribitted  to  tbe  boildtQg  ef  the  -kooM, 
mmongat  others  the  Baptist  Irish  Soeie^,  occMiomlly,  sad  tvoof  ibm 
«bo«t  three  days  in  the  week,  use  some  parts  of  the  huildiiig  for  tke  pu- 
rpose of  holdi^  their  meetings  and  keeping  their  books:  but  thflH 
societies  are  all  purely  eharitaUe ;  and  no  member  of  them  hs8  any  pri- 
i^vate  benefit  firom  the  occnpation  of  any  part  of  the  premises;  Imt  tk 
iBaptist  Irish  Society  cany  on  thttr  bni^ess  en  these  and  no  other  pe- 
juses ;  they  have  «  different  organisation,  distinct  offieers  and  comDttteei, 
.and  pay  a  prop<Nrtion  of  lighting,  firing  and  cleanii^y  l-12th,  23{.  per 
annum ;  the  other  ll-12ths  affe  diyided  amoi^t  the  rest  of  the  aocietia 
using  the  premises. 

In  one  of  the  rooms  are  dqweited  3000  or  4000  TolasMS  of  boob  eon- 
sisting  of  history,  philosophy,  and  works  on  the  Hindoo  religioo,  no 
^porofit  being  made  by  any  one  from  the  nse  of  them* 

The  sam  of  money  pi^  to  the  Society,  by  each  of  the  other  societitf 
.thus  accommodated,  for  gas,  fire,  cleaning  and  attendance,  is  eqsal  to 
the  expense  inoorred  by  the  Society,  on  behalf  of  each,  but  not  mofe. 
^gNT.  *It  appears  also  that  the  reports  and  other  periodictl  woifa 
-^  of  the  Society,  which  are  |»inted  for  the  nse  of  the  memben,  an 
aold,  whMi  applied  for;  the  proceeds  of  which  sale  are  carried  to  ^ 
.credit  of  the  Society,  bnt  do  not  cover  the  original  coat. 

For  the  appellants,  it  was  contended  that  there  was  in  this  cue  le 
beneficial  occupation  of  the  premises,  and  therefore  no  liab^ity  to  tlie 
poor  rate ;  and  that,  as  wider  stat  11  O.  8,  c.  29,  s.  41,(a)  the  istein 
/question  is  directed  to  be  made  '^  npon  all  and  every  person  and  pereoo^ 
•who  do  or  shall  inhabit,  hold,  occnpy,  possess,  or  enjoy  any  IsBdfhoQtt, 
shop,  warehouse,  cellar,  yaolt,  or  other  tenement  or  hereditaraent  withia 
.the  said  several  wards,  and  who,  by  the  laws  now  in  being,  are,  or  iaHi 
be  liable  to  be  rated  towards  the  relief  of  the  poor,  in  ike  respeetiTe 
parishes  where  he,  she,  or  they  shall  respectively  live  or  reside,"  the 
Baptist  Missionary  Society  was  not  liable  to  the  present  rate;  and  it 
was  contended  that  the  rate  could  not  be  supported  under  the  Metro- 
politan Paving  Act,  57  O.  8,  c.  zzix.,(6)  s.  24,  because  the  preamble  and 
various  provisions  of  stat.  4  G.  4,  c.  cziv.,(o)  contained  a  legidstiie 
declaration  that  the  powers  given  to  the  commissioners  for  paving,  Ac^ 
the  city  of  London  by  stat.  11  G.  8,  c.  29,  s.  41,  so  far  as  regards  tk 
making  of  the  rates,  were  neither  enlarged  nor  affected  by  stat.  57  & 
8,  c.  Tiix.,  s.  24. 

.mQQcn       *^^^  Court  was  of  <q[>inion  that,  without  any  benefiml  oeca 
-■  pation  of  the  premises,  the  rate  might  be  supported  under  stat 

(a)  "  For  consolidating/*  &c.  "  the  power*  granted  by  several  acts  of  parliament,  fiwms^ 
SDlargiDg/'  dec.  '*  the  vaultsv  drains,  and  sewers  within  the  city  of  London,  and  liberties  t^ 
of;  and  Sat  paving,  cleassiiig,  and  lighting  the  streets,  laaea,*'  dtc;  "and  preieuiiinf ''^ 
rODioTing  obstructions  and  annoyances  within  the  same.'* 

{by  Local  and  personal,  public:  printed  in  the  Statutes  at  Large. 
.  |ie>.l40cal«idpafsaiial,paMies  primed  iatiie  Statutes  at  Large. 
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67  0.  8,  e.  xziz. ;  under  which  act,  as  well  as  nnder  stat.  11  X3t.  8,  c.  29, 
it  purported  to  be  made. 

The  Court  waa  also  of  opinion  that  there  was,  bj  means  of  the  ocoa* 
pation  of  the  smaller  house,  and  bj  the  sums  received  by  the  Baptist  Mis- 
sionary Society  from  the  other  societies  for  gas,  ire  and  attendance,  a 
beneficial  occupation  to  some  extent ;  and  that,  under  the  words  of  stat* 
11  G.  8,  c.  29,  s.  41,  a  beneficial  occupation  to  any  extent  would  render 
the  whole  premises  liable  to.  the  rate.  The  Court,  therefore,  confirmed 
the  rate,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench. 

If  this  Court  should  be  of  opinion  that  the  commissioners  can  rate 
only  premises  of  which  there  is  a  beneficial  occupation,  and  that  there 
is  no  beneficial  occupation  whatever  of  the  premises  in  question,  the  rate 
and  the  order  of  sessions  confirming  it  were  to  be  quashed.  If  this 
Court  should  be  of  opinion  that  there  is,  to  some  extent,  a  beneficial 
occupation  of  the  premises,  and  that,  by  means  of  the  provision  in  stat. 
11  O.  3,  c.  i29,  s.  41«,  the  premises  are  liable  to  be  rated  only  to  the 
extent  of  such  beneficial  occupation,  then  the  rate  was  to  be  reduced  to 
1001.,  which  the  sessions  found  to  be  the  value  of  that  beneficial  occupa- 
tion. In  any  other  case,  the  order  of  sessions  and  the  rate  were  to  stand 
confirmed. 

The  case  was  argued  in  this  term.(a) 

Sir  J.  JerviSj  Attorney  General,  and  Clarksonj  in  support  of  the  order 
of  sessions.  This  rate  is  made  *under  the  provisions  of  the  seve-  r^Q^Q 
ral  local  acts  mentioned  in  the  case.  It  is  not  disputed  by  the  "- 
other  side  that,  if  the  Society  are  liable  to  the  poor  rate,  they  are  also 
liable  to  this  rate ;  and  the  first  question,  therefore,  is,  whether  the 
occupation  described  in  the  case  is  such  as  to  be  a  beneficial  occupation 
making  them  liable  to  the  poor  rate.  If  the  Court  are  of  that  opinion, 
it  is  decisive ;  if  the  Court  are  not  of  that  opinion,  there  will  arise  a 
second  question,  as  it  is  contended  that  the  language  of  the  local  acts  is 
such  as  to  make  the  premises  liable  to  this  rate,  even  if  they  are  not 
liable  to  the  poor  rate. 

First,  then,  as  to  the  question  whether  the  occupation  is  beneficial  so 
as  to  make  the  premises  rateable  to  the  poor  rate.  That  is  a  question 
of  fact,  not  of  law :  and  the  Quarter  Sessions  have  found,  in  fact,  that 
it  is  so,  upon  evidence,  stated  in  the  case,  fully  justifying  the  finding. 
Part  of  the  premises  is  occupied  by  servants  of  the  Society  as  part  of 
their  remuneration ;  part  is  used  by  other  societies  who  pay  money  foi 
sach  use :  whether  the  occupation  be  profitable  or  not  is  no  test ;  it  is  a 
beneficial  occupation,  if  it  diminishes  the  amount  of  outlay,  though  the 
expenditure,  on  the  whole,  exceed  the  receipts:  part  of  the  premises  is 
iised  as  a  warehouse  for  books,  which  are  sold  at  less  than  their  prime 
coat,  it  is  true,  but  still  for  iftoney.  These  facts  bring  the  case  precisely 
the  decision  in  Regina  v.  Sterry^  12  A.  &;  E.  84,    In  that  case, 

(^  Hky  SSUl    Bdbn  Lord  Disiuir,  C.  J.,  Pattuov,  CoLBiDra  and  EaLS,  Ji. 
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iSttB  premises  were  used,  at  %  loss,  ss  %  ehesp  sehooL    Here  the  pmisef 
are  used  as  a  cheap  warehouse  for  the  export  of  books  for  sale.   WW 
^^^^-  difference  is  there  in  principle  between  the  receipt  *of  moaej 
-■  from  the  pnpilsi  inadequate  to  meet  the  expenses  of  the  school, 
and  the  recdpt  of  money  from  the  sale  of  books,  inadequate  to  meet 
the  expenses  of  the  establishment?    In  each  case,  the  occqpatioii  is 
beneficial,  though  in  neither  case  is  there  jHrofit:  the  benefits  in  eicb 
case  go  in  aid  of  a  charity;  bat  in  neither  case  does  that  exempt  the 
premises  from  the  rate.    The  appellants  rely  on  the  case  Begina  t. 
WiUamj  12  A.  fc  K  94 :  there  is  some  difficulty  in  seeing  how  in  thit 
case  the  appellant  Wilson  coold  be  said  to  occupy  the  premises  at  all: 
it  is  on  that  ground,  if  any,  that  the  case  must  be  supported;  and  that 
ground  is  exduded  in  the  present  case,  by  the  agreement  of  the  partiea. 
There  is,  however,  a  marked  distinction  between  the  facts  in  Begina  ▼. 
TTtZMm,  and  those  in  the  present  case:  there  the  important  fact  of 
money  being  received  directly  from  the  occupation  of  the  premises  was 
not  found. 

(The  argument  on  the  construction  of  the  statutes  is  omitted,  as  the 
Court  pronounced  no  opinion  upon  it.) 

BuU  and  Prendergtut,  contri.  The  question,  however,  whether  or 
not  there  was  a  beneficial  occupation  of  these  premises,  is  not  decided 
by  the  Quarter  Sessions  in  this  case  as  a  matter  of  fact ;  it  is  referred 
to  this  Court  to  decide  whether  the  facts  stated  in  the  case  amount  to  a 
beneficial  occupaUon ;  Bex  v.  Field,  5  T.  R.  587.  Unless  there  iras  a 
beneficial  occupation  such  as  would  make  the  appellants  liable  to  the 
poor  rate,  they  are  not  liable  to  this  rate,  under  the  local  acts. 

(Their  argument  on  the  construction  of  the  statutes  is  omitted.) 
♦fiQii  *^^®  ^"^^  ^  which  the  premises  are  applied  is  such  that  there 
J  is  no  occupier  rateable  to  the  poor  rate ;  Bex  v.  Sl  Luke'e  So^ 
pitalj  2  Bur.  1053 ;  Bex  v.  St.  Bartholomew,  4  Bur.  2435 ;  Rex  ▼. 
Woodward,  5  T.  R.  79.  These  cases  lay  down  the  principle  that  when- 
ever  the  persons  who  substantially  occupy  the  premises  are  objects  of 
charity  they  are  not  rateable.  In  Bex  v.  i%.  Luke*9  Hoepital,  Lord 
Maksfield  grounds  his  judgment  on  the  fact  that  no  occupiers  could  be 
found  except  the  insane  patients :  here  the  heathens,  who  are  the  object 
of  the  missionary  undertakings,  stand  in  the  same  situation.  Jle^taaT. 
Shepherd,  1  Q.  B.  170,  illustrates  the  same  principle.  Begina  v.  WHwh 
12  A.  &  £•  94,  however,  is  the  case  most  in  point.  The  facts  m  that 
case  were  almost  identical  with  the  present  That  deciuon  was,  in  truth, 
but  a  repetition  of  Bex  v.  Waldo,  Cald.  358.  In  Begina  v.  jSlterry,  12 
A.  &  £.  84,  the  appellant  was  no  more  than  a  cheap  schoolmaster 
[CoLERipGE,  J.  That  is  precisely  the  Attorney  Grenend's  argumeot: 
he  says  that  Mr.  Sterry  was,  from  laudable  motives,  a  cheap  school- 
master, and  that  you,  from  laudable  motives,  are  a  cheap  bookseller  and 
warehouseman.]    In  Begina  v.  WiUon  it  is  stated  (12  A.  ft  £•  96)^  is 
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the  ease,  that  the  premises  contain  ^'seyeral  store  rooms  in  which 
Tanons  articles  intended  for  exportation  in  furtherance  of  the  society's 
objects  are  deposited."     If  the  argument  just  alluded  to  is  good  here, 
Regina  v.  WiUan  was  wrongly  decided.    [Coleridge,  J.    Was  more 
decided  in  that  case  than  that  Mr.  Wilson,  the  secretary,  was  not  an 
occupier,    and,   therefore,    that   he  was   not  rightly   '^rated?  p^oQo 
Eble,  J.   There  are  two  quite  separate  questions, — Whether  any  '- 
person  can  be  rated  7  and,  Whether  the  right  person  is  rated  ?    Cole- 
BiDGB,  J.   Regina  v.  WiUon  and  Rex  v.  Waldo^  if  to  be  supported  at 
all,  must  be  supported  on  the  ground  that  the  person  rated  did  not 
occupy  the  premises.]     Regina  v.  Wilson  cannot  have  been  decided  on 
that  ground :  the  question  there  referred  to  the  Court  was,  whether  the 
Society  was  liable  to  be  assessed  to  the  poor  rate :  the  argument  in  sup- 
port of  the  poor  rate  commenced  by  stating  that  it  was  agreed  that  no 
distinction  should  be  taken  between  the  Society  and  the  treasurer :  and 
in  the  case  on  the  church  rate,  which  was  argued,  in  Regina  v.  Wibon^ 
together  with  the  first,  the  rate  was  supported,  though  it  also  was  made 
on  the  treasurer  and  not  on  the  Society  and  the  Society  were  said  by 
the  Court  to  be  the  occupiers :  the  case  on  the  poor  rate  must,  therefore, 
have  been  decided  on  the  ground  that  the  objects  of  the  charity  were 
the  real  occupierp,  and  that  they  were  not  rateable.     Then  it  is  said 
that  the  receipt  of  money  makes  a  difference ;  and  Regina  t.  Sterry  is 
relied  on.     That  case  was  cited  in  Regina  v.  St.  George,  Southwarky 
antd,  p.  852;  but  the  decision  there  was  that,  if  the  objects  of  the 
charity,  occupying  the  premises,  were  not  rateable,  the  receipt  of  money 
(in  substance  by  them)  did  not  make  them  so.     The  question  is  whether 
the  occupation  is  for  a  private  or  a  public  purpose ;  Regina  v.  Badcoek, 
6  Q.  B.  787,  798 :  and  Regina  v.    Wileon  shows  that  the  occupation 
here  is  of  the  ^latter  kind.     Regina  v.  Shee,  4  Q.  B.  2,  was  p^^o^n 
decided  on  the  same  principle.     [Erlb,  J.   It  was  decided  imme-  '- 
diately  after  the  case  of  Regina  t.  Ponsonbgj  8  Q.  B.  14,  and  fell 
irithin  the  class  of  cases  in  which  royal  property  has  been  held  not 
rateable,  except  in  the  hands  of  private  occupiers :  it  was  not  decided 
on  the  ground  that  institutions  for  public  purposes  of  beneficence  were 
exempt  from  rate.    Is  the  object  of  this  Society  for  the  benefit  of 
some  particular  place  or  of  the  whole  English  dominions  ?]     It  is  stated 
to  be  for  the  whole  world :  in  every  respect,  the  objects  are  the  same  as 
those  of  the  society  in  Regina  v.  WUeon.  Cur.  adv.  vuU. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
*   The  question  in  this  case  was,  whether  the  appellants  have  such  a 
beneficiid  occupation  of  the  premises,  in  respect  of  which  they  were 
rated,  as  would  make  them  liable  to  the  poor  rate :  and,  upon  considera- 
tion, we  are  of  opinion  that  they  have. 

*It  is  certain  that  they  are  the  occupiers  of  a  subject  matter  which,  in 
the  hands  of  an  ordinary  occupier,  or  even  of  the  lessee  of  these  appelr 
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lants,  would  make  tbein  sabjeet  tb  assessiDent :  and  it  in  not  less  eertaiit 
tiukt,  if  in  the  latter  case  the  whole  rent  paid  hj  the  lessee  were  devoked 
by  them,  the  owners,  to  religions  or  charitable  purposes,  the  same  ooii* 
sequence  wonld  follow.  Bat  it  is  said  that,  as  their  occapation,  in  faet, 
is  one  exclosively  for  such  purposes,  and  as  no  member  of  the  bodj 
*8941  ^^^^^^^^  ^^7  pecuniary  benefit  whaterer  from  it,  *it  is  not  bene- 
■^  ficial  in  the  sense  which  the  decisions  on  rateabilitj  under  the 
poor  law  require:  and  several  cases  were  relied  on  for  this  pontion, 
beginning  with  Rex  v.  Waldo^  Gald.  358,  and  ending  with  Begind  y.  Fd- 
$on,  12  A.  &  E.  94. 

In  Regina  v.  Stetryy  relied  on  bj  the  respondents,  we  had  ocessioD  to 
express  our  regret  at  the  necessity  of  deciding  upon  nice  points  of  dif- 
ference, which  had  followed  in  consequence  of  departing  from  the  simple 
test  which  the  mere  occupation  of  a  subject  matter,  vahiable  and  benefi- 
cial in  itself,  would  have  afibrded. 

We  feel  the  same  regret  now.  But,  at  the  same  time,  we  hare  no 
doubt  that  there  are  circumstances  here  which  distinguish  this  case  firoa 
the  two  first  cited  and  those  which  range  under  them,  and  bring  it  withia 
the  principle  of  The  Queen  v.  Sterry. 

The  case  finds  that  other  societies  occupy  portions  of  the  premittl 
from  time  to  time,  and  that  such  occupation  or  use  ip  not  afforded  to 
them  gratuitously,  but  that  in  return  for  it  they,  by  contributions  among 
themselves,  in  certain  proportions,  pay  for  the  lighting,  firing  snd 
cleansing  of  the  premisei^.  It  is  stated,  indeed,  that  this  payment  is  no 
more  than  is  expended  on  these  objects ;  that  is,  that  the  appellants  make 
no  profit  by  it :  but  there  is  nothing  more  clear  than  that  that  cireumstanoe 
is  immaterial :  if  there  be  substantially  a  rent  or  return  of  a  beueficiii 
nature  for  the  use  of  the  premises,  it  is  enough.  Nor  is  it  material  thst 
these  societies  are  of  themselves  of  a  religious  and  charitable  character ; 
if  such  bodies  occupy  premises  as  lessees  rendering'rent,  they  are  detrly 
rateable  for  such  occupation. 

*8951  *^  addition  to  this,  the  appellants,  it  is  stated,  print  a  report, 
^  and  other  periodical  works,  which  are  stored  on  the  premises,  snd 
sold  there ;  these  again,  it  is  said,  are  sold  under  cost  price,  and  die 
proceeds  devoted  to  the  general  purposes  of  the  Society.  The  same 
remark,  however,  applies  as  before:  the  price,  whatever  its  amount,  ir 
in  reduction  of  the  outgoings  of  the  Society,  and  is  in  its  nature  a  vidns- 
ble  return.  The  appellants,  therefore,  to  this  extent,  are  carrying  on  a 
trade  on  the  premises ;  and  that  they  devote  the  returns  to  charity  is 
immaterial. 

As  the  counsel  for  the  appellants  relied  principally  upon  the  deciskm' 
in  Regina  v.  Wilson j  12  A.  ft  E.  94,  we  have,  in  deciding  against  him, 
pointed  out  the  facts  distinguishing  that  case  fW>m  the  present :  but  wo 
think  it  right  to  add  that  we  find  no  authority  or  principle  for  holding 
that  a  number  of  individuals,  occupying  premises  merely  for  the  pofpoee 
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of  diffoskigreligiow  utttmctioii,  would  be,  on  tliat  aceonni,  exempt  from 
rateability  in  respect  of  them  to  the  relief  of  the  poor« 

It  IB  unnecesgarj,  therefore,  to  consider  the  point  made  on  stat.  57 
Geo.  3,  c  bix. :  nor  is  there  any  gromid  for  distinguishing  between  the 
occupation  of  the  whole  or  any.  part  of  the  premises* 

We  confirm  the  order  of  sessions.    ,      Order  of  sessions  confirmed.(<l) 

(a)  Reported  by  C  Biackiburn,  Eaq. 


♦LEWIS  V.  HOLMES.  [*898 

Proceedings  in  outlawry  cannot  be  founded  on  a  writ  cf  ea.  «u  made  retnraable  immediately 

after  execation  according  to  atat.  3  &  4  W.  4,  o.  67,  a.  3. 

Arohbou)  obtained  a  rule  to  show  cause  why  an  order  of  Erlb,  X, 
setting  aside  a  writ  of  ezigi  facias  obtained  by  the  plaintiff  in  this  causey 
smd  other  proceedings  in  outlawry,  should  not  be  rescinded. 

Final  judgment  was  signed  on  20th  NoTcmber,  1845.  The  plain* 
tiff  sued  out  a  ca«  sa-.  on  7th  July,  1846,  returnable  ^'  immediately  after 
tlie  execution  thereof,"  indorsed  to  levy  102/.  Is.,  debt  and  costs.  The 
slieriff  was  ruled  to  return  the  writ ;  and  it  was  returned  '^  non  est  invent 
tus."  The  return  was  dated  20th  January,  1847,  and  filed  on  the  21st« 
On  21st  January  the  plaintiff  sued  out  a  writ  of  ezigi  facias,  returnabla 
8th  May.  On  28th  April  defendant  petitioned  the  Court  of  Bankruptcy 
ander  stat.  7  &  8  Vict.  c.  96 ;  and  he  obtained  an  order  for  protection 
on  the  following  day.  Up  to  this  time,  from  December,  1846,  the 
defendant  had  been  absent  from  his  place  of  business ;  and  during  thii 
absence  he  had  no  notice  of  plaintiff 'sproceedrags.  On  May  4th,  he 
first  became  informed  that  a  writi  of  ezigi  facias  had  issued  against  him, 
snd  attended  at  the  Secondary's  Office  to  render  himself:  but,  being  too 
late  for  that  purpose,  he  was  proclaimed  an  outlaw.  He  thereupon 
applied  to  Erlb,  J.,  at  chambers,  who  made  the  order  in  question.  In 
the  last  term,(a) 

*Dowde9weU  showed  cause.  Under  stat.  S  &  4  W.  4,  c.  67,  s.  2,  ri^ogv 
mrits  of  ca.  sa.  are  returnable  "  immediately  after  the  execution 
thereof."  But  it  was  held  in  Kemp  v.  Ey$hpy  1  M.  &;  W.  58,  S.  C. 
Tyr.  &  G.  77,  that  such  a  writ  is  not  returned  so  as  to  fix  the  bail  by  the 
return  ^'  non  est  inventus."  (He  also  objected  that  the  exigi  facias  ought 
to  have  been  tested  on  the  quarto  die  post,  and  should  have  been  made 
jretumable  on  some  day  in  term,  not  being  one  of  the  last  three  days; 
But  on  these  points  the  Court  gave  no  judgment.) 

Archbold^  oontri.  In  Samdf&rd  v.  Wyait,  2  Dowl.  P.  G.  N.  S.  2,  thi$ 
question  was  brought  before  Wightman,  J.,  in  the  Bail  Court,  and 
JCemp  v.  Hythp  relied  upon ;  but  his  Lordship  refused  to  deoide  ii 
on  motion,  and  thought  it  should  be  tried  by  writ  of  error. 

Cur,  adv.  vuU. 

(a)  Jmw  IStfa.    Baftrs  Lord  Dbvmajt,  C.  J.,  PAmsMir.  Golesuisb  and  Eau,  Ja. 
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Lord  Dbnman,  C.  J«,  in  this  yaeation  (July  Tth),  delivered  ihe* judg- 
ment of  the  Court* 

In  this  case  the  plaintiff,  having  obtained  judgment,  issued  a  writ  of 
ca.  sa.  on  the  7th  July,  1846,  returnable  immediately  after  execation, 
under  stat.  8  &  4  W.  4,  c.  67,  s.  2.  This  writ  was  returned  by  the 
sheriff  Non  est  inventus.  The  return  is  dated  20th  January,  1847 ;  bat 
it  was  not  filed  till  the  21st  January.  On  the  21st  January  a  writ  of 
ezigi  facias  issued,  tested  on  that  day,  returnable  on  8th  May,  being  the  list 
day  of  Easter  term.  The  writ  of  ezigi  facias  was  set  aside  by  an  order 
of  my  brother  Erle  ;  and  this  rule  was  obtained  to  review  his  decision. 
The  objections  to  the  writ  are  various. 

*8981  *^^^^  i^  ^  Baid  that  no  proceedings  to  outlawry  can  be 
grounded  on  a  ca.  sa.  returnable  immediately  after  execution,  as 
such  writ  can  only  be  executed  by  arresting  the  defendant,  in  which  case 
there  is  no  ground  for  proceeding  to  outlawry.  If  he  be  not  arrested, 
the  writ  does  not  become  returnable :  and  the  fact  of  its  being  returned 
cannot  help,  whether  it  be  done  by  a  Judge's  order  or  not:  for,  strictly 
speaking,  no  writ  can  be  returned  before  it  is  returnable,  although  a 
Judge  may  order  the  sheriff  to  return  what  he  has  done  upon  it,  and  so 
in  some  sense  to  return  the  writ.  The  Court  of  Exchequer  strongly 
inclined  to  this  opinion  in  Kemp  v.  Hy$hp^  which  was  a  proceeding 
against  bail  after  a  similar  writ  of  capias ;  giving  also,  as  an  additional 
reason,  that,  as  the  writ  to  fix  the  bail  must  lie  four  clear  days  in  the 
sheriff's  office,  it  ought  to  have  a  fixed  return  in  order  to  enable  the  baQ 
to  know  when  to  search  the  office ;  otherwise  they  must  search  from  day 
to  day  from  the  time  of  the  writ  issuing. 

.  We  are  of  opinion  that  this  is  a  fatal  objection,  for  the  reasons  given 
in  that  case.  Bule  di8charged.(a) 

(a)  Reported  by  H.  Merivade,  Elsq. 
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1.  Held  by  the  Conrt  of  Qoeen's  Bench,  in  an  action  for  libel,  that  a  letter  to  the  Secretarj  d 
State,  by  an  inhabitant  of  a  borough,  imputing  to  a  person  who  ia  the  town  clerk,  and 
clerk  to  the  justicea  of  the  borough,  corruption  in  the  latter  office,  is  not  a  privileged  oommo- 
nication. 

2b  And  that  ezpreaa  malice  may  be  proved  by  evidence  that  the  imputation  ia  in  part  falit, 
even  where  the  communication  \b  of  auch  a  nature  aa  to  raise  a  prima  ha»  presomptioo 
of  absence  of  malice. 

3.  Held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Queen's  Beocb, 
that  it  ia  for  the  judge  to  decide  whether  a  publication  ia  capable  of  the  meaning  aacribcd  to  it 
by  an  innuendo,  and  for  the  jury  to  decide  whether  such  meaning  is  truly  ascribed  to  it 

4  Where  a  declaration  for  libel  stated  that  plaintiff  was  town  clerk  and  clerk  to  the  justices  of 
a  borough,  that  two  peraons  were  apprehended  on  a  charge  of  embexileraent ;  and  that  defend* 
ant  sent  a  letter  to  the  Home  Secretary,  stating  that  the  administration  of  justice  ought  to  bt 
above  su»picton,  that  one  of  the  above  peraons,  who  was  taken  before  justices  out  of  tiM 
borough,  waa  defended  by  plaintiff,  that  the  other,  who  was  taken  before  the  borongfa  jastiM^ 
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dafended  by  t  friend  of  plauitiff,  ha  himtelf  aeting  aa  legal  adTiaer  to  the  jnattcea,  that 
the  cloeeet  intimacy  had  long  eziated  between  plaintiff  and  the  priaonera  and  that  among  the 
papera  of  one  of  them  waa  found  an  enormoua  amount  of  accommodation  bill  tranaactiona, 
plaintiff,  and  othera  with  whom  he  ia  aaaociated,  being  the  partiea  thereto,  thoa  clearing  up 
the  myatery  aa  to  the  uaea  to  which  the  plunder  had  been  appropriated ;  that  defendant  deemed 
thia  a  atate  of  thinga  demanding  a  remedy,  and  called  upon  the  Secretary  to  take  auch  atepa 
aa  the  jaatiee  of  the  case  and  the  crying  evil  demanded,  "  meaning  thereby  that  the  plaintiff 
had  conapired  with  and  waa  an  accomplice"  of  the  priaonera  in  the  embesslemcnt,  and  alao 
that,  aa  clerk  and  legal  ad^iaer  of  the  borough  juaticea,  he  had  acted  corruptly  at  the  examinar 
tion  before  them :  Held  by  the  Court  of  Queen*a  Bench,  and  by  the  Exchequer  Chamber, 
affirming  their  judgment,  that  the  letter  waa  capable  of  the  meaning  aacribed  to  it  by  the 
innuendo. 
Meld  alao,  by  the  Court  of  Exchequer  Chamber,  that  a  libel  aufficiently  appeared  on  the 
declaration,  without  the  innuendo. 

Case.  The  declaration  alleged  that  plaintiff,  before  and  at  the  time  of 
the  committing,  &c.,  carried  on  the  business  and  profession  of  an  attorney 
at  law,  and  also  the  basiness,  &c.,  of  a  solicitor  of  the  Court  of  Chancery, 
at  St.  Alban's,  in  Hertfordshire,  and  was  acquiring  great  gains,  &;c. : 
allegation  of  good  character :  and  also  plaintiff,  before  and  at  the  timo 
of  the  committing,  &;c.,  held  and  enjoyed  the  oflSce  of  town  clerk  of  the 
borough  of  St.  Alban's,  and  also  the  office  of  clerk  to  the  justices  of  the 
peace  of  the  said  borough,  the  jurisdiction  of  which  said  justices  is  dis- 
tinct from  and  independent  of  and  unconnected  with  the  jurbdiction  of 
the  justices  of  the  peace  of  the  liberty  of  St.  Alban's  in  the  county  of 
^Hertford :  allegation  of  faithful  discharge  of  the  duties  of  the  r^Qr^ry 
said  offices,  and  of  plaintiff's  good  repute  with  the  justices  of  '- 
the  borough :  That,  before  and  at  the  time  of  the  committing,  &c.,  to 
wit,  16th  April,  1846,  one  Richard  Charles  Gutteridge,  who  before  then 
had  been  in  the  employ  of  one  Thomas  Kinder,  a  brewer  at  St.  Alban's, 
was  apprehended  upon  certain  charges  of  felony ;  that  is  to  say,  for  that 
he,  the  said  R.  C.  G.,  being  clerk  and  servant  to  the  said  T.  K.,  did,  by 
virtue  of  such  his  employment,  whilst  he  was  such  clerk,  &c.,  receive 
and  take  into  his  possession  divers  moneys  for  and  in  the  name  and  on 
the  account  of  the  said  T.  K.,  his  master,  and  did  fraudulently  and  felo- 
niously embezEle  the  same :  That  R.  C.  G.,  on,  &c.,  was  brought  before 
the  justices  of  the  peaee  of  the  said  liberty  to  be  examined  by  them,  and 
was  then  and  afterwards,  to  wit,  21st  April,  in  the  year  aforesaid, 
examined  by  them  concerning  the  said  charges;  at  which  said  examina- 
tions plaintiff  acted  as,  and  was,  at  the  request  of  the  said  R.  C.  G.,  the 
legal  adviser  and  attorney  at  law  of  the  said  R.  C.  G. :  And  also  that, 
before  and  at  the  time  of  the  committing,  &c.,  to  wit,  18th  April,  1846, 
a  certain  other  person,  viz.  one  David  Hutson,  who  before  then  had  been 
in  the  employ  of  the  said  T.  K.,  was  taken  into  custody  and  apprehended 
upon  a  certain  other  charge  of  felony,  that  is  to  say,  for  that  he,  the 
said  D.  H.,  being  clerk  and  servant  to  the  said  T.  K.,  did,  by  virtue  of 
auch  his  employment,  whilst  he  was  such  clerk  and  servant,  receive  and 
take  into  his  possession  divers  moneys  for  and  in  the  name  and  on  the 
account  of  the  said  T.  K.,  his  master,  and  did  fraudulently  and  felo*' 
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Amlj  embesde  tlie  oatue:  md  the  said  D.  H.,  oni  the  dty  aad  jmt 

laet  aforesaid,  was  brought  before  the  jn^eea  of  the  aid  boitngh,  to 

^QOH  *^  examined  by  them,  and  was  then,  and  aftenrard%  to  vit,  aii| 

^  ke.f  examined  by  them  conceming  the  aaid  laat  Mentiopeddagge; 

at  which  said  examinations  of  the  said  D.  H.  plaintiff  acted  and  ins  die 

legal  adviser  of  the  said  jostieea.    Yet  defiNidanty  w^  knowing  kc^  bat 

eontriving,  &c.,  to  injmre  plaintiff  in  hiff  said  good  name,  Ac,  stfi  to 

bring  him  into  public  scandal,  &c.,  and  to  injure  plaintiff  in  his  said 

businesses  and  professions,  and  in  his  said  offices  of  town  derk  and  cleik, 

ftc,  to  the  justices  aforesaid,  and  to  cause  it  to  be  suspected,  &e.,  tbt 

plaintiff  had  acted  improperly  and  dishonestly  in  his  said  profesaons  and 

businesses,  and  in  his  said  offioes  of  town  dexk  and  deiic  and  legal 

adviser  to  the  justices  of  the  borough,  heretefcHrei  to  wit,  <m  23d  Apiil^ 

1846,  in  the  form  of  a  letter  addressed  To  the  Right  Honourable  Sir 

James  Graham,  Secretary  of  State,  Home  Office^  meaning  thereby  the 

Bight  Honourable  Sir  James  Robert  Geoige  Graham,  Baronet,  <me  d 

the  principal  Secretaries  of  State  of  dur.  Lady  the  now  Queen,  fahelj 

and  maliciously  did  compose  and  publish^  and  cause  and  procure  to  bs 

published,  of  and  conceming  plaintiff,  and  of  and  concerning  the  said 

Examinations  of  the  said  R.  C.  G.  and  D.  H«  respectively,  and  of  aad 

eonceming  the  conduct  of  plaintiff  in  his  said  offioes  of  town  clerk  and 

clerk  and  legal  adviser  a^  aforesaid,  and  in  his  said  businesses  and  pnn 

fessions,  and  of  and  concerning  the  conduct  of  plaintiff  at  the  said  eztmi* 

nations,  a  certain  false,  &c.,  libel,  containing,  amongst  Other  things,  the 

fidse,  &c.,  and  libellous  matter  foUowiog,  of  and  concerning  plaintil^ 

and  of  and  concerning  the  said  examinationa  and  the  conduct  of  the 

plaintiff  as  aforesaid;  (that  is  to  say): 

4Qn<2l  '^  Honourable  Sir  (meaning"  &c.),  ^^  Deeming  the  due  ^admin:' 
-■  istration  of  justice  of  parnnionnt  importance,  and  that  those  who 
administer  it  should  be  not  only  pure  but  above  suspioicm,  I  (meaning" 
4c.)  ^'  beg  to  call  your  attention  to  the  following  facts,  showing  the 
anomalous  position  of  a  certain  functionary  (meaning  the  plaintiff)  in 
Ais  borough  (meaning  the  said  borough  of  St.  Alban's)*  At  this  time 
there  are  two  persons  fdly  committed  for  trial  for  felony,  one  (meaning 
the  said  R.  C.  G.)  by  the  liberty  magistrates,  and  one  (meaning  the  said 
D.  H.)  by  the  borough  magistrates.  The  parties  (meaning  the  said  D^ 
H.  and  B.  C.  G.)  are  related,  being  uncle  and  nephew,  and  lately  clerks 
to  a  brewer  (meaning  the  said  Mr.  T.  K.),  whom  they  are  charged  with 
having  robbed  for  a  series  of  years.  The  nephew  (meaning  the  said  B- 
€•  G.)-was  taken  into  custody  first ;  and  he  was  committed  by  the  liberty 
magistrates,  and  is  now  in  our  gaol,  bail  having  been  rrfuaed.  This 
jirisoner  (meaning  the  said  R.  G.  G.)  is  defended  by  the  town  clerk  of 
this  borough  (meaning  the  plaintiff).  The  uncle  (meaning  the  said  D« 
H.)  was  committed  by  the  borough  magistrates,  the  town  clerk  (meaning 
the  plaintiff)  taking  the  evidence,  and  acting  as  legal  adviser  to  the 


10-  ABOLFfetrs  &  l&LU9i  N.  S.  908 

Bia^strates ;  ft  friend  of  hia  acting  as  legal  adnier  to  the  prfaonet.    The 
most  close  intimacy  has  existed  for  years  between  the  town  clei^  (meaiH 
ing  the  plaintiff)  and  the  two  prisoner^  (meaning  the  said  B.  0.  G-.  and 
D:  H.) :  send,  when  the  nejphew's  (meaning  the  said  R.  C.  G.'a)  papeura 
were  yesterday  examined,  an  enormous  amount  of  accommodation  InH 
transactions,  and  legal  proceedings  ariring  therefrom,  amounting  to 
many  thousands,  were  discovered ;  the  said  town  derk  (meaning  the  plain- 
tiff), and  others  with  whom  h4  (meaning  the  said  plaintiff)  is  closely 
associated,  being  the  parties  ^thereto,  thus  clearing  up  the  mys-  ^^q^^ 
tery  as  to  the  uses  to  which  the  plunder  had  been  appropriated.  ^ 
Deeming  this  a  state  of  things  demi^nding  a  remedy,  I"  (meaning,  fcc.) 
'^  respectfully  call  your  prompt  attention  to  the  same,  feeling  assured 
that  yoti  will  institute  the  necessary  inquiry,  and  take  such  steps  as  the 
justice  of  the  case  and  the  crying  eyil  pointed  out  demand  (meaning 
Aereby  that  the  plaintiff  had  conspired  with,  and  was  an  accomplice  of, 
the  said  R*  C.  G.  and  D.  H.  in  embeszling  the  moneys  of  the  said  T; 
K.,  and  had  made  use  of  the  proceeds  of  the  said  embezzlement,  and 
also  that  the  plaintiff,  as  such  clerk  and  legal  adviser  as  aforesaid,  had 
acted  corruptly  and  dishonestly  in  his  said  oiBce  and  employment  at  the 
said  examinations  of  the  said  D.  H.  before  the  said  justices  of  the  said 
borough,  in  order  that  the  said  justices  might  be  induced  to  dismiss  the 
said  charge  against  the  said  D.  H.,  and  to  discharge  him  out  of  custody). 
By  means,"  &c.     (General  allegation  of  damage  to  character,  &c.) 

Pleas :  1.  Not  guilty.    Issue  thereon.    2,  8  and  4.   Pleas  in  justifiea* 
tion.     Replication  to  each,  De  injurift.     Issue  thereoni 

On  the  trial,  before  Parks,  B.,  at  the  Hertfordshire  Summer  assizes, 
1846,  the  plaintiff  proved  that  the  defendant  had  written  and  sent  the 
letter,  mentioned  in  the  declaration,  to  Sir  James  Qraham,  who  was 
then  Secretary  of  State  for  the  Home  Department,  and  who  had  there* 
upon  instituted  an  inquiry  under  the  superintendence  of  Mr.  F.  N. 
Rogers,  the  Deputy  Judge  Advocate,  who  had  not  yet  reported  the 
result.     The  plaintiJOT  also  gave  evidence  to  show  that  the  charges  in  the 
libel  were,  in  part,  false;  and  also  that  the  defendant,  who  was  an 
inhabitant  of  the  borough  of  St.  Albans,  had  said  *that  he  should  ^^q^^ 
feel  great  pleasure  in  ridding  the  borough  of  men  like  the  plain-  ^ 
tiff.     The  counsel  for  the  defendant  contended  that  the  letter  was  a  pri- 
vileged communication,  and  that  express  malice  could  not  be  proved  by 
evidence  of  falsehood.     The  learned  Judge  gave  leave  to  move  for  a 
nonsuit :  and  he  left  to  the  jury  whether  they  believed  the  innuendo  as 
to  the  meaning  of  the  letter ;  and,  if  they  did,  whether  the  defendant 
had  sent  the  letter  merely  with  the  honest  purpose  of  aiding  in  the  ad- 
ministration of  justice,  or  from  a  malicious  motive,  and  with  a  knowledge 
that  the  charge  was  false.    No  evidence  was  offered  in  support  of  the 
pleas  in  justification.    Verdict  for  plaintiff  on  all  the  issues. 
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r.  Ckafnber9j  in  Micfaaelmms  tenOy  1846,(a)  moved  for  a  nonsuit,  or 
%  new  trial,  or  to  arrest  the  judgment.     The  Secretary  of  State  has  the 
superintendence  of  the  functionaries  who  take  part  in  the  administratioa 
of  justice ;  and  any  person  is  entitled  and  bound  to  bring  before  him 
cases  of  maladministration  in  an  office  connected  therewith,  especially  if 
such  person  be,  as  here,  an  inhabitant  of  the  place  in  which  the  office  is 
exercised.     The  communication  itself  may  be  said,  from  its  very  nature, 
to  be  confidential.     The  falsehood  of  the  charge  does  not  destroy  the 
protection  which  the  privilege  confers ;  Lake  r.  King^  1  Sannd.  181, 
132,  Rex  V.  BaiUUj  21  How.  St.  Tr.  1,  71.    Even  if  there  be  an  excep- 
tion to  this  rule,  in  the  case  of  .a  malicious  motive,  there  was  in  the 
present  case  no  evidence  of  malice  for  the  jury.     The  application  to 
the  Home  Secretary  was  regularly  made,  with  a  view  to  an  mqniry, 
♦ono  *^^^^  ^^  accordingly  been  instituted.    It  is  true  that,  in  Boits. 
J  9on  V.  Jfay,  2  Smith,  8,  it  was  held  that,  where  there  was  an 
'*  absence  of  all  ground  for  the  representation,"  that  was  proof  of  malice: 
but  here  only  a  part  of  the  charge  was  shown  to  be  false.     Further,  the 
publication  itself  is  not  such  as  to  justify  the  innuendo,  which  attempts  to 
extend  the  meaning.     It  was  therefore  not  competent  to  the  jury  to 
affirm  the  innuendo ;  and  the  judgment  must  be  arrested ;  Solcmo^  t. 
Lawion,  8  Q.  B.  828,(6}  auUole  v.  Mathers,  1  M.  &;  W.  495,  S.  C. 
Tyrwh.  &  6r.  694.  Cur.  adv.  vuU. 

Lord  DsNMAN,  C.  J.,  in  the  same  term  (November  16th),  delivered 
the  judgment  of  the  Court. 

We  are  of  opinion  that  the  defendant  was  not  exempt  from  responsi- 
bility for  that  which  would  otherwise  be  a  libel,  by  reason  of  its  being  an 
application  to  a  competent  tribunal  for  redress ;  because  the  Secretaiy 
of  State  has  no  direct  authority  in  respect  of  the  matter  complained  of, 
and  was  not  a  competent  tribunal  to  receive  the  application.  We  are 
also  of  opinion  that  proof  of  falsehood  in  a  part  of  the  statement  is 
evidence  for  the  jury,  to  renew  the  presumption  of  malice  where  the 
occasion  of  the  publication  has  been  evidence  to  rebut  it.  We  are  also 
of  opinion  that  the  libel  is  capable  of  the  meaning  imputed  by  the 
innuendo :  and,  as  the  jury  have  found  it  to  be  true,  and  the  Judge  if 
not  dissatisfied  with  the  verdict,  the  rule  is  not  granted. 

Rule  refused. 

(a)  November  2d.    Before  Lord  Dermah,  C.  J.,  Colesidgi,  Wigsxiiav  and  Exu,  Jn 
(6)  See  Le  Fanm  t.  JUoIomum,  1  H.  Lords*  Ca.  637. 
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*Sb  tjit  (ritjmintt  Cjrumlur.  [*»m 

(Error  from  the  Queen's  Bench.) 
STURT  V.  BRAGG. 

For  syllabus,  see  p.  899,  antd. 

JuDOMBNT  haying  been  entered  for  the  plsintiff  in  the  Qneen's  Bench, 

eiTor  wms  brought  in  the  Exchequer  Chamber. 

Besides  the  common  assignment  of  errors,  it  was  specially  assigned 
for  error,  that  the  innuendos  in  the  declaration  were  bad  in  law,  and 
improperly  attempted  to  extend  the  meaning  of  the  alleged  defamatory 
matter  beyond  its  natural  and  proper  meaning  and  construction,  and 
beyond  the  meaning  which  could  by  law  be  put  thereupon ;  and  that 
there  were  no  proper  or  sufficient  innuendos  to  explain  die  meaning  of 
the  alleged  defamatory  matter,  and  show  that  it  was  actionable,  the  said 
matter  not  being  actionable  without  innuendos. 
The  case  was  argued  in  this  vacation  (June  15th). 
Peaeockj  for  the  plaintiff  in  error.     The  letter  does  not  amount  to  a 
charge  that  the  plaintiff  was  an  accomplice  in  the  embezzlement :  the 
innuendo,  therefore,  that  he  was  such  accomplice,  is  too  large.    Neither 
the  allegation  that  he  was  intimate  with  the  person  accused  of  that 
offence,  nor  that  he  and  his  friends  were  parties  to  transactions  con- 
nected with  the  accommodation  bills,  can  justify  the  innuendo.    It  is  not 
stated  whether  the  plaintiff  was  the  party  giving  or  receiving  accommoda- 
tion by  means  of  the  bills.     Circumstances  of  suspicion,  at  most,  are 
indicated.      If  the  plaintiff  accommodated  Gutteridge,  and  he  com- 
mitted felony  to  take  up  the  bills,  that  would  be  no  offence  in  the 
^plaintiff ;  it  is  not  stated  that  he  even  knew  how  the  proceeds  t^iqait 
of  the  felony  were  applied.     The  declaration  with  the  innuendo 
would  reqnire  a  very  different  plea  of  justification  from  that  which  would 
suffice  if  the  innuendo  were  not  there.     Whether  the  innuendo  extends 
the  meaning  of  the  libel  is  for  the  Court  to  decide,  and  not  for  the  jury. 
If  a  libel  is  not  intelligible  without  extraneous  matter,  such  matter  must 
be  set  out  in  the  inducement  for  the  information  of  the  Court.    All 
that  the  jury  have  to  find,  as  to  the  extraneous  matter,  is  whether  the 
libel  was  published  with  reference  to  it:    when  that  is  found,  it  is 
exclusively  for  the  Court  to  decide  whether  the  publication,  so  con- 
nected, is  a  libel. 

JETawkifiij  contri,  was  not  heard. 

Wilde,  C.  J.  It  is  quite  clear  that  the  judgment  must  be  affirmed. 
It  is  impossible  to  doubt  that  the  object  of  the  letter  was  to  defame  the 
plaintiff,  and  also  that  it  would  have  that  effect.  (His  Lordship  then 
went  through  the  various  allegations  in  the  letter,  and  commented  on 
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tlietr  libelloiis  ebsraeter  and  on  their  mjurions  te&denej  as  tddrened  to 

{^^JGpitter  of  State,  under  whoee  eqwrioteiideBoe  a  prosecution  agunst 
s  public  fimctionaiy  in  respect  of  each  matters  as  were  charged  in  the 
letter  might  be  inttitated.)  The  defendant  now  seeks  to  reason  away 
all  the  meaning  which  ont  of  court  he  intended  his  letter  to  wnvtj.  No 
man  oat  of  Court  coold.read  hjs  letter  without  thinking  that,  if  it  were 
true,  the  plaintiff  ought  instantly  to  be  removed  from  his  office.  Thus 
iSar  without  the  innuendo.    A  question  has  been  raised  whether  it  was 

.Mmpetent  to  the  jury  to  find  the  truth  of  the  innuendo ;  and  it  is  said 

^^9081  ^^^  ^^  matter  should  not  have  been  left  *to  the  jury.    Un- 

^  doubtedly  it  is  the  du^  of  the  Judge  to  say  whether  a  poblica- 

•tion  is  eapabU  of  the  meaning  ascribed  to  it  by  an  innuendo :  but,  when 
the  Judge  is  satisfied  of  that,  it  must  be  left  to  the  jury  to  say  whether 

;the  publication  has  the  meaning  so  ascribed  to  it.  I  think  this  letter 
was  ci^ble  of  the  meaipng  ascribed  to  it.  With,  or  without,  the  inna- 
.endo,  in  either  case,  I  think  the  plaintiff  entitled  to  judgment ;  for  the 

.letter  in  itself  discloses  a  cause  of  action,  and  is  also  such  as  to  justify 
the  finding  the  truth  of  the  innuendo. 

CoLTMAN  and  Crbsswuj.,  Js.,  and  Paexb,  Aldbbsow,  Bom  and 
?,  Bs.,  concurred.  Judgment  affirmed.(«) 

(a)  The  case  in  the  Ezcheqaer  Chamber  is  reported  by  H.  DaTison,  Eaq. 


(Error  from  the  Queen's  Bench.) 
PATNTER,  Esq.,  v.  The  QUEEN.    June  28d[. 

Under  sut.  1  W.  4,  c.  21,  i.  4,  after  a  roagietrate  has  made  a  retom  to  a  naadamas  reqwiag 

him  to  issue  a  distfess  warrant,  and  the  prosecutor  has  demurred,  the  Court  of  Queea*a  B«dc^ 

will  give  leave  to  the  party  interested,  who  has  had  notice  under  the  mle  nisi  for  the  mandsmsii 

and  has  shown  cause,  to  amend  the  magistrate's  return,  and  oondnct  the  defeaca,  the  mtg^ 

I  trate  not  opposing  the  application  for  such  leaTe.(a) 

Sdd  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Queen*s  Beocb, 
That 
I  Any  one  of  seTeral  joint  occupiers  is  liable  for  the  whole  amount  of  their  joint  asaciimifnt  is  i 

poor  rate ;  and  a  warrant  of  distress  against  any  one  alone  is  good :  . 

A  poor  rate  is  not  invslid  because  the  declaration  at  its  foot  is  not  in  the  very  words  of  the  fin 
given  by  the  schedule  to  stat  6  dt  7  W.  4,  c.  96 : 

Notice  of  publication  of  a  poor  rate  need  not  state  that  the  rate  has  been  allowed. 

A  MAKDAMUS  is8ued,(5)  directed  to  '*  Thomas  Paynter,  Esq.,  one 

of  the  magistrates  of  the  Police  Courts  of  the  metropolis,  sitting  at  ike 

tfiOQl  ^^^^  Court  at  *Wandsworth,  in  the  parish  of  Wandswortli,  ia 

-'the  county  of  Surrey."    The  inducement  to  the  writ  stated  that, 

(a)  See  £^'a«  t.  Qmk,  9  Q.  B.  942. 

(&)  The  rule  for  the  mandamus  was  made  absolute  in  Eaatar  term,  1845 ;  Eegmm^  ▼.  Tm^* 
V  Q.  B.  855. 
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4grit  late  or  iisBeaBtatQtrBAiMie  for  the  relief  of  tlie  po<Mr  of  the  parish  of 
&uat  Mary,  Patnej,  ui  Smrey,  within  the  district  of  the  Police  Court 
aforewd,  intituled  '^  An  asaessment/'  &c.,  made  8d  October,  1844,  after 
the  rate  of  l«.  in  the  pound,  and  daly  allowed  and  published,  one  Henry 
Cbasemore  was,  on  8d<  October,  1844,  **  duly  assessed  and  rated  as  the 
occupier,  jointly  with  divers  other  persons,  of  that  part  of  a  certain 
bridge,  leading  from  the  parish  of  Putney  in  the  county  of  Surrey  to  the 
parish  of  Fulham  in  the  county  of  Middlesex,  as  is  situate  within  the 
parish  of  Putney,  an4  the  land  upon  which  the  said  part  of  the  said 
bri^e  is  erected  and  built,  together  with  the  toll  house  and  other  build- 
ings, at  the  sum  of  48/.  10«.,  being  at  the  rate  of  Is.  in  the  pound  upon 
d70Z.,  the  said  sum  of  970Z.  beii^g  the  alleged  annual  rateable  value  of  the 
said  toll  house  and  other  buildings  of  the  said  part  of  the  said  bridge,"  &c« 
The  inducement  then  averred  demand  of  the  rate  from  Cbasemore,  and 
nonpayment :  and  ^^  that  the  said  H.  C,  having  been  duly  summoned 
before  George  Clive,  Esquire,  or  such  other  magistrate  of  the  Poliee 
Courts,  Ac,  as  should  be  sitting  at  the  Police  Court  at  Wandsworth  afore- 
said, to  ehow  cause  why  he  did  not  pay,"  &c.,  "  personally  appeared  befone 
you,  the  said  Thomas  Paynter,  on  Thursday  the  2Sd  day  of  January  now 
last  past,  at  the  police  court  in  Wandsworth,"  &c.,  ^'in  obedience  to  the 
summons  in  that  behalf,  but  did  not  show  any  sufficient,  cause  why  he 
had  not  paid  the  same ;  and  an  application  was  thereupon  then  and  there 
made  to  you,  the  said  T.  P.,  as  one  of  the  magistrates  of  the  poliee 
courts,"  &c.,  '*by  and  on  behalf  of  the  *said  churchwardens,"  r^tg-iA 
&c.,  *'  of  St.  Mary,  Putney,  within  the  metropolitan  police  district  ^ 
aforesaid,  to  issue  your  warrant  of  distress  to  levy  the  said  sum  of  4BL 
10s.,  so  assessed,"  &c.,  "  upon  the  goods  and  chattels  of  the  said  H.  0« 
Tet  you  the  said  Thomas  Paynter,  so  being  one  of  the  magistrates  of  the 
police  courts,"  &;c.,  ^^  not  regarding,"  &c. :  the  inducement  then  averred 
neglect  and  refusal  to  issue  the  warrant,  whereupon  the  churchwardens 
and  overseers  besought  a  remedy :  and  the  writ  commanded  that  ^'  you, 
the  said  Thomas  Paynter,  as  such  magistrate  of  the  police  courts,"  &c., 
immediately  after  the  receipt  of  the  writ,  do  ^'  issue  your  warrant  of 
distress^"  &c.,  "for  the  levying  of  the  said  sum  of  48/.  10s.  upon  the 
goods  and  chattels  of  the  said  H.  Cbasemore,  in  pursuance  of  the  statute," 
kc.,  *'  or  show  cause,"  &c.     Tested  6th  May,  8th  Victoria. 

To  tbie  writ  Mr.  Paynter  made  a  return,  which  was  filed  28d  May, 
1845.  The  churchwardens  and  overseers  demurred  generally  to  the 
return,  and  ruled  Mr.  Paynter  to  join  in  demurrer. 

O*  Clark  afterwards,  in  Trinity  term,  1845,  obtained  a  rule  on  behalf 
of  Cbasemore,  calling  on  the  prosecutors  and  Mr.  Paynter  "  to  show 
cause  wby  Henry  Cbasemore,  in  the  said  writ  mentioned,  should  not 
baye  leave  to  make  a  further  return  to  the  said  writ,  or  amend  the  said 
return  made  by  the  said  Thomas  Paynter,  and  be  at  liberty  to  support 
fucb  farther  return  or  amended  roturui  when  made;"  upon  notice  to 
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the  attorney  or  agent  of  the  prosecutors,  and  also  to  the  attorney  or  agent 
of  Mr.  Paynter.  The  rule  was  drawn  up  on  reading  the  affidavit  of  Ghue- 
more's  attorney,  and  writings  thereto  annexed,  and  the  writ  and  retarn. 
*Q111  *'^^^  affidavit  referred  to  the  rule  nisi  for  the  mandamus,  wMch 
-J  called  on  Mr.  Paynter  to  show  cause,  on  notice  to  be  gi^en  to 
him  and  to  Chasemore.    The  affidavit  then  stated  that  both  Paynter  and 
Chasemore  had  shown  cause ;  and  it  detailed  the  proceedings  down  to 
the  return :  and  the  deponent  added  that  he  was  advised  by  connsel,  on 
behalf  of  Chasemore,  that  the  return  did  ^^not  raise  all  the  points  of 
law  necessary  to  be  brought  under  the  notice"  of  the  Court,  ''in  order 
to  have  the  subject  matter  of  the  said  rule,  mandamus  and  return  duly 
and  fully  argued  and  discussed  on  the  merits,  as  the  same  respectively 
affect  the  said  H.  Chasemore ;  but  that,  to  do  so,  it  is  requisite  that  a 
return  to  such  mandamus  should,  with  the  leave  of  this  honourable 
Court,  be  made  by  the  said  H.  Chasemore  :**  and  that  the  deponent  was 
advised  and  believed  "  that,  unless  the  said  H.  Chasemore  is  allowed  to 
make  a  return  to  the  said  writ  of  mandamus,  or  to  amend  the  return 
already  made,  the  merits,  as  affecting  him,  cannot  be  fully  presented  for 
the  consideration  and  decision"  of  the  Court.     The  affidavit  then  stated 
that  the  prosecutors  had  demurred,  and  had  served  Mr.  Paynter  with 
a  rule  to  join.    In  Trinity  term  (June  12th),  1845, 

Oramptan  and  PaBhley  showed  cause.  The  application,  if  proper 
under  any  circumstances,  should  have  been  made  before  the  return. 
Stat.  1  W.  4,  c.  21,  s.  4,  authorises  the  Court,  on  application  for  any 
writ  of  mandamus  (except  under  stat.  9  Ann.  c.  20),  ^'  to  make  rules 
and  orders,  calling,  not  only  upon  the  person  to  whom  such  writ  may  be 
required  to  issue,  but  also  all  and  every  other  person  having  or  claiming 
any  right  or  interest  in  or  to  the  matter  of  such  writ,  to  show  cause 
^Q^  ^-  ^against  the  issuing  of  such  writ  and  payment  of  costs  of  the 
-'  application,  and  upon  the  appearance  of  such  other  person  in 
compliance  with  such  rules,  or  in  default  of  appearance  after  service 
thereof,  to  exercise  all  such  powers  and  authorities,  and  make  all  such 
rules  and  orders,  applicable  to  the  case,  as  are  or  may  be  given  or  men- 
tioned by  or  in  any  act  passed  or  to  be  passed  during  this  present  session 
of  parliament  for  giving  relief  against  adverse  claims  made  upon  persons 
having  no  interest  in  the  subject  of  such  claims :  provided  always,  that 
the  return  to  be  made  to  any  such  writ,  and  issues  joined  in  fact  or  in 
law  upon  any  traverse  thereof,  or  upon  any  demurrer,  shall  be  made 
and  joined  by  and  in  the  name  of  the  person  to  whom  such  writ  shall 
be  directed ;  but  nevertheless  the  same  shall  and  may,  if  the  Court 
shall  think  fit  so  to  direct,  be  expressed  to  be  made  and  joined  on  the 
behalf  of  such  other  person  as  may  be  mentioned  in  such  rules ;  and  in 
that  case  such  other  person  shall  be  permitted  to  frame  the  return,  aud 
to  conduct  the  subsequent  proceedings,  at  his  own  expense ;  and  in  suck 
case,  if  any  judgment  shall  be  given  for  or  against  the  party  suing  such 
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writ,  sach  judgment  shall  be  given  agabst  or  for  the  person  or  persons 
on  whose  behalf  the  return  shall  be  expressed  to  be  made,  and  who 
shall  have  the  like  remedy  for  the  recovery  of  costs  and  enforcing  the 
judgment  as  the  person  to  whom  the  writ  shall  have  been  directed  migh^ 
and  would  otherwise  have  had."  No  case  has  occurred  under  this  act: 
but,  if  the  analogy  of  the  Interpleader  Act,  1  &  2  W«  4,  c.  58  (which, 
by  sect.  8,  is  to  be  acted  upon  as  if  referred  to  in  stat.  1  W.  4,  c.  21,  a* 
4),  be  followed,  according  to  which  appliciitions  like  this  must  be  made 
^^  after  declaration,  and  before  plea"  (sect.  1),  *this  application  ^^q^q 
cannot  be  made  after  the  return,  still  less  after  a  demurrer  to  it.  ^ 
The  power  is  entire :  the  new  party  is  to  frame  the  return  and  conduct 
the  subsequent  proceedings :  the  whole  defence,  or  no  part  of  it,  should 
be  left  to  him.  The  return  here  is  already  framed.  [Pattbson,  J. 
When  is  the  proposed  new  party  to  apply  ? j  On  cause  being  shown : 
he  had  notice,  here,  by  the  rule  nisi  for  the  mandamus.  If  the  magis- 
trate had  obeyed  the  writ  in  the  first  instance,  and  had  so  returned,  the 
new  party  could  not  have  afterwards  come  in :  and  what  difference  can 
there  be  between  different  returns  made  by  the  magistrate?  [Lord 
Penman,  G.  J.  What  can  you  lose  7  The  applicant  must  pay  the 
costs.]  The  prosecutors  may  prefer  looking  to  the  magistrate  for  costs. 
Besides,  nothing  appears  as  to  the  nature  of  the  proposed  amendment : 
this  rule  leaves  it  open  to  the  applicant  to  place  on  the  record  any 
return,  however  absurd. 

M.  Chambers  and  (7.  Clark^  contri,  were  stopped  by  the  Court. 

Lord  Dbnman,  C.  J.  If  I  thought  any  undue  advantage  had  been 
gained  by  the  delay,  I  should  pause  before  acceding  to  this  application. 
But  I  cannot  see  any  injury  which  can  accrue  to  the  prosecutors.  We 
should  of  course  look  narrowly  at  such  applications. 

Patteson,  Williams  and  Coleridge,  Js.,  concurred. 

The  rule  was  drawn  up  in  the  following  terms. 

**  Upon  hearing  Mr.  Cromptont  of  counsel  for  the  prosecutors,  and  Mr.  Chamberif  of  counsel 
for  Henry  Chasemore  in  the  writ  of  mandamus  ^issued  in  this  prosecution  mentioned, 
and  upon  reading  the  affidavit,'*  &c.,  "and  a  rule  of  this  Court,'*  &c.,  **and  no  [^914 
cause  being  shown  to  the  contrary  on  behalf  of  Thomas  Paynter,  Esquire,  the  de- 
fflodant :  It  is  ordered  that  the  said  H.  Chasemore  be  at  liberty  to  amend  the  return  made  to 
the  said  writ  by  the  said  T.  P.,  so  as  that  the  same  be  amended  within  ten  days  next  follow* 
uig ;  and  that  the  said  amended  return  shall  be  expressed  to  be  made  on  behalf  of  the  said  H, 
C. ;  and  that  the  said  H.  C.  be  at  liberty  to  support  such  amended  return,  and  conduct  the  sub- 
aeqnent  proceedings  thereon  at  his  own  expense ;  the  said  H.  C.  hereby  undertaking  to  pay  to 
the  prosecutors,  or  to  their  attorney,  the  costs  of  the  demurrer  filed  to  the  said  return  made  by 
the  said  T.  P.,  and  also  the  costs  of  this  application :  such  costs,  if  necessary,  to  be  taxed  by 
the  coroner  and  attorney  of  this  Court.  And  it  is  further  ordered  that,  if  the  prosecutors  shall 
plead  to  issue  to  the  said  amended  return,  the  said  H.  C.  shall  accept  short  notice  of  trial  for 
the  next  assizes  to  be  holden  in  and  for  the  <jpuniy  of  Surrey;  and  that,  if  judgment  shall  bo 
gtven  for  the  prosecutors  on  such  amended  return,  the  said  H.  C.  shall  be  liable  to  costs  in  the 
place  of  the  said  Thomas  Paynter." 

Thereupon  (as  hereafter  set  forth)  the  return  was  amended ;  and  the 
prosecutors  demurred  to  it  specially.    Joinder  in  demurrer. 
TOL.  3L— 67  2  Y 
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The  case  being  called  on  for  argument  in  the  Court  of  Queen's  Bench, 
the  counsel  for  the  prosecutors  appeared  in  support  of  the  demmrer ; 
Imt  no  one  appeared  for  Mr.  Pftynter  or  H.  Chasemore.  Judgment  iras 
thereupon  given  for  the  Crown. 

The  record  was  made  up  as  follows. 

'^  Surrey,  Amongst  ^he  records  of  this  year.  No.  29,  R.  3.  Some 
time  ago,  that  is  to  saj  on,"  &c.,  ^^  our  Ladj  the  Queen  sent  to  Thomas 
Paynter,  Esq.,  one  of  the  magistrates,"  kc.  The  -mandamus  was  then 
set  out,  as  ant%  (pp.  908 — 910),  concluding : 

"  By  the  Court.     Robinson.    By  rule  of  Court. 

**  And,  before  the  time  of  the  issuing  of  the  said  writ,  that  is  to  say 
4>n  the  Slst  day  of  January,  in  the  eighth  year  of  the  reign  of  our  Lady, 
Ac.,  "  the  said  Court  of  our  Lady  the  Queen  then  here  at  Westminster, 

*01  ^1  '*'^^^^^^'  ^7  ^  ^^  ^^  ^^^  Bvjne  Court,  upon  one  Henry  Chase- 
-*  more,  a  person  claiming  interest  in  the  matter  of  the  said  writ, 
to  show  cause  against  the  issuing  of  the  said  writ,  and  payment  of  the 
costs  of  the  application :  and  the  said  H.  C,  before  such  issuing  of  the 
said  writ,  to  wit,  on,"  &;c.,  "  appeared  before  the  said  Court  in  compliance 
with  such  rule :  and  thereupon  the  said  Court  did  order  and  direct  that 
the  return  to  be  made  to  the  said  writ,  and  issues  joined  in  fact  or  in 
law  upon  any  trarerse  thereof,  or  upon  any  demurrer,  should  be  made 
and  joined  by  and  in  the  name  of  the  said  Thomas  Paynter,  Esq.,  the 
person  to  whom  such  writ  was  directed  as  aforesaid,  but  that  the  same 
should  be  expressed  to  be  made  and  joined  on  behalf  of  the  said  Henry 
Chasemore ;  and  that  the  said  H.  C.  should  be  permitted  to  frame  the 
return,  and  to  conduct  the  subsequent  proceedings  at  his  own  expense: 
and  that,  if  judgment  should  be  given  for  the  prosecutors  on  such  return, 
the  said  H.  C.  should  be  liable  .to  costs  in  the  place  of  the  said  Thomas 
Paynter.  And,  on  the  22d  day  of  May  in  the  said  eighth  year,"  &c, 
before  our  said  Lady  the  Queen  at  Westminster,  the  said  Thomas  Paynter, 
Esq.,  in  his  own  name,  but  on  behalf  of  the  said  Henry  Chasemore, 
returned  the  said  writ  as  follows,  that  is  to  say  :(a) 

*'  I,  Thomas  Paynter,  Esq.,  one  of,"  fcc,  "  certify,"  &c.,  "  that  there 
is  not,  at  the  foot  of  the  rate  or  assessment,  within  mentioned  to  have 
been  made  for  the  relief  of  the  poor  of  the  parish  of  St.  Mary,  Putney," 
fcc.,  "  a  declaration  signed  by  a  majority  of  the  churchwardens  and 
overseers  of  the  said  parish  in  such  form  *as  is  required  by  the 
J  act  of  parliament  in  that  case,"  4;c. ;  "  but,  in  place  thereof,  a 
declaration  so  signed  in  the  words  following :  that  is  to  say :  *  We,  G.  W. 
B.  and  J.  S.,  overseers,  and  J.  W.  and  A.  F.  B.,  churchwardens,  do 
declare  the  several  particulars  specified  in  the  several  columns  of  the 
foregoing  rate  to  be  true  and  correct,  as  far  as  we  have  be«i  able  to 
ascertain  them,  to  which  end  we  have  used  our  best  endeavours  :*  wherein 

(o^  The  retnrn,  as  amended,  contained  the  whole  of  Mr.  Paynter'a  return  (ftkaU  to,  uA 
p.  1^14),  with  additions  which  are  pointed  out  in  the  notes* 
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ihe  word  *  Beveral/  when  that  word  secondly  occurs,  and  the  word  *  fore* 
going,'  are  respectively  substituted  for  the  words  ^respective'  and 
^  above'  in  the  form  given  in  that  behalf  in  the  said  act,  and  without  a 
declaration  in  which  form  any  rate,  as  thereby  provided,  is  of  no  force 
or  validity.  And  I,"  &c.,  do  further  certify,  &c.,  **  that  the  notice  of 
publication  of  the  said  rate  or  assessment  within  mentioned  was  in  the 
words  following,  that  is  to  say : 

'Parish  of  St.  Mary,  Putney, 
<  8d  November,  1844. 
'  Notice  is  hereby  given  that  a  rate  of  assessment  at  1$.  in  the  pound 
has  been  made  for  the  necessary  relief  of  the  poor  of  this  parish,  the 
payment  of  the  police  and  county  rates,  and  for  the  other  purposes 
named  in  the  several  acts  of  parliament  relating  thereto.  The  same  has 
leen  allowed  by  one  of  Her  Majesty's  justices  of  the  peace  acting(a)  and 
within  the  metropolitan  district,  pursuant  to  the  statute  in  that  case 
made  and  provided.'  Which  notice  was  signed  by  the  churchwardens  and 
overseers  of  the  said  parish  of  St.  M.,  P. ;  and  the  rate  or  assessment  was 
not  otherwise  duly  published,  as  in  the  within  writ  is  suggested.(ft)  And 
I,"  &C.,  further  ^certify,  &c.,  "  that  the  notice  of  publication  of  r^ayr 
the  said  rate  does,  on  the  face  of  it,  purport  that  the  said  rate  was 
allowed  by  one  of  Her  Majesty's  justices  of  the  peace  acting  and  within 
the  metropolitan  district,  pursuant  to  the  statute  in  that  case,"  &c. ;  but 
it  does  not  purport  or  allege  that  the  said  rate  had  been  so  allowed  by 
the  said  justice  of  the  peace  at  any  of  the  metropolitan  police  courts 
held  within  the  limits  of  the  metropolitan  police  district,  according  to  the 
form  of  the  statute  in  such  case,"  &c.  ^^  And  I,"  &c.,  further  certify, 
Ac,  ^*  that  Henry  Ghasemore,  within  mentioned,  is,  in  and  by  the  said 
rate  or  assessment,  expressed  to  be  jointly  rated  and  assessed  together 
-with  ninety  other  persons  therein  severally  named,  in  the  said  sum  of 
482.  10«. ;  and  that  that  sum,  so  far  as  the  same  is  duly  rated  and 
assessed,  is  due  and  owing  from  and  by  the  said  H.  G.  jointly  with  the 
8aid  ninety  other  persons ;  and  that  the  summons  within  mentioned  was 
directed  to  the  said  H.  G.  jointly  with  the  same  ninety  other  persons, 
all  in  the  said  summons  respectively  named ;  and  that  the  warrant  of 
distress  for  the  levying  of  the  said  sum  of  48{.  10«.,  if  any  such  warrant 
were  issued,  ought  to  be  issued  for  levying  the  same  sum  upon  the  goods 
aad  chattels  of  the  said  H.  G.  and  of  the  said  ninety  other  persons  in 
the  said  rate  or  assessment  and  in  the  said  summons  respectively  named, 
jointly,  and  not  upon  the  goods  and  chattels  of  the  said  H.  G.  only.(<?) 
And  I,"  &c.,  further  certify,  &c.,  "  that  the  said  H.  G.  and  the  said 
z&inety  other,"  ftc,  **  are  rated,  in  and  by  the  said  rate,  in  respect  of 

0)  fi«e  7  Q.  B.  964,  md  sola  (c)  ibid. 

Qf)  The  word*  of  the  retura  from  henceforward  down  to  **  case/'  in  p.  917,  line  10,  were  added 
fm  the  amendment. 

(e)  The  worda  from  keaceforward,  down  to  the  word  *'  bndfa,'*  in  p.  916,  line  1$,  were  added 
ga  tba  amendment 


917    Paynter  v.  The  Queen.  Ex.  Ch.  T.  V.  1847. 

property  confflsting  of  8liarefl.m  the  tolls  of,  and  srising  from,  a  eertua 
*9181  ^^^®  CftUed  ^Falham  and  Patnej  Bridge;  wluch  said  shares 
^  were  created  by  and  under  the  provisions  of  a  certain  indenture, 
dated  the  11th  day  of  November,  1729,  which  said  indenture  was  made 
in  pursuance  of  the  enactments  of  two  several  acts,"  &c.  (12  6. 1,  C.  36, 
and  1  6.  2,  Stat.  2,  c.  18) ;  ^^  and  that,  by  force  of  the  provisions  of  the 
said  deed  so  made  as  aforesaid,  the  shares  of  the  shareholders  of  the  Bud 
bridge  are  held  by  them  as  tenants  in  common,  and  not  as  joint  tenants; 
and  that,  as  such  tenants  in  common,  they  are  entitled  to  divide  the 
tolls  of  the  said  bridge  after  payment  of  all  the  charges  created  by  the 
said  deed  and  the  said  acts,  and  are  made  liable  to  the  said  charges, 
should  such  tolls  be  found  insufficient  to  meet  them,  rateably  and  pro- 
portionably  according  to  their  several  rights,  shares  and  interests  in  the 
said  bridge.  And  therefore  I,  the  said  Thomas  Paynter,  ought  not  to 
issue  my  warrant,"  &c. 

^'  And  hereupon,  on,"  &c.  (28th  May,  8  Victoria),  ^'  the  said  church- 
wardens and  overseers  of,"  &c.,  **  by,"  &c,  ''  their  attorney,  say  that 
the  said  return  is  not  sufficient  in  law,"  &c.  Special  demurrer,  assign- 
ing for  causes  that,  although  the  return  alleges  that  H.  Chasemore  and 
the  ninety  other  persons  are  rated  in  respect  of  property  consisting  of 
shares  in  the  tolls  of,  and  arising  from,  a  bridge,  &c.,  it  omits  to  show 
such  property  to  be  the  part  of  the  bridge  in  the  writ  mentioned  and  the 
land  upon  which  the  bridge  is  erected,  also  in  the  writ  mentioned,  and 
situate  in  the  parish  of  Putney.  And  it  also  omits  to  show  such  pro- 
perty to  be  the  same  as,  or  any  part  of,  the  toll  house  and  other  build- 

*9191  ^^  ^°  ^^^  ^^  ^°^  ^  '^^  mentioned.  And  '''that  the  return 
•^  merely  shows  H.  Chasemore  and  ninety  other  persons  in  the  rate 
named  to  be  rated  in  and  by  the  rate  in  respect  of  property  consisting 
of  shares  in  certain  tolls  in  the  return  mentioned ;  but  the  return  does 
not  deny  any  suggestion  of  the  writ  in  respect  of  the  said  H.  C.  having 
been  duly  rated  as  the  occupier,  jointly  with  divers  other  persons,  of 
part  of  the  bridge  in  the  parish,  and  of  the  land  upon  which  the  said 
part  of  the  bridge  is  erected,  in  manner  set  forth  in  the  writ.  And  also 
that  the  return  is  vague  and  ambiguous,  &c.  And  that  the  return  is 
insufficient  in  stating  mere  conclusions  of  law,  as  to  the  effect  and  opera- 
tion of  the  indenture  and  of  the  several  acts  of  parliament  therein 
mentioned.     And  that  it  is  in  other  respects  uncertain,  &c. 

'^And  the  said  Thomas  Paynter,  Esq.,  on  the  behalf  of  the  ssid 
Henry  Chasemore,  by  John  Blachford  the  attorney  of  each  of  them  the 
said  Thomas  Paynter  and  Henry  Chasemore,  says  that  the  said  retnm 
is  sufficient  in  law. 

'^  And,  because  the  Court,"  &c. :  here  followed  continuances,  by  cmia 
advisari  vult,  giving  days  '^  as  well  to  the  said  churchwardens  and  over- 
seers  of,"  &c.,  ^^  as  to  the  sdd  Thomas  Paynter,  Esq.,  and  Henry  Chase- 
more," and  recitmg  the  appearance  of  all  the  said  parties  on  the  sereral 
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days  given,  "by  their  respective  attorneys  aforesaid;"  the  last  day 
given  being  8th  May,  9  Victoria.  Then  followed  the  judgment  of  the 
Court :  "  that  the  said  writ  of  mandamus  is  valid  in  law,  but  that  the 
said  return  thereto  is  not  valid  in  law ;  and  that  a  peremptory  writ  of 
mandamus  do  issue  in  this  behalf:  and  that  the  said  churchwardens 
and  overseers  of  the  poor  of/'  &c.,  "  do  recover  against  the  said  Henry 
'^'Chasemore  the  sum  of  65Z.  8«.  for  their  costs  by  them  sus-  |-,^qq/% 
tained/'  &o.,  "  about  their  suit  in  this  behalf,  according  to  the  '- 
form  of  the  statute,"  &c. 

Error  was  brought  on  this  judgment  in  the  Court  of  Exchequer  Cham- 
ber. Besides  the  common  assignment  of  errors,  it  was  specially  assigned 
for  error  that  the  return  was  good,  in  this,  that  the  declaration  at  the 
foot  of  the  rate  was  not  in  the  statutory  form ;  that  the  notice  of  publi- 
cation pf  the  rate  did  not  purport  that  the  rate  had  been  allowed  by  a 
metropolitan  police  magistrate  at  any  one  of  the  metropolitan  courts 
held  within  the  metropolitan  police  district ;  that  Chasemore  was  jointly 
rated  with  ninety  other  persons  at  a  sum  which  was  due  from  him  jointly 
"with  them,  and  that  the  warrant  of  distress  for  that  sum  ought  not  to 
issue  on  his  goods  alone ;  that  Chasemor^  and  the  said  other  persons 
"were  rated  in  respect  of  shares  in  the  tolls,  and  that  such  shares  were 
held  by  the  shareholders  as  tenants  in  common  and  not  as  joint  tenants. 
Joinder  in  error. 

C.  Clark^  for  the  plaintiff  in  error,  admitted  that,  unless  the  Court 
should  overrule  Regina  v.  Fordhamy  11  A.  &  E.  78,  the  rate  was  valid, 
although  the  declaration  signed  by  the  parish  officers  was  not  in  the  pre- 
cise words  of  the  form  given  in  the  schedule  to  stat.  6  &  7  W.  4,  c.  96. 
On  the  second  point  (that  the  notice  of  publication  did  not  purport  that 
the  rate  had  been  allowed  at  the  Metropolitan  Police  Court  in  pursu- 
ance of  the  new  statutory  jurisdiction  given  to  a  single  police  magis- 
trate), he  referred  to  the  provisions  of  the  Metropolitan  Police  acts,  2  & 
8  Vict.  c.  71,  ss.  13,  14,  3  &  4  Vict.  c.  84,  *8.  6 ;  to  Dwarris  on  ^ 
Statutes,  2d  ed.  c.  7,  477,  Helier  v.  Hundred  de  Benhuntj  Cro.  *- 
Car.  211,  Foster*s  Case^  11  Rep.  66  4,  63  4,  Christie  v.  Unwin^  11  A.  & 
E-  373,  Regina  v.  Griffin^  9  Q.  B.  155.  [Aldbrson,  B.  The  notice 
of  publication,  as  set  out  in  the  return,  states  that  the  rate  was  allowed 
''  pursuant  to  the  statute."  Parke,  B.  The  writ  alleges  that  it  was 
^^  duly  allowed ;"  and  the  allegation  is  not  traversed.  There  is  nothing 
in  the  objection.]  Thirdly  he  contended,  on  the  ground  stated  in  the 
return  and  assignment  of  errors,  that  the  warrant  could  not  issue  against 
"the  goods  of  Chasemore  alone. 

Cromptonj  contrft.  As  to  the  second  point,  the  return  does  not  show 
sabstantively  how  the  rate  was  allowed.  The  notice  of  publication, 
indeed,  refers  to  the  allowance;  but  it  was  quite  unnecessary  that  it 
should  do  so ;  Bennett  v.  Edward%j  7  B*  &  C.  586.  No  objection,  there- 
fore, to  the  allowance  itself  is  open  on  the  record.    As  to  the  third 

2y2 
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point.  '  Eacli  of  the  joint  occapiers  rated  is  liable  for  the  whole 
ment.  The  warrant  could  not  go  against  all,  unless  there  had  been  a 
demand  and  summons  upon  all,  which  might  be  impracticable.  Stat.  43 
Eliz.  c.  2,  8.  4,  authorises  a  distress  against  '^  the  offender's"  goods ;  and 
a  person  assessed  to  a  poor  rate  is  not  an  offender,  within  the  statute, 
until  after  demand  and  summons. 

C.  Clark  replied. 

WiLDEy  C.  J.  There  is  no  difficulty  whatever  in  the  case.  As  to  the 
*9221  ^^^^°^  point,  no  question  of  ^jurisdiction  is  raised ;  for  the  man- 
''  ner  of  allowing  the  rate  is  not  shown  by  the  record.  The  return 
merely  sets  out  the  notice  of  publication,  which  refers  to  the  allowanoe. 
The  objection,  therefore,  is  directed  to  the  notice  of  publication ;  and  it 
appears  from  Bennett  v.  Edwarde^  7  B.  &  C.  586,  that  the  notice  need 
not  refer  at  all  to  the  allowance. 

With  regard  to  the  objection  that  the  warrant  cannot  lawfully  iasoe 
against  Chasemore  alone,  there  is  nothing  in  the  return  to  controTert 
the  joint  occupation  alleged  in  the  writ ;  and  it  might  be  impracticable 
to  issue  the  warrant  against  all,  for  it  can  issue  against  offenders  only; 
and  offenders,  under  the  statifte,  are  persons  who  do  not  pay  after 
demand  and  summons.  Each  is  liable  for  the  whole  rate ;  and  each 
person,  after  demand  and  summons,  but  not  before,  may  be  distrained 
upon.    The  judgment  of  the  Court  of  Queen's  Bench  must  be  affirmed* 

Maulb  and  G&bsswbll,  Js.,  and  Parkb,  Bolfb,  and  Platt,  Bs.,  eon- 
curred.(a)  Judgment  affirmed.(i) 

Judgment  having  been  given  in  the  Exchequer  Chamber,  the  record 
in  the  Queen's  Bench,  from  the  judgment  there,  anti,  p.  920,  was  com- 
pleted as  follows. 

^^  Afterwards,  to  wit,  on  the  21st  day  of  May,  in  the  9th  year,"  he^ 

*Q9^1  ''  ^^^  ^^^^  Lady  the  Queen  sent  to  her  '^'trusty  and  well  beloved 
-I  Thomas,  Lord  Dbnman,"  &c.,  '^  her  writ  closed  in  these  words,  to 
wit:  Victoria,"  &c.,  "to  our  right  trusty,"  &c.,  *^ greeting.  Forasmodi 
as  in  the  record  and  proceedings,  and  also  in  the  giving  of  judgment  on 
a  certain  demurrer  to  a  return  to  our  writ  of  mandamus,  granted  by  na 
at  the  instance  of  the  churchwardens  and  overseers  of,"  &c.,  "according 
to  the  form,"  &c.,  "against  Thomas  Paynter,  Esquire,  one  of,"  fre.^ 
"  commanding  him,"  &c.,  "  manifest  error  hath  intervened,  to  the  great 
damage  of  the  said  Thomas  Paynter,  as  by  his  complunt  we  are  informed : 
and  whereas  by  a  statute,"  &c.  (11  G.  4  &  1  W.  4,  c.  70.)  The  record 
then  followed  the  usual  form,  down  to  the  bringing  of  the  transcript  inte 
the  Exchequer  Chamber.  "  And  thereupon  came  into  the  said  Court 
of  Exchequer  Chamber,  as  well  the  said  Thomas  Paynter  by  John 
Blachford  his  attorney  as  the  churchwardens  and  overseers  o^" 

(a)  CoLTMAir,  J.,  and  Aldbhsoit,  B.,  were  present  during  part  of  the  aifinnent 
(6)  The  report  of  the  argument  and  jodgmeat  in  the  Excheqaer  Cbauber  ia  by  HinIT 
•on,  Eaq. 
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''by  Evan  Morris  their  attorney:  and  the  said  Thomas  Paynter  there- 
upon said,"  &c. ;  assignment  of  error,  and  prayer  of  reversal,  by  Mr* 
Paynter  only;  and  joinder  by  the  churchwardens  and  overseers,  with 
affirmance  by  the  Court  of  Exchequer  Chamber  in  the  usual  form* 
'^And  it  was  farther  considered  that  the  said  churchwardens  and  over- 
seers of,"  &c.,  '^should  recover  against  the  said  Henry  Chasemore  the 
sum  of,"  &c.,  ^^by  the  said  Court  of  Exchequer  Chamber  of  our  said 
Lady  the  Queen  adjudged  to  the  said  churchwardens  and  overseers  of/* 
&c.,  ^^  and  with  their  assent,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  for  their  costs  which  they  had  sustained  and 
expended  by  reason  of  the  prosecution  of  the  said  writ  of  error." 

*  On  February  17th,  1845,  another  poor  ntte  was  made  for  St.  Mary,  Putney,  in 
which  Chaaemore  and  eighty-nine  other  persons  (whose  names  were  set  forth  in  one    [*924 
colamn  of  the  rate  under  the  head  of  **  occupiers"  and  in  a  second  under  that  of 
"owners**)  were  assessed  in  48/.  10«.  for  the  bridge,  lend,  toll-house  and  other  buildings, 
described  as  in  the  preceding  rste.    Chasemore  appealed,  on  the  ground,  aniong  others,  that 
'*  the  said  appellant  is,  in  and  by  the  said  rate  or  assessment,  rsted  or  assessed  jointly  with 
■eyeral  other  persons,  in  the  said  rate  or  assessment  named,  as  owner  or  occupier,  and  for  or  in 
respect  of  an  alleged  joint  ownership  snd  occupancy,  with  them,  of  property  in  such  rate  de- 
scribed as  that  part  of  Putney  and  Fulham  Bridge  situate  within  the  parish  of  Putney,  and  the 
land  upon  which  the  same  is  erected  and  built,  together  with  the  toll-house  and  other  build- 
ings :  whereas  the  said  appellant  is  not,  nor  ever  was,  an  owner  or  occupier  jointly  with  the 
said  several  other  persons,  or  with  sny  one  or  more  of  them,"  '*of  the  property  so  rsted  and 
described,**  &c.    The  Sessions  confirmed  the  rate,  subject  to  s  ease,  in  which  the  history  and 
incidents  of  the  property,  snd  the  facts  as  to  Chasemore's  connection  with  it,  appeared,  sub- 
fltantially,  as  in  Regina  v.  Paynter,  7  Q.  B.  255 :  and  it  was  stated  that  the  residue  of  the  tolls, 
after  payment  of  salaries  and  expenses,  had  regularly  been  divided  among  the  shareholders. 
It  was  added  that :  "  Until  1844,  since  which  time  no  poor's  rate  has  been  paid  for  the  bridge, 
Che  shareholders  were  assessed  together  in  one  sggregate  sum,  which  was  regularly  paid  for 
them  by  the  appellant*'  (their  clerk) ;  "  and  none  of  the  shareholders  have  ever  been  separately 
assessed  in  respect  of  their  own  sepsrate  share  or  shsres.    A^y  of  the  persons  rsted  besides 
the  appellant  were  shareholders  at  the  time  of  the  making  the  rate  in  question,  and  during  tba 
period  for  which  it  was  msde  :  and,  though  it  did  not  appear  at  the  trial  of  the  appeal  that  all 
the  persons  so  rated  were  such,  none  of  the  persons  rated  have  appealed  against  the  said  rate 
except  the  aforesaid  appellant.    The  Court  of  Quarter  Sessions  adjudged  that  the  $aid  appelUaU, 
mnd  the  other  pereons  rated  vho  were  eharekiAdere  at  the  time  of  the  making  of  the  $aid  rate,  wera 
^eeupiere  of  the  property  specified  in  the  said  rate ;  and  they  confirmed  the  said  rate,  subject  to 
the  opinion  of  this  Court  on  the  question :  Whether  the  sppellant  was  improperly  rated  together 
wiiM  other  shar^oldere  in  one  aggregate  sum/*    If  the  Court  should  be  of  opinion  that  he  ought 
not  to  be  so  rated,  the  order  of  Sessions  wss  to  be  qusshed  and  the  rate  amended  by  the  appel- 
lant's name  being  struck  out :  otherwise  the  order  to  be  confirmed.    The  case  came  on  for 
■rgaraent  in  Trinity  term  (June  7th),  184S,  when 

C.  Clark,  for  the  appellant,  after  referring  to  the  decision  in  the  Exchequer  Chamber,  above 
reported,  said  that  he  now  relied  only  upon  a  point  of  form ;  namely  that  the  sessions  ought,  in 
their  adjudication,  to  have  pointed  out  the  persons  who  were  shareholders  when  the  rate  was 
*>inade,  and  with  whom,  consequehtly,  the  appellant  was  found  to  be  joint  occupier, 
and  not  to  have  left  this  uncertain :.  it  being  clear,  upon  the  statement,  that  some  of  [^^925 
the  persons  rated  were  not  shsreholders  at  the  time  of  rating :  and  he  contended  that 
the  case  ought  to  go  back  and  be  reststed,  or  that  the  order  should  be  confirmed  without  costs. 

WalUnger,  contra,  pointed  out  that  the  case  did  not  find  ss  a  fact  that  any  of  the  persons 
rated  were  not  shsreholders  at  the  time  of  rating :  and  he  observed  that  the  question  submitted 
vrsa  only  whether  the  appellant  was  improperiy  rated  "  with  other,*'  not  the  other,  shareholders. 

Per  Curiam  (Lord  Dxiriuir,  C.  J.,  Pattxsoii  and  Eklb,  Js.).  It  appears,  by  the  case,  merely 
that  as  to  some  of  the  psrties  there  was  no  evidence.  But  they  were  not  appellants.  Aad 
whether  they  were  shareholders  or  not  was  immaterial  to  the  question  proposed  in  the  case. 
The  appellant,  therefore,  baa  not  made  out  any  valid  objection. 

The  order  of  Sessions  wss  confirmed. 


ft26  Regina  v.  Hunt.  T.  V.  1847. 


The  QUEEN  v.  HUNT  and  Others. 

Before  stat.  9  As  10  Vict.  c.  24,  (s.  3),  an  indictment  alleging  the  oflfenoe  to  have  been  ecNn- 
mitted  at  the  pariah  of  M.,  in  the  county  of  Middlesex,  and  within  the  joriadiction  of  the 
Central  Criminal  Court,  waa  found  at  the  Central  Criminal  Court,  and  removed  by  certiorari 
to  the  Court  of  Queen*s  Bench. 

Hddt  that  the  caae  waa  properly  tried  by  a  Middleaez  jury. 

This  was  an  indictment  fonnd  at  the  Central  Criminal  Conrt  in  Octo- 
ber, 1845,  removed  into  this  Court  by  certiorari,  and  tried  by  a  Middle- 
sex jury  at  the  sittings  after  Hilary  term,  1846.  The  indictment  had 
the  marginal  venue  '^  Central  Criminal  Court,"  and  alleged  the  offence, 
to  have  been  committed  at  the  parish  of  St.  Marylebone,  in  the  county 
of  .Middlesex,  and  within  the  jurisdiction  of  the  Central  Criminal  Court. 
Some  of  the  defendants  having  been  found  Guilty, 

Shee^  Serjt.  and  Peacockj  in  Hilary  term  last,  on  behalf  of  different 
defendants,  obtained  a  rule  nisi  to  arrest  the  judgment,  on  the  ground 
that  a  Middlesex  jury  had  no  jurisdiction  to  try  an  indictment  found  at 
the  Central  Criminal  Court. 

*Q9fiT       *-P^«w^*<?e,  on  a  former  day  in  this  vacation,(a)  showed  cause, 
-■  and  Peacock  was  heard  in  support  of  the  rule.     The  argument  is 
sufficiently  noticed  in  the  judgment  of  the  Court.  Cur.  adv.  vtdL 

Lord  Denman,  C.  J.,  in  this  vacation  (July  7th),  delivered  judgment. 

The  objection  in  this  case  is  that  of  mis-trial,  a  jury  from  the  county 
of  Middlesex  having  been  summoned  and  having  tried  defendants  in  this 
Court,  when  the  bill  of  indictment  was  found  by  a  grand  jury  of  that 
combined  jurisdiction  which  was  created  by  the  Central  Criminal  Court 
Act,  drawn  from  Middlesex  and  several  other  counties.  It  was  said 
that  the  petty  jury  ought,  until  the  passing  of  the  recent  act,  9  &  10 
Vict.  c.  24,  to  have  been  taken  from  the  same  mixed  fund,  and  no  other. 
The  consequence  would  be,  that  a  party  against  whom  an  indictment 
found  in  the  Central  Court  was  removed  into  this  Court,  before  the  recent 
net  passed,  could  not  be  tried  at  all,  because  the  power  of  summonbg 
such  mixed  jury  is  confined  to  the  Central  Criminal  Court,  and  could 
not  be  exercised  by  this. 

The  nature  of  the  proceeding  furnishes  the  answer  to  this  objection. 
An  indictment  found  at  that  Court  sets  forth  an  offence  committed 
within  its  jurisdiction :  and  the  act  requires  no  other  venue  to  enable  it 
to  try  the  defendant.  But  it  may  also,  and  it  does  in  this  case,  contain 
a  complete  indictment  at  common  law  in  the  county  where  the  offenee 
18  alleged  to  have  been  committed.  It  is  a  bill  found  by  a  competent 
♦0971  ^'^^'^^^^y*  ^^^^  *removed:  and,  when  here,  .the  Court  sees  a 
^  legal  charge  of  misdemeanour  committed  in  Middlesex,  and  haa 
BO  occasion  to  look  at  that  statement  which  shows  that  it  was  triable  ift 
the  Central  Court.  In  this  state  of  things  we  are  empowered,  and  eren 
bound,  to  direct  a  trial  in  the  regular  manner,  by  requiring  the  sheriff 

(a)  July  2d.    Before  Lord  Dxxxaji,  C.  J.,  PAmsoir,  CoLSUDaB  and  Ealb,  Ja. 
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of  that  county  to  summon  a  jury  for  that  purpose.  The  case  is  anoma- 
lous, because  in  the  ordinary  course  of  things  the  petty  jury  is  drawn 
from  the  very  same  source  as  the  grand  jury :  but  that  is  no  reason  why 
there  should  be  a  failure  of  justice ;  and  no  principle  of  law  seems  to 
oppose  the  proceeding.  The  case  of  Regina  v.  Stowelly  5  Q.  B.  44, 
assumes  its  legality ;  and  that  of  Regina  v.  Albert^  5  Q.  B.  87,  is  a 
direct  precedent  for  it. 

The  minor  objection,  that  the  venue  was  left  uncertain  by  the  man- 
ner of  introducing  *'  the  county  aforesaid,"  was  disposed  of  during  the 
argument.(a)  We  then  expressed  our  clear  opinion  that  the  reference 
was  to  the  county  of  Middlesex.  Rule  d]Bcharged.(5) 

(a)  The  objection  was  to  the  2d  count  of  the  indictment.  The  let  count  charged  a  conspiracy 
to  defraud  the  prosecutor  of  his  money,  by  bringing  an  unfounded  action  on  promises  against 
liim,  which  came  on  to  be  tried  at  the  assiies  for  "  the  county  of  Surrey."  The  2d  count 
charged  another  conspiracy  "  at  the  parish  aforesaid  in  the  county  aforesaid  ;'*  and  the  objection 
was  that,  as  the  county  last  named  was  Surrey,  it  appeared  ihat  the  Middlesex  jury  could  have 
had  no  jurisdiction  to  try  the  indictment.  The  Court  pointed  out  that  the  only  **  parish  afore- 
was  alleged  to  be  in  the  county  of  Middlesex. 

(6)  Reported  by  H.  Davison,  Esq» 


*EEEN  V.  The  QUEEN.    July  2.  [*928 

A  Court  of  Quarter  Sessions  has  power  to  respite  a  judgment  from  one  session  to  another, 
without  a4journing  the  session. 

A  record  of  quarter  sessions,  after  stating  a  oonTiction  on  indictment  for  an  assault,  at  an 
Epiphany  Session,  and  that  it  was  **eoniidered  and  adjudged  by  the  Court*'  that  defendant 
riiould  enter  into  recognisances  to  appear  and  receive  judgment  at  the  next  Quarter  Session, 
and  to  keep  the  peace  for  twelve  months,  and  that  such  recognisances  had  been  entered  into^ 
proceeded  to  state  that  judgment  was  respited  upon  the  indictment  until  the  next  Easter 
Quarter  Session,  '*  because  the  Court  here  is  not  advised  what  judgment  to  give  ;*'  that,  at  the 
Easter  Quarter  Session,  judgment  was,  for  the  same  reason,  again  respited  to  the  Midsummef 
Quarter  Session ;  at  which  last  mentioned  session  judgment  was  given  that  defendant  should 
be  fined,  imprisoned,  and  enter  into  recognisances. 

Sddf  that  the  order  at  the  Epiphany  Sessions,  that  defendant  should  enter  into  recognisances, 

•  was  not  s  judgment  upon  the  indictment,  and  did  not  make  the  judgment  at  the  Midsummer 
session  erroneous. 

Error  from  the  Quarter  Sessions  for  Essex. 

The  record  stated  that,  at  the  General  Quarter  Sessions  of  the  peace, 
ftc,  holden  at  Chelmsford,  in  and  for  the  county  of  Essex,  on  Tuesday 
the  6th  January,  1846,  before,  &c.,  and  thence  continued,  by  several 
iadjournments,  &c.,  to  Tuesday  the  17th  February,  1846,  and  then  and 
there  holden  by  adjournment,  before,  &c.,  by  the  oath  of  (setting  out 
the  names  of  jurors),  it  was  presented  in  manner  and  form  following : 
that  is  to  say,  &c.  The  record  then  set  out  three  bills  of  indictment 
against  the  plaintiff  in  error  for  assaults  upon  Sophia,  his  wife ;  and, 
after  stating  that  the  plaintiff  was  arraigned  upon  them  at  the  same 
adjourned  sessions,  and  that  he  then  and  there  pleaded  Guilty,  proceeded 
thus :  "  Whereupon,  all  and  singular  the  premises  being  seen  and  fully 
understood  by  the  Court  here,  it  is  considered  and  adjudged  by  thd 
Court  here  that  the  said"  plaintiff  ^^  do  enter  into  recognisances"  (setting 
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out  the  recognisances),  "  upon  condition  that,  if  the  said"  plaintiff  '^  shall 
personally  appear,  and  receive  the  judgment  of  the  Court  at  the  next 
^QOQ-i  General  Quarter  Sessions  of  the  Peace,  to  be  holden  in  *and  for 
•^  the  said  county,  if  called  upon,  and  shall  keep  the  peace  towards 
the  Queen,  and  all  her  liege  subjects,  and  especially  towards  the  said 
Sophia  Keen  his  wife,  for  the  space  of  twelve  calendar  months,'*  &a,  the 
recognisances  were  to  be  void.  The  record  then  stated  that  the  required 
recognisances  were  entered  into,  and  proceeded:  '^and,  because  the 
Court  here  is  not  advised  what  judgment  to  give  of,  and  upon,  the  said 
several  premises  in  the  said  indictments  respectively  mentioned,  judg- 
ment is  respited  thereon  until  the  next  General  Quarter  Sessions  of  the 
Peace,"  &c.  The  record  then  stated  that  at  the  Easter  Quarter  Sessions 
of  the  same  year,  the  justices  not  being  yet  advised  what  judgment  te 
give,  ^^  judgment  is  further  respited  until  the  next  General  Quarter  Se9> 
sions,"  &c.  That  at  the  said  next  General  Quarter  Sessions,  holden  on 
the  80th  June,  1846,  came  the  plaintiff  ^^in  his  own  proiper  person:  and^ 
the  Court  here  being  now  advised,  and  all  and  singular  the  premises  in 
the  said  indictments  respectively  mentioned  being  seen,  and  by  the  Court 
here  fully  understood,  it  is  considered  and  adjudged  by  the  Court  here," 
fcc. :  then  followed  judgment  that  the  plaintiff  should  be  fined  and  un- 
prisoned,  and  also  enter  into  recognisances  to  keep  the  peace  for  a  certain 
time  after  the  expiration  of  his  imprisonment. 

It  was  assigned  for  error,  that  the  Court  had  pronounced  two  separate 
and  distinct  jadgment%,  and  that  the  last  judgment  at  the  Midsummer 
Sessions  was  given  ^thout  jurisdiction :   and,  also,  that  a  Court  of 
Quarter  Sessions  has  no  authority  to  respite  a  judgment  from  one  ses- 
sion to  another ;  and  that  the  said  last  mentioned  judgment  was,  there- 
fore, on  that  ground  also,  given  without  jurisdiction. 
*QQm       *P^<^oehj  for  the  plaintiff  in  error.(a)    The  Court  of  Quarter 
^  Sessions  gave  its  judgment  at  the  adjourned  Sessions  in  February; 
whereby  it  was  ^^  considered  and  adjudged"  that  Keen  should  enter  into 
recognisances :  the  justices,  therefore,  were  functi  officio,  and  had  no 
jurisdiction  to  give  any  further  judgment  at  a  subsequent  session ;  Rex 
v.  Bourne^  7  A.  &  E.  58.     The  words  ^^  considered  and  adjudged  "  ara 
essential  characteristics  of  a  record  of  judgment ;  4  Inst.  p.  70,  Rex  r. 
Kenwarthy^  1  B.  &  C.  711.     Independently  of  form,  the  nature  of  the 
proceeding  shows  that  it  was  on  giving  judgment  that  the  recognisances 
were  required;  for  the  sessions  have  no  jurisdiction  to  require  them  at 
all,  except  on  articles  exhibited,  or  on  judgment  after  indictment :  hero 
no  articles  have  been  exhibited ;  nor  could  they  be  so,  the  offence  being 
that  a  breach  of  the  peace  Jim  been  committed.     [Patteson,  J.  The 
record  proceeds,  ^'and,  because  the  Court  here  is  not  advised  what 
judgment  to  give  of,  and  upon,  the  paid  several  premises  in  the  said 
indictments."    It  is  clear,  therefore,  that  the  Court  did  not  suppose  that 

(o)  Th«  argaraent  oommeoced  on  Wednetdtf,  SOch  Jium. 
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judgment  bad  already  been  giren.]  The  Court  had  jurisdiction  to 
require  these  recognisances  in  no  other  way  than  as  part  of  their  jud|^ 
Bent.  '  If  Keen  had  been  imprisoned  for  refusing  to  enter  into  the 
recognisances,  the  record  would  have  been  an  answer  to  an  action  for 
fake  imprisonment,  because  a  competent  court  had  given  judgment  that 
such  recognisances  should  be  required.  [Patteson,  J.  He  entered 
into  recognisances  as  the  price  of  having  judgment  respited.  Lord 
Penman,  G.  J«  It  is  a  conditional  order :  "  Unless  you  enter  into  recog- 
nisances, judgment  will  be  passed  upon  *you."  Erlb,  J.  p^qj^« 
What  is  expressed,  is  an  arrangement,  and  nothing  more.  *- 
Coleridge,  J.  Recognisances  are  always  entered  into  voluntarily :  the 
party  of  whom  they  are  required  declares  himself  ^^  content."  If  he 
had  not  been  content  in  this  case,  judgment  would  have  been  given 
against  him  at  once.] 

Secondly.  Even  if  the  Court  could  respite  judgment,  it  could  only 
respite  to  a  subsequent  sitting  of  the  same  session  by  adjournment,  and 
not  to  a  distinct  Quarter  Session;  Dickinson's  Quarter  Sessions,  61, 
900,  5th  ed.,  and  the  authorities  there  cited.  [Goleridgb,  J.  The 
aessions  have  statutory  power  to  respite  the  trial  of  appeals  in  some 
cases.  Gould  not  they  put  off  a  trial  on  account  of  the  absence  of  a  wit- 
ness until  a  subsequent  session  ?  Judgments  are  pften  respited  until  the 
next  assizes.]  The  Judges  hi^ve  this  power  expressly  given  them  by 
Btat.  1  Ed.  6,  c.  7 ;  2  Hale,  P.  G.  27 :  but  the  sessions  have  no  such  power. 

Manhf  contrft.  The  argument  for  the  plaintiff  in  error  depends 
entirely  upon  the  passages  cited  from  Dickinson's  Quarter  Sessions :  but 
they  are  not  supported  by  the  authorities.  Those  authorities  prove  no 
more  than  that  one  session  cannot  be  adjourned  beyond  the  next,  that 
the  caption  of  an  indictment  must  contain  a  proper  statement  of  all 
adjournments  made  during  its  pendency,  and  that  a  subsequent  session 
cannot  deal  with  a  matter  which  has  been  completely  disposed  of  by  a 
prior  session.  Thus,  in  Bex  v.  Chinee^  19  Yin.  Abr.  858,  tit.  Sestiant 
of  the  Peace  (W),  pi.  7,  the  judgment  of  the  sessions  was  reversed 
because  the  defendant  had  judgment  given  against  him  by  '^'ad-  p^Qoo 
journment  of  the  Epiphany  sessions  to  a  day  subsequent  to  the  '- 
Easter  sessions.  In  Lingfield  v.  Battle^  2  Salk.  605,  the  "  Gaption  of  an 
indictment  of  sessions,  was,  Sesrio  tent  viceetmo  et  vieesimo  octavo  die 
Julii^  ^e,  JEtper  Holt,  G.  J.  It  is  naught,  for  though  a  sessions  may 
adjourn  from  one  day  to  another,  and  so  sit  by  adjournment,  yet  it  must 
not  appear  in  a  lump,  as  sitting  three  days  together,  but  distinctly.*' 
In  Coekfield  v.  Boxiteadj  2  Salk.  477,  and  in  Pridgeon'e  Case^  Gro.  Car. 
S41,  350,  it  was  held  to  be  a  fatal  objection,  that  the  final  decision  of 
one  session  had  been  reversed  at  another  and  a  distinct  session.  In 
Thuretan  v.  Slatfordj  1  Lutw,  905  i,  the  question  was,  not  whether 
the  adjournment  was  legal,  but  whether  it  sufficiently  appeared  on  the 
record.    [Lord  Dbnhan,  G.  J.     The  commission  of  the  peace  in  terms 
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ratlonBes  the  justices  to  ^'  continae  pFOcesses"  agunst  persons  indietei] 
The  right  of  continaing  process  is  an  incident  to  all  courts;  Com. Dig. 
Courts  (P  4),  (P  11).  [CoLEBiBGB,  J.  We  constantly  direct  the  ses- 
sions to  enter  continuances  from  one  session  to  another,  in  order  that 
the  legality  of  anything  we  require  them  to  do  with  respect  to  a  matter 
entered  upon  at  a  prior  session  may  appear  upon  the  face  of  their  pro- 
ceedings.] In  Rex  T.  Baume,  7  A.  &  E.  58,  it  seems  to  he  assumed 
that  a  subsequent  session  might  have  given  the  proper  judgment,  if  judg- 
ment had  not  already  been  given.  In  Hex  v.  Fowler^  4  B.  &  Aid.  273, 
iJie  judgment  of  sessions  was  held  right,  although  it  appeared  on  the 
record  that  a  verdict  given  at  one  session  had  been  set  aside,  and  a 
venire  de  novo  awarded  to  the  next  session,  and  that  the  judgment  in 
question  had  been  given  on  the  second  verdict. 
j^qoQ-i  ^Peacock  in  reply.  In  Rex  v.  Fowler^  4  B.  t  Aid.  273,  there 
-'  was  a  mis-trial,  and  the  first  verdict  was  a  nullity :  here  the 
question  is  whether  one  session  can  determine  a  case  duly  heard  at  a 
prior  session. 

Lord  Denman,  G.  J.  It  appears  to  me  that  the  whole  argument  for 
the  plaintiff  in  error  is  founded  on  a  fallacy.  It  is  assumed  that  a  sub- 
sequent session  is  a  different  Court  from  a  former  session.  Bat  it  is 
clearly  the  same  Court.  The  whole  body  of  justices  constitute  the  Court 
Such  a  Court,  according  to  the  passages  cited  from  Comyns*8  Digest, 
possesses,  as  incident  to  its  jurisdiction,  the  power  of  adjournment:  and 
surely  no  better  r^son  can  be  given  for  an  adjournment  than  that  the 
justices  have  not  made  up  their  minds  as  to  the  judgment  to  be  given. 
The  whole  effect  of  what  was  done  at  the  former  session  was  that  the 
plaintiff  entered  into  recognisances  in  preference  to  undergoing  the  judg- 
ment of  the  Court  at  once. 

Patteson,  J.  The  passage  in  Dickinson  is  certainly  not  supported 
by  the  authorities.  Stat.  1  Ed.  6,  c.  7,  s.  5,  which  gives  power  to 
judges  under  a  new  commission  to  pa^s  judgment  against  a  person 
found  guilty  at  a  former  assize,  might  have  been  necessary,  because 
the  subsequent  assize  is  held  under  a  new  commission.  But  the  sessions 
have  only  one  commission ;  so  it  is  quite  correct  for  the  justices  to 
adjourn  a  case  from  one  session  to  another  because  they  are  not  advised 
what  judgment  to  give. 

Coleridge,  J.  If  the  authority  is  considered  under  which  the  se»- 
^  sions  are  held,  I  think  it  will  plainly  *appear  they  are  a  con- 

J  tinuing  Court.  First  of  all,  the  commission  directs  the  justices 
at  sessions  to  continue  process,  but  does  not  prescribe  any  stated  period 
for  holding  sessions.  Then  1  stat.  86  Ed.  8,  c.  12,  directs  that  sessions 
shall  be  held  four  times  a  year ;  stat.  12  R.  2,  c.  10,  that  sessions  shall 
1)0  held  once  a  quarter ;  and  1  stat.  2  H.  5,  c.  4,  s.  2,  directs  in  what 
weeks  the  Quarter  Sessions  shall  be  held.  Still  the  authority  under 
which  sessions  are  held  is  precisely  the  same  with  that  under  which  thej 
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were  held  before  stated  periods  were  assigned  for  holding  them ;  and  ihe 
justices  are  the  same  body,  in  point  of  constitution,  as  before.  Th^ 
practice  of  this  Court  in  issuing  writs  of  mandamus  to  the  sessions  to 
enter  continuances  and  hear  an  appeal,  illustrates  the  point.  Our  writ 
does  not  give  the  authority  to  the  sessions  to  continue  process,  but 
merely  directs  them  to  exercise  the  authority  which  they  already  possess, 
and  to  do  that  which  they  ought  to  have  done,  in  furtherance  of  the 
ends  of  justice.  We  issue  our  writ  to  them  for  this  purpose,  after  they 
have  completely  disposed  of  a  case.  This  we  could  not  do  if  each  session 
were  a  distinct  Court.  We  deal  with  the  justices  as  one  Court  sitting 
from  session  to  session. 

Erle,  J.  I  am  of  the  same  opinion*  I  think  the  sessions  are  a  con* 
tinning  Court,  and  that  they  have  power  to  adjourn  a  case  from  one 
session  to  another.  And  it  is  most  important  that  they  should  have 
such  power.  I  have  referred  to  the  case  of  Bodmin  t.  Warlingen^ 
1  Bott's  P.  L.  756,  pi.  982,  6th  ed.,(a)  which  is  vouched  by  Dickinson  in 
support  of  his  position,  (i)  But  it  certainly  appears  to  me  no  authority 
*for  holding  that  the  sessions  cannot  adjourn  a  case  without  also  p^cqor 
adjourning  the  session.  The  only  difficulty  there  arose  from  the  '- 
clerk  of  the  peace  not  having  made  an  entry  that  the  case  was 
adjourned ;  and  the  report  represents  the  Court  as  saying  that,  if  the 
justices  '^were  divided  equally  in  opinion,  that  was  a  sufficient  warrant 
for  the  clerk  of  the  peace  to  have  entered  an  adjournment,  and  it  was 
his  duty  so  to  have  done."  That  means,  as  I  understand  it,  an  adjourn- 
ment  of  the  case,  and  not  of  the  session.  •  Judgment  affirmed.(c) 

(a)  S.  C,  M  Rex  t.  Bodmyn,  Burr.  Sett.  Ca.  295. 

{h)  P.  61,  5th  ed. 

(c)  Reported  by  H.  Davison,  Eeq. 


The  CORE  and  BANDON  Railway  Company  v.  CAZENOYE. 

July  8. 

To  a  declaration  in  debt  ibr  calls,  charging  defendant  aa  the  holder  of  shares  under  a  railway  act 
incorporated  with  atat.  8  &  9  Vict.  c.  16,  it  ia  no  answer  to  plead  that  defendant,  when  he  be- 
came indebted,  was  an  infant ;  or  that  defendant  ia  sued  aa  the  registered  holder  of  sharety 
that  when  he  became  ao  registered  he  was  an  infant,  and  that  he  haa  not,  aince  he  attained 
his  age,  been  registered  anew,  or  ratified  the  original  registration,  or  held  the  shares  except  aa 
BQch  registered  holder  as  before  mentioned. 

For  (per  Lord  DtiiMAir,  C.  J.,  and  Pattxson,  J.\  by  the  express  wording  of  stat.8  Sl  9  Vict.  e. 
16,  an  infant  is  liable  for  calls.  At  all  events  (per  Coleridob  and  Erlb,  Js.)t  if  he  is  sued 
after  obtaining  hia  age  and  still  holds  the  shsres ;  for  such  holding  is  a  ratification. 

Debt.  First  count,  that  defendant,  before  and  at  the  time  of  the 
making  of  the  call  hereinafter  nei^t  mentioned,  to  wit,  on  1st  October, 
1845,  was  and  is  the  holder  of  divers,  to  wit,  fifteen  shares  in  the  said 
Company,  and  was  and  is  indebted  to  the  Company  in  577.  10«.  in 
respect  of  one  call,  made  heretofore,  to  wit,  on  the  day  and  year  afore* 

2Z 
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mud.  The  decl*ntion  contained  nz  more  counts,  chftrging  lum,  ii  dM 
bolder  of  sixteen  shares,  on  calls  made  respectirelj  on  7th  January, 
11th  Haj,  14th  Jolj,  and  2d  NoTember,  1846,  and  on  the  Ist  Jaonarj 
^g^  and  4th  March,  1847,  amoonting  in  all  to  SITZ.  10«.  *"<  Whereby, 
J  and  bj  reason  of  the  non-payment  of  the  said  sereral  calls,  aa 
action  hath  accmed  to  the  said  Company  by  virtne  of  an  act  of  parlia- 
ment, called,"  &c.  (8  &  9  Vict.  c.  16),(a)  ^^  and  of  another  act  of  pa^ 
liament,  called,''  fcc.  (8  &  9  Vict.  c.  cxxii.,  local  and  personal,  piiblic),(S] 
**  to  demand  and  have  from  the  defendant  the  said  several  smns.'* 

Second  plea,  as  to  the  non-payment  of  the  said  first,  second  and  third 
calls  respectively  in  the  said  declaration  mentioned,  that  at  the  time  of 
the  defendant's  becoming  indebted  as  in  the  declaration  mentioned  in 
respect  of  the  said  first,  second  and  third  calls,  and  each  and  every  of 
ihem,  he  was  an  infant  within  the  age  of  twenty-one  years,  to  wit,  rf  ilie 
age  of  twenty  years.    Verification. 

Last  plea,  as  to  the  remaining  calls,  that  this  action,  so  far  as  relates 
to  the  non-payment  of  the  said  calls,  and  all  causes  of  action  in  respect 
thereof,  was  and  is  brought  and  prosecuted  against  defendant  as  the 
registered  holder  and  not  otherwise  of  the  said  several  shares  in  respect 
of  which  the  said  calls  are  respectively  claimed  as  in  the  said  declara- 
tion above  mentioned ;  and  that,  at  the  time  when  defendant  became 
and  was  registered  as  the  holder  of  the  said  several  shares  as  aforesaid, 
and  each  and  every  of  them,  to  wit,  on  2d  March,  1846,  defendant  iras 
an  infant  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 
twenty  years:  and  defendant  further  says,  that  he  has  not  at  any 
*9S71  ^^^^  *&fter  he  became  and  was  such  registered  shareholder  aa 
aforesaid,  or  since  he  attained  his  age  of  twenty-one  years,  from 
thence  hitherto,  been  registered  anew  or  afresh  as  the  holder  of  the 
said  shares  or  any  of  them,  or  in  any  way  ratified  or  confirmed  such 
registration  as  aforesaid,  or  been  the  holder  of  the  said  several  shares 
save  as  such  registered  holder  as  in  this  plea  above  mentioned.  Verifi- 
cation. 

General  demurrer,  and  joinder. 

Sir  J*.  BayUy  for  the  plaintifis.  The  question  arises  on  the  statnte 
8  &  9  Vict.  c.  16,  which  is  incorporated  in  this  Company's  act  By 
sect.  27  it  is  provided  that  on  the  trial  of  any  action  against  %  8har^ 
holder  for  money  due  on  a  call  ^^  it  shall  be  sufficient  to  prove  that  the 
defendant  at  the  making  such  call  was  a  holder  of  one  share  or  more  in 
the  undertaking,  and  that  such  call  was  in  fact  made,  and  snch  notice 
thereof  given  as  is  directed  by  this  or  the  special  act.  "(c)    The  effect  of 

(o)  Companiea'  clauses  CoDsotidation  Act.  Royal  assent,  May  8th,  1845.  Incorporated  (by 
■set.  1)  with  all  acts  by  which  joint  stock  oompaaies  shall  thereafter  be  ineoqwraiad  fiv  the  pa^ 
poee  of  carrying  on  any  undertaking. 

{h)  "  An  Act  for  making  a  railway  from  Cork  to  Bandon.'*    Royal  assent,  Joly  21sl,  IMS. 

(c)  '*  And  thereupon  the  company  shall  be  entitled  to  recover  what  shall  be  due  vpoa  wmk 
Cdl,  with  interest  theceoo,  unless  it  shall  appear  either  that  any  such  cbU  SMusds  ihs  fW- 
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ilia  enactment  is  to  confine  the  defendant  to  certain  specified  defences ; 
of  which  infancy  is  not  one.  [GoLERiDaB,  J.  There  must  be  some  limit 
to  that  proposition.  The  defendant  might  be  a  lunatic,  or  otherwise 
incapable  of  contracting.]  Akhongh  an  infant's  contract  is  void,  it  does 
not  appear  that  the  defendant  became  possessed  of  these  shares  nnder 
any  contract*  He  might  have  acquired  them  by  will.  And  the 
^reason  why  such  a  defence  ought  not  to  be  admitted  is  evident,  fmoq 
Companies  have  no  means  of  knowing  whether  the  holders  of  their 
shares  are  infants  or  married  women.  And  stat.  8  &  9  Vict.  c.  16,  s* 
79,  expressly  recognises  the  holding  of  shares  by  minors,  for  it  enacts 
that  ^^if  any  shareholder  be  a  minor  he  may  vote  by  his  guardian."  As 
to  the  last  plea,  the  question  is  only  whether  the  defendant  has  ratified 
his  registration  as  a  shareholder,  which  took  place  when  he  was  an 
infant.  As  he  has  had  the  benefit  of  the  contract,  this  appears  to  be 
beyond  a  doubt. 

Cromptany  contnl.  It  is  an  old  doctrine  that  the  provisions  of  an 
act  of  parliament  will  be  held  not  to  apply  to  infants,  when  they  create 
liabilities  to  which  at  common  law  infancy  would  be  an  answer.  If  this 
were  a  company  merely  constituted  by  deed,  it  is  clear  that  an  infant 
would  not  be  liable.  The  rule  laid  down  in  Basset' $  Case^  Dyer,  186  a, 
137  a,  that  ^*  an  infant  in  all  things  which  sound  to  his  benefit,  shall 
have  favour  and  preferment  in  law  as  well  as  another  man,  but  shall  not 
be  prejudiced  by  anything  to  his  disadvantage,"  answers  any  argument 
which  may  be  derived  from  such  contracts  being  for  the  defendant's 
presumed  benefit :  and  the  same  doctrine,  as  to  the  exemption  of  infants, 
is  laid  down  in  the  dicta  upon  the  construction  of  statutes  regarding 
them,  in  Stawel  v.  Lord  Zouehy  Plowd.  353,  363,  364.  In  Chappie  v. 
Cooper^  13  M.  &  W.  252,  the  infant  widow's  contract  for  the  funeral 
expenses  of  her  husband  was  upheld  simply  on  the  ground  that  it  was 
taken  to  be  concerning  necessaries  for  a  persona  eonjuncta  with  herself^ 
♦Sir  J.  Bayley^  in  reply,  was  stopped  by  the  Court.  r*Q<lQ 

Lord  Denuak,  C.  J.  I  entertain  no  doubt  in  this  case.  A  ^ 
shareholder  is  liable  to  the  Company  for  calls,  in  his  character  of  share- 
holder. The  question  is  whether  the  fact  of  his  infancy  at  the  date  of 
his  being  registered  as  a  shareholder,  or  of  the  calls  being  made,  alone, 
destroys  the  liability:  and  I  am  clearly  of  opinion  that  it  does  not;  a 
shareholder  being  liable  as  such.  And  an  infant,  by  the  express  words 
of  the  act  of  parliament,  is  capable  of  becoming  a  shareholder. 

Patteson,  J.  There  is  no  doubt  of  the  general  rule  at  common  law, 
that  a  contract  by  an  infant  may  be  valid  to  his  advantage  and  not  to 
his  disadvantage.  But  the  question  here  in  my  opinion  arises  wholly  oi^ 
Stat.  8  &  9  Vict.  c.  16,  and  the  Company's  act.      An  infant  must  bo 


ibed  tmovDt,  or  that  doe  notiee  of  such  call  was  not  given,  or  that  the  prescribed  interval 
bct'vreen  two  sucoessive  calls  had  not  elapsed,  or  that  calls  amounting  to  more  than  the  suo) 
pi<ne«crtbed  for  the  total  anioant  of  calls  in  one  year  had  been  made  within  that  period.' 
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li&ble  for  calk  Iswfully  made,  because  ererj  ahareholder  is  txpeaSj 
made  liable. 

GoLEBiDGE,  J.  I  do  Bot  imdertako  to  decide  whether  a  shsreliolder 
can  be  sued  while  still  an  infant.  That  question  remains  open.  Bat  I 
think,  if,  having  b^en  registered  while  an  infant,  he  remains  a  slutre* 
holder  afterwards,  he  is  clearly  liable,  and  this  whether  the  calls  were 
made  during  or  since  his  infancy. 

Erlb,  J.  The  act  of  permitting  his  name  to  continue  restored  b  in 
my  opinion  a  ratification.  Judgment  for  plaintiff.(a) 

(a)  Reported  by  H.  MeriTale,  Esq. 


*940]  *HULLS  V.  LEA.    July  7. 

An  attorney  admitted  in  one  of  the  superior  courts  may  (since  stat.  6  &,7  Vict.  c.  73)  maintiii 
an  action  for  bis  costs  in  proceedings  carried  on  in  another  court  in  which  he  is  not  admitted, 
in  the  name  of  attorneys  of  the  latter. 

Dbbt  for  work  and  labour  as  an  attorney:  counts  for  money  paid  and 
lent,  and  on  an  account  stated.  Plea,  that  the  action  was  commenced 
after  the  passing  of  stat.  6  &  7  Vict.  c.  78,  and  that  the  same  is  now 
maintained  by  plaintiff  against  defendant  for  the  recovery  of  certain 
fees,  charges  and  disbursements  claimed  by  plaintiff  to  be  due  to  him 
from  defendant  for  and  on  account  of  the  prosecuting  and  defending  by 
plaintiff  for  defendant  of  certain  actions  in  the  Court  of  Exchequer  at 
Westminster,  and  in  no  other  court,  in  the  name  of  certain  other  persons, 
to  wit,  Messrs.  Nicholls  and  Doyle,  and  Henry  Duncalfe  Bushburj, 
then  duly  admitted  and  entitled  to  act  and  practise  as  attorneys  of  the 
said  Court,  as  agents  of  the  plaintiff  in  that  behalf;  and  for  no  other 
cause  or  consideration  whatsoever.  That  the  said  actions  were  prose- 
cuted and  defended  as  aforesaid  after  the  passing  of  the  said  act  of 
parliament :  and  that  the  plaintiff  himself  was  not  plaintiff  or  defendant 
in  any  of  such  actions :  and  that  plaintiff,  although  be  was,  at  the  time 
of  prosecuting  and  defending  the  said  action,  duly  admitted,  according 
to  the  laws  in  force  before  the  passing  of  the  said  statute,  as  an  attorney 
in  and  of  the  Courts  of  Queen's  Bench  and  Common  Pleas,  was  not 
admitted  in  the  said  Court  of  Exchequer.     Verification. 

General  demurrer.     Ground  of  demurrer,  that  the  plaintiff,  being  an 
attorney  of  the  Queen's  Bench,  and  having  conducted  defendant's  bna- 
*Q±M  ^^^^  ^^  ^^^  names  of  ^attorneys  of  the  Exchequer  as  his  agents, 
-'  is  entitled  to  recover  in  the  present  action.    Joinder. 

The  case  was  argued  in  this  vacation  (a)  by  Hayes  for  the  plaintif, 
and  Dowlinffj  Serjt.,  contrd..  Ooodntr  v.  Cover ^  3  Dowl.  P.  C.  424; 
tTbnes  v.  J<me%^  2  M.  &  W.  323 ;  Latham  v.  Hyde,  1  C.  &  M.  128 ;  S. 
0.  8  Tyrwhitt,  143 ;  Meddoweroft  v.  Holbrooke,  1  H.  Bl.  50 ;  Vtn^ 

(a)  July  5th.    Before  Lord  DfisiiAir,  C.  J.,  PATTiaoH,  Cpi.KBiD«x  and  Esu:,  Jj* 
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y.SoUy  4  Taant.  452;  AU&mey  (general  y.  ilfa/tn,  2  Cro.  &  J.  500^ 
£.  C.  2  Tyrwh.  512 ;  In  re  ffodgson  and  Hom,  3  A.  &;  E.  224 ;  2%i«r% 
Y.  WarreUj  Cro.  Can  189,  were  cited  in  reference  to  the  practice  under 
former  statntes.  Bat  the  main  argnmenta  turned  on  the  provisions  of 
Stat.  6  &;  7  Vict.  c.  78,  and  are  noticed  in  the  judgment. 

Cur.  adv,  wdt. 
Lord  Denman,  G.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  on  an  attorney's  bill  of  costs.  (His  Lordship  then 
stated  the  plea.)  And  the  question  is  neatly  raised,  whether  an  attorney, 
of  the  Queen's  Bench  or  Common  Pleas  only,  can  recover  for  work 
done  by  him  in  the  Court  of  Exchequer  through  the  agency  of  an 
attorney  of  the  last  named  Court. 

This  privilege,  by  which  an  attorney  of  one  court  may  practise  in 

another  court,  in  which  he  is  not  admitted,  in  the  name  of  an  attorney 

of  that  other  court,  was  given  by  stat.  2  O.  2,  c.  28,  s.  10,  in  express 

terms ;  and  by  stat.  7  W.  4  k  1  Vict.  c.  56,  s.  4,  an  attorney  *of  ^^^ao 

one  court  was  enabled  to  practise  in  his  own  name  in  another  '- 

court  in  which  he  was  not  admitted.    But  stat.  1  &  2  Vict.  c.  45,  s.  8, 

confines  it  to  such  attorneys  as  shall  sign  the  roll  of  the  court  in  which 

they  are  to  practise.    The  whole  of  the  last  named  act,  however,  as 

well  as  this  enactment  in  the  two  former^  is  repealed  by  the  general  act 

6  &  7  Vict.  c.  78 :  and  we  are  to  inquire  whether  any  provision  of  this 

general  act  prevents  the  present  plaintiff  from  recovering  on  this  bill : 

and  the  meaning  of  the  words  of  sect.  85  which  are  supposed  to  do  so, 

^^  in  case  any  person  shall  in  his  own  name  or  in  the  name  of  any  other 

person  sue  out  any  writ,"  &c.,  ^^in  any  court"  ^'without  being  admitted 

and  enrolled  as  aforesaid,"  he  shall  not  recover  his  costs,  must  be  sought 

in  what  had  been  antecedently  enacted  by  that  statute  respecting  the 

admission  and  enrolment  of  attorneys. 

The  2d  section  is  here  directly  referred  to.  "  No  person  shall  act 
as  an  attorney,"  ^'unless  such  person  shall  have  been  admitted  and 
enrolled  and  otherwise  duly  qualified  to  act  as  an  attorney,"  ^^  pursuant 
to  the  directions  and  regulations  of  this  act,  and  unless  such  person 
shall  continue  to  be  so  duly  qualified  and  on  the  roll  at  the  time  of  his 
acting"  as  such  attorney.  But  the  plaintiff  appears  by  the  plea  itself 
to  be  duly  admitted  according  to  the  statute  as  attorney  of  the  two 
Courts  of  Queen's  Bench  and  Common  Pleas,  and,  therefore,  has  the 
general  capacity  to  practise  as  an  attorney. 

The  27th  section  applies  to  persons  duly  admitted,  as  attorneys  of 
any  one  superior  court,  to  practise  in  any  other  court,  and  permits  them 
to  do  so,  ''upon  signing  the  roll  of  such  other  Court."  This  the  plain- 
tiff  has  not  done ;  and,  therefore,  he  could  not  '''have  practised  p^q^q 
in  the  Exchequer  in  hie  own  name.  No  provision  has  been  ^ 
xnade  for  the  precise  position  in  which  he  stands :  but  the  85th  section 
contemplates  the  practising  by  one  person  in  the  name  of  another,  and 
VOL.  X.— 69  2z2 
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allows  him  to  recover  bis  costs;  s  prinlege  of  little  or  bo  rilue, if  lus 
beiiig  on  the  roll  of  the  Court  is  necessary  to  enable  him  to  pnetiBe  a 
it ;  for  then  l^e  could  practise  there  in  his  own  name* 

It  may  be  obserred  that  the  first  section  of  stat.  2  G.  2,  c  23,  reqmRi 
every  attorney  to  be  admitted  and  enrolled  in  snch  of  the  courts  trkert 
he  $hatt  ace  OS  an  attorney :  therefore  the  10th  section  was  necessary  to 
enable  him  to  act  in  the  name  of  another  attorney  in  a  court  in  wbichlie 
was  not  himself  admitted.  Bnt  the  present  act,  6  &  7  Yict  a  73,  s,  2, 
has  not  the  words  **in  sach  of  the  courts  where  he  shall  act  as  an  sttra^ 
Bey/'  bat  prohibits  an  attorney  to  practise  nnless  he  is  admitted  tnd 
enrolled  and  otherwise  duly  qualified  to  set  as  an  attorney,"  "  pnisnaiit 
to  the  directions  and  regulations  of  this  act :"  which  words  being  geae^ 
sal,  it  was  probably  thosght  nnnecessary  to  have  an  express  clause  to 
enable  an  admitted  attorney  of  one  coort  to  practise  in  another  court  in 
the  name  of  an  admitted  attorney  of  that  Court,  although  it  was  neces* 
aary  to  provide  for  his  practising  in  hi$  own  name  in  such  other  Court. 

The  result  is,  that  the  plaintiff,  being  duly  admitted  and  enrolled  is 
tike  Queen's  Bench,  and  having,  in  the  name  of  an  attorney  in  the  Exche* 
quer,  sued  out  writs,  in  that  Court,  is  under  no  disability  with  respect  to 
die  recovery  of  his  bill  of  costs.  Judgment  for  plaintiff,  (s) 

(a)  Reported  by  H.  Merivale»  Eeq. 


eoiiii  *^^  following  case  of  the  last  term  was,  by  accident,  not 
^^J  inserted  in  its  proper  place. 

NICKELLS  V.  ATHERSTONE.    [June  12.] 

liefendant  held  premieee  as  tenant  to  plaintifT  under  a  memorandara  of  agreement  fiir  three  yean- 
He  left  the  premiaee  in  the  first  year.  On  application  being  then  made  by  pUiatifl'  far  not 
due,  defendant,  by  letter,  authoriaed  plaintiff  to  let  the  premises  to  any  one  else.  Plaiotiir 
then  let  them  to  another  tenant  lor  three  years,  and  gave  him  possession.  Hdd^  in  an  actkm 
of  debt  on  the  original  agreement,  that  these  facta  constituted  a  suirender  by  operation  of 
law. 

Dbbt  on  a  demise  of  rooms,  &c.,  by  plaintiff  to  defendant  for  three 
years  from  March  Ist,  1844,  at  the  yearly  rent  of  1001.  payable  qas^ 
terly  in  advance :  averment,  that  defendant  entered,  and  was  possessed 
mtil  Ist  September,  1845* 

Pleas.  1.  Traversing  the  demise.  2.  Eviction  by  plaintiff.  3.  S1l^ 
render.     Traverses  of  pleas  2  and  8. 

On  the  trial,  before  Wiqhtman,  J.,  at  the  London  sittings  after 
Easter  term,  1846,  the  following  appeared  to  be  the  material  facts.  The 
rooms  were  let  by  plaintiff  to  defendant  nnder  a  memorandam  of  agree* 
ment  dated  26th  February,  1844,  on  the  terms  specified  in  the  declanr 
tion.  The  defendant  entered,  and  paid  rent  for  the  first  two  quarter^ 
beginning  respectively  March  Ist  and  June  1st,  1844.  In  August,  1844, 
the  defendant  removed  his  property  from  the  rooms  and  left  them,  ttA 
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applied  to  ihe  plaintiff  to  take  them  off  his  hands.  The  plaintiff  refused.. 
!nie  defendant  then  asked  the  plaintiff  to  let  the  rooms  for  him ;  and 
the  pliuntiff  said  he  would  try  to  do  so.  On  Sd  September,  1844,  the 
defendant  being  then  absent,  the  plaintiff  applied  to  his  daughter  for  the 
rent  due  on  1st  September.  In  reply,  the  following  letter  was  written 
bj  the  defendant  to  the  plaintiff. 

<'  Edinburgh,  11th  September,  1844. 

"Sir: — I  heard  from  my  daughter  that  you  ^expressed  your  ^^q^- 
intention  to  take  legal  measures  against  me  unless  the  ensuing  ^ 
quarter  rent  were  paid  on  the  very  day  commencing  the  quarter.  I  con* 
aider  such  a  step  would  be  harsh ;  and  under  present  circumstances  it 
would  be  utterly  useless.  It  will  probably  be  six  months  before  I  can 
finally  leare  Scotland,  as  the  greater  part  of  my  business  connection  lies 
in  this  country.  I  trust,  howerer,  that  you  may  be  able  to  let  the  rooms 
to  some  other  person,  and  on  better  terms.  "  E.  Atherstone." 

On  29th  September,  1844,  the  plaintifi^  without  any  further  communi- 
cation with  the  defendant,  let  the  room  in  question,  together  with  some 
others,  to  a  Mr.  Bullock,  for  three  years  from  that  day,  at  120?.  a  year, 
payable  quarterly  in  advance.  Mr.  Bullock  paid  the  first  two  quarters, 
but  subsequently  became  insolvent.  The  present  action  was  then  brought, 
claiming  from  the  defendant  the  four  quarters*  rent  from  September  1st, 
1844,  to  September  1st,  1845,  under  the  agreement  of  February,  1844 ; 
bot  credit  was  given  to  the  defendant  for  the  first  two  quarters'  rent, 
which  the  plaintiff  had  received  from  Bullock. 

WiaHTMAK,  J.,  left  it  to  the  jury  to  say  whether  the  plaintiff  agreed 
to  the  terms  offered  by  the  defendant  in  his  letter  of  11th  September, 
and  accepted  Bullock  as  his  tenant  in  substitution  and  discharge  of  the 
defendant.  The  jury  found  that  the  plaintiff  did  accept  Bullock  as  his 
tenant  in  discharge  of  the  defendant.  Verdict  for  the  plaintiff,  under 
the  direction  of  the  learned  Judge,  on  the  first  issue,  for  the  defendant 
on  the  other  issues,  with  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  himself  for  50/.,  on  either  or  both  the  other  issues. 

A  rule  nisi  having  been  accordingly  obtained, 

^Bramwell,  in  this  term,  showed  cause.(a)  The  tenant  has  by  r^g^g 
-writing  consented  to  the  reletting  of  the  premises ;  and  the  land- 
lord has  relet  them :  and  the  question  is,  whether  the  landlord  can  still 
maintain  this  action.  In  the  first  place  this  is  a  surrender  by  act  and 
operation  of  law,  on  the  principle  recognised  in  Thoma$  v.  Cook^  2  B.  & 
Aid.  119 ;  Walker  v.  Riehard$(m,  2  M.  &  W.  882 ;  Reeve  v.  Bird,  1  C. 
M.  ft  R.  31,  S.  G.  4  l^yr.  612,  and  Bee%  v.  WiUiatM,  2  C.  M.  ft  R.  581, 
8*  G.  Tyr.  ft  G.  23 :  and  Thomae  v.  Cook  was  treated  as  a  case  of 
authority  in  Doe  dem.  Hull  v.  Wood,  14  M.  ft  W.  682.  It  is  true  that 
in  Lyon  v.  Reed,  13  M.  ft  W.  285,  a  doubt  had  been  previously  cast  by 
the  Gourt  of  Exchequer  on  the  authority  of  Tlwmae  v.  Cook,  and  Walker 

fo)  Mftj  25U1.    ficibre  Lord  Dbaiiah,  C.  J.,  PiTTisoir,  Wianiux  tnd  EblBi  Ja. 
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T.  BieharcUon.    But  it  is  said  (p.  809)  that  perhaps  the  former  "  cue 
itselfy  and  others  of  the  same  description,  might  be  supported  upon  the 
ground  of  the  actual  occupation  by  the  landlord's  new  tenants,  wbidi 
'Vould  have  the  effect  of  eviction  by  the  landlord  himself  in  superseding 
t)xe  rent  or  compensation  for  use  and  occupation  during  the  continoanoe 
of  that  occupation."    If  so,  the  defendant  here  has  been  evicted,  and  is 
entitled  to  succeed  on  that  issue.     [Patteson,  J.    How  could  there  be 
an  eviction,  if  the  defendant  assented  ?]    If  there  was  no  surrender,  the 
plaintiff  could  justify  his  putting  in  a  new  tenant  only  on  the  ground  of 
leave  and  license :  but  no  such  leave  was  given ;  for  the  letter  which 
must  be  relied  upon  as  showing  it  was  conditional  on  the  plaintiff's 
allowing  the  defendant  to  give  up  the  tenancy. 
♦Q171       *^^^9  ^Q  addition  to  this,  the  letter  of  11th  September  was  it- 
^  self  sufficient  to  surrender  the  term,  under  stat  29  C.  2,  c  8,  s.  3. 
Ko  particular  form  of  words  is  necessary  where  the  intention  is  manifest; 
Farmer  denu  Earl  v.  Rogers^  2  Wils.  26. 

Watson  and  Hugh  Hill,  contri.     1.  This  is  no  surrender  by  opera- 
tion of  law.     That  is  defined  in  Lt/an  v.  Reed,  18  M.  k  W.  806,  to  be 
''  an  act  done  by  or  to  the  owner  of  a  particular  estate,  the  validity  of 
which  he  is  estopped  from  disputing,  and  which  could  not  have  been 
done  if  the  particular  estate  continued  to  exist."     Therefore,  as  the 
Court  goes  on  to  show,  the  intention  of  the  parties  has  nothing  to  do 
with  it.     That  the  particular  tenant  *^  agrees  to  an  act  done  by  the 
reversioner  is  not  sufficient."     This  case,  and  the  authorities  cited  in 
Com.  Dig.  Surrender,  (1 1)  and  (I  2),  fully  bear  out  the  proposition; 
and  the  principles  established  by  those  authorities  must  be  looked  to  as 
fixing  the  principle  of  surrender  by  operation  of  law,  rather  than  modem 
cases,  the  earliest  going  no  farther  back  than  1812.     A  mere  naked 
Qonsent  by  the  defendant  is  no  estoppel :  to  which  point  Swift  y.  Heathy 
Carthew,  110,(a)  is  cited.     [Patteson,  J.,  referred  to  G-ore  v.  Wright, 
8  A.  &  E.  lis.]     There,  the  agreement  was  specially  pleaded  to  an 
action  of  debt  for  rent,  as  a  contract  by  the  plaintiff  to  forego  the  rent. 
2.  Nor  is  the  letter  a  surrender  in  writing.     That  no  particular  form  of 
words  is  necessary  to  constitute  a  surrender  under  the  Statute  of  Frauds 
is  true :   but  the   words  must  imply  an  immediate  surrender :   here, 
^q  4  o-i  nothing  of  the  kind  '''appears  in  the  letter,  but  a  mere  request  to 
the  landlord  to  relet,  which  is  obviously  inconsistent  with  its  con- 
taining an  immediate  surrender ;    Weddall  v.  Capes,  1  M.  &  W.  50 ;  S. 
C.  Tyr.  &  G.  430.     And  Doe  dem.  MurreU  v.  Milward,  8  M.  &  W.  828, 
and  Doe  dem.  Johnstone  v.  Huddlestone,  4  B.  &  G.  922,  equally  show 
that  these  prospective  words  do  not  constitute  a  surrender.     3.  Neither 
can  the  putting  in  a  new  tenant  be  regarded  as  an  eviction  by  the  land* 
lord,  the  defendant  himself  having  expressly  assented  to  it. 

Undoubtedly  ITtomas  v.  Cook,  2  B.  &  Aid.  119,  can  Lirdly  be  dis* 

(o)  See  Bro.  Ab.  tit.  Surrender,  pi.  48. 
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tingnislied  from  this  case;  but  that,  as  far  as  regards  the  points  in 
question,  must  be  considered  as  oyerruled,  and  rightly,  by  Lyon  v.  Reea^ 
18  M.  &;  W.  285,  805—810.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  judgment. 

In  this  case,  the  defendant  being  the  lessee  in  possession  of  the  pre- 
mises, the  plaintiff,  his  landlord,  with  his  consent,  let  them  to  a  new 
tenant,  and  put  him  in  possession,  and  discharged  the  defendant  from  hib 
liability  as  tenant. 

The  Judge  who  tried  the  case  held  that  these  facts  constituted  a  sur- 
render by  operation  of  law,  and,  therefore,  a  defence  against  the  plain- 
tiff's claim  for  rent.  The  correctness  of  that  holding  has  been  brought 
into  question  before  us  in  consequence  of  the  opinion  expressed  by  the 
Court  of  Exchequer  in  Lyon  y.  Reed;  but  we  are  of  opinion  that  it  is 
correct.  If  the  expression  **  surrender  by  operation  of  law"  be  pro- 
perly "  applied  to  cases  where  the  owner  of  a  particular  estate  has  beeJi 
party  to  some  act,  the  validity  of  which  •he  is  by  law  afterwards  r*Q4o 
estopped  from  disputing,  and  which  would  not  be  valid  if  his 
particular  estate  had  continued,"  it  appears  to  us  to  be  properly  applied 
to  the  present.  As  far  as  the  plaintiff,  the  landlord,  is  concerned,  he  has 
created  an  estate  in  the  new  tenant  which  he  is  estopped  from  disputing 
yriih  him,  and  which  is  inconsistent  with  the  continuance  of  the  defen- 
dant's term.  As  far  as  the  new  tenant  is  concerned,  the  same  is  true. 
As  far  as  the  defendant,  the  owner  of  the  particular  estate  in  question, 
is  concerned,  he  has  been  an  active  party  in  this  transaction,  not  merely 
by  consenting  to  the  creation  of  the  new  relation  between  the  landlord 
and  the  new  tenant,  but  by  giving  up  possession,  and  so  enabling  th^ 
new  tenant  to  enter. 

If  the  defendant  cannot  technically  be  said  to  be  estopped  from  dis^* 
puting  the  validity  of  the  estate  of  the  new  tenant,  still,  according  to  the 
doctrine  of  Piekard  v.  SearSy  6  A.  &  E.  469,  he  would  be  precluded 
from  denying  it  with  effect;  and  the  result  is  nearly  the  same  as  an 
festoppel.  If  an  act  which  anciently  really  was,  in  contemplation  of  law, 
and  has  always  continued  to  be,  an  act  of  *'  notoriety,  not  less  formal  and 
fiolemn  than  the  execution  of  a  deed,  such  as  livery,  entry,  acceptance  of 
an  estate,  and  the  like,"(a)  be  required  as  requisite  for  a  surrender  by 
operation  of  law,  and  if  the  acts  of  the  three  parties  are  regarded 
together,  this  requisite  is  here  found.  Indeed  the  notoriety  is  essen- 
tially greater  than  that  which  accompanies  a  parol  redemise  between  the 
same  landlord  and  tenant,  which  is  a  clear  surrender  by  operation  of  law. 
In  the  present  case  three  are  concerned,  and  there  is  an  actual  change 
of  possession :  in  the  other,  *two  are  concerned,  and  there  is  no  r-^Qg-A 
change  of  possession.  This  surrender  by  operation  of  law  has  ^ 
been  judicially  recognised  in  each  of  the  superior  courts;  Matthew$  v. 
JSatvellj  8  Taunt.  270,  Th(ma$  r.  Cook,  2  B.  &  Aid,  119,  Walker  v. 

(a)  Lyon  v.  Retd,  13  M.  &  W.  309. 
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Jtichard$an,  2  M.  &  W.  882,  Bees  y.  WOliami,  2  G.  M.  t  B.  581,8.  a 
Tyr.  ft  G.  2S :  and  held  vbM  at  Nisi  Prius  in  Stone  v.  WhUimg,  2  Stark. 
K.  P.  G.  285,  and  many  subsequent  cases.   When  the  decisions  on  a  point 
are  numerous  and  uniform,  and  carry  into  effect  the  lawful  intentianB  of 
the  parties  according  to  the  truth,  and  are  opposed  by  no  principle,  the 
law  on  the  point  ought  not  to  be  considered  doubtful  because  the  reported 
decisions  are  only  of  modern  date,  as  the  fact  that  the  reports  on  the 
point  do  not  begin  till  lately  may  arise  from  there  being  no  question  oa 
the  point  in  earlier  times.     Indeed,  in  1809,  it  seems  probabk  that  a 
restoration  of  the  possession  to  the  landlord  and  a  discharge  of  the 
tenant  by  him  was  considered  a  surrender  by  operation  of  law.    The 
defence  in  Mollett  v.  Brayne^  2  Campb.  108,  was  shaped  on  that  prin- 
ciple: but,  as  the  evidence  failed  to  show  a  change  of  poosession  by 
mutual  consent  of  landlord  and  tenant,  the  defence  failed.     In  WliU» 
head  ▼.  Clifford^  5  Taunt.  518,  where  there  was  such  change  of  possea- 
sion  by  mutual  consent,  the  defence  to  a  claim  for  use  and  ocenpatioa 
succeeded;  and  the  Court  distinguished  the  case  firom  MoUeU  r.  Bragm 
for  that  reason. 

Where  there  is  an  agreement  to  surrender  a  particular  estate,  and  the 
possession  is  changed  accordingly,  it  is  more  probable  that  the  legisla- 
ture intended  to  give  effect  to  an  agreement  so  proved,  as  a  surrender 
♦Qf^ll  *^^  operation  of  law,  than  to  allow  either  party  to  defeat  the 
^  agreement  by  alleging  the  absence  of  written  evidence.  Although 
we  do  not  assent  to  the  observations  upon  the  line  of  cases,  from  Thomn 
T.  Cook  (2  B.  k  Aid.  119)  downwards,  in  the  learned  and  able  judgment 
given  in  Lyim  v.  Reedy  13  M.  &;  W.  285,  we  wish  to  express  our  entiie 
concurrence  in  the  decision  of  that  case.  The  question  there  wis  not 
upon  the  estate  of  the  tenant  in  possession  -of  the  premises,  but  upon  the 
title  of  the  plaintiff  as  assignee  of  the  reversion ;  whether  a  lease  of  the 
reversion,  granted  to  Ord  and  Planta  in  1812,  for  ninety-nine  years, 
could  be  presumed  to  be  surrendered,  from  the  fact  that  sudi  lease  was 
found  among  the  deeds  of  the  tenant  in  fee,  who  had  granted  in  1814  a 
term  in  the  reversion  to  Osborne  and  Burt,  through  whom  the  plaintiff 
claimed.  There  was  no  change  in  the  possession  of  the  land.  No  aetaal 
change  in  the  possession  of  the  reversion  could  be  made  apparent;  and 
the  facts  stated  lead  to  the  conclusion  that  Ord  and  Planta  did  not  knew 
of  the  demise  to  Osbcmae  and  Burt ;  but  the  probability  is,  that  the  tens 
in  them  as  trustees  had  been  forgotten  at  the  time  when  thttr  eoaov* 
rence  was  requisite  for  the  new  lease. 

As  the  defendant  is  entitled  to  our  judgment  on  this  pointi  it  is  net 
necessary  to  consider  the  effect  of  his  letter  as  evidence  of  a  surrender. 

Bale  diBehai;ged.(4i() 

(a)  Reported  by  H.  MeriTale,  Esq. 

See  Note  to  Dot  dem,  Ckriaiimu  y.  OIimt,  2  Smhh'e  Lead.  Ca.  459 «,  499 1  Od  mU:  mi 
Creagk  T.  Blood,  3  Jones  &  Lstouche,  133,  there  died. 
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*BLLIS  and  Otiiers  v.  BJJ&SELL  md  Others.  ^962 

Defendants,  on  whose  petition  a  fist  in  bankrnptcy  bsd  issned,  receiTed  «  payment  from  the 
bankrupt,  whereby  they  obtained  more  in  the  pound  than  his  other  creditors.  The  fist, 
not  banng  been  proceeded  in,  was  «annlied  s  and  another  fiat  issued  on  the  petition  of « 
creditor  whose  debt  wss  due  before  the  payment  made  to  defendants. 

Hdd :  That  this  pajrroent  wss  an  act  of  bankruptcy  within  stat.  6  G.  4,  c.  16,  s.  8,  on  whi<3i 
the  lest  fiat  was  sustainable,  and  that,  as  no  person  bsd  been  appointed  by  the  Commissionefit 
under  that  section,  to  whom,  the  money  paid  wss  to  be  rsturned  by  defendants,  (he  assignesi 
of  the  bankrupt  were  entitled  to  recover  it. 

AsfiUMPBlT  for  Bonej  had  and  received  by  defendants  to  the  nse  of 
plaintiffs,  as  aasigneea  of  Yard/,  a  bankrupt,  i^ter  his  bankraptcji  and 
after  plaintiffs  became  his  assignees. 

Plea.    Non  assumpdit.    Issue  thereon. 

The  caase  was  tried  before  Tindal,  G.  J.,  at  the  Staffordshire  Suw- 
^er  assizes,  1844,  when  a  special  verdict  was  taken.  The  foUowii^ 
irere  the  material  facts  fonnd. 

In  November,  1840,  one  of  the  defendants,  Bnssell,  on  behalf  of  hin»* 
«elf  and  the  other  defendants^  his  copartners,  being  creditors  of  Vardy 
to  the  amount  of  500/.,  filed  an  affidavit  of  debt  in  the  BankmpU^ 
Court,  and,  on  Sd  December,  they  served  him  with  such  affidavit,  an4 
notice  to  pay,  nnder  stat.  1  &  2  Vict.  c.  110,  s.  8.  Vardy  did  not  within 
twenty-one  days  after  such  service  either  pay  or  find  security,  or  give  • 
bond,  as  required  by  the  above  mentioned  section.  On  81st  December, 
1840,  the  plaintiff,  Ellis,  who  was  also  a  creditor  of  Vardy  at  the  tim^ 
of  the  service  -of  such  affidavit  and  notice,  and  default,  sued  out  a  fial 
Bgainst  him.  On  80th  Janaary,  1841,  this  fiat  was  aannlled  on  thiB 
petition  of  defendants,  who  sued  out  a  second  fiat  on  the  following  day. 
On  17th  February,  1841,  defendants  and  Vardy,  well  knowing  all  thk 
|yremises,  agreed  that  an  action,  which  had  been  commenced  by  theni 
•gainst  him,  for  their  said  debt,  before  filing  the  above  mentioned  affi- 
^vit,  should  be  compromised,  on  '^tfae  terms,  that  Vaidy  should 
immediately  pay  them  2507.  in  part  payment  of  their  debt ;  that  ^ 
lie  should  also  pay  their  costs  of  action  and  of  the  fiat  three  days  after 
ImII  delivered ;  and  that  he  should  consent  to  a  Judge's  order  to  pay  the 
residue  of  his  debt  by  two  instalments  at  nine  and  twelve  months.  On 
the  same  day  Vardy  pud  them  2501.  accordingly,  and  252.  for  costa. 
By  means  of  these  payments  the  defendants  received  more  in  the  pound 
Aan  Vardy's  other  creditors.  On  9th  September,  1842,  the  fiat  last 
issued  was  duly  annulled  on  the  petition  of  Ellis,  who  continued  to  be  a 
creditor  for  his  debt  aforesaid:  and  he  on  the  same  day  sued  out 
esother  fiat  In  pnrsaance  of  this  last  fiat,  Vardy  was  in  the  same 
nonth  duly  declared  bankrupt;  and  EHk  and  the  other  plaintiflti 
were  duly  appointed  asrigneea.  *'But  whether' or  not  upon  the  whole 
matter,''  Ac. 

The  case  was  argued  dnring  the  last  tenn(a)  by 

(a)  Jnne  8th.    Befcre  Iiord  DuricAii,  C.  I.,  Pattsson,  Colixvm  ind  EuMt  Ja. 
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dndingy  for  the  phuntaffs,  and  Liuhy  for  the  defendants.  The  followw 
iBg  aQthorities ;  Ledbetter  y.  Salty  4  Bing.  623 ;  JEx  parte  Bravne,  15 
Yes.  472 ;  Eae  r.  Main,  1  Bing.  N.  C.  857 ;  Davu  y.  Holding,  11  A. 
k  E.  710,  and  Belcher  v.  Samboume,  6  Q.  B.  414 ;  were  cited  during 
the  argument,  a  farther  report  of  which  is  rendered  nnnecessary  by  the 
judgment  of  the  Court.  Cur.  adv.  nitt. 

Lord  Denhak,  C.  J.,  in  this  vacation  (Jane  26th),  delirered  jadg- 
ment. 

*9541       *^^®i^  ^®  f^^  ^^^  dates  in  this  ease  are  attentively  con- 
sidered, it  will  be  foand  that  the  questions  in  it  are  reduced 
to  one.    ' 

An  affidavit  was  filed  bj  the  defendant  Russell  against  the  banbapt 
-under  stat.  1  &  2  Vict.  c.  110,  s.  8,  of  which  notice  was  given  on  the  3d 
of  December,  1840.     The  requisites  of  that  statute  were  not  complied 
with  by  the  bankrupt ;  therefore,  on  the  twenty-second  day  after  notice 
of  the  affidavit,  an  act  of  bankruptcy  was  committed,  provided  a  fiat  were 
iffiued  within  two  months.   On  the  31st  of  December  a  fiat  in  bankruptcy 
was  issued  on  the  petition  of  the  plaintifi*  Ellis,  who  had  then  a  sufficient 
petitioning  creditor's  debt.     That  fiat  was  annulled  on  the  30th  of 
January  on  the  petition  of  the  defendants,  they  being  the  parties  who 
had  filed  the  affidavit,  and  were  entitled  to  preference  as  petitioning 
creditors.    Theyjssued  a  second  fiat  on  the  31st  January,  grounded  on 
the  act  of  bankruptcy  under  stat.  1  &  2  Vict.  c.  110.     But  that  fiat  was 
not  proceeded  in,  and  was  afterwards  annulled  on  the  9th  of  September, 
1842,  on  the  petition  of  the  plaintiff  Ellis.     On  that  same  day  a  third 
fiat  issued,  on  the  petition  of  the  plaintiff  Ellis,  he  continuing  to  be  a 
creditor  as  he  was  in  December,  1840 ;  and  under  that  fiat  the  plaintiffs 
were  chosen  assignees.     Now  that  fiat,  not  being  sued  out  within  two 
months  of  the  twenty-one  days  from  the  notice  of  the  affidavit  made  under 
1  &  2  Vict.  c.  110,  cannot  be  supported  on  the  ground  that  non>compli> 
ance  with  the  requisites  of  the  statute  in  respect  of  that  affidavit  was  an 
4iCt  of  bankruptcy,  unless  the  mere  fact  of  a  fiat  (although  afterwards 
annulled)  having  issued  within  two  months  constitutes  an  act  of  bank- 
ruptcy  for  ever  and  for  all  purposes,  or  unless  the  third  fiat  can  be  con* 
MKf^i   iic<^ted  with  and  treated  as  a  sort  *of  continuation  of  the  first ; 
"*  neither  of  which  propositions  seems  to  us  to  be  tenable.     But,  sa 
our  judgment  proceeds  on  other  grounds  in  favour  of  the  plaintiffs,  those 
propositions  need  not  be  absolutely  decided  upon. 

It  appears,  however,  that,  whilst  the  second  fiat  was  in  force,  although 
|iot  acted  upon,  the  defendants,  on  whose  petition  it  had  issued,  on  die 
17th  of  February,  1841,  received  from  the  bankrupt,  both  parties  being 
well  aware  of  the  fiat,  the  sum  of  2501.  in  part  payment  of  their  debt; 
and  25Z.  for  the  costs  of  an  action  which  had  been  commenced,  and  did 
thereby  receive  more  in  the  pound  than  the  other  then  creditors  of  the 
bankrupt.   This  payment  constituted  a  plain  and  undoubted  act  of  bank- 
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Taptcy  under  the  statate  6  O.  4,  e.  16,  b.  8 ;  and  npon  this  act  of 
bankruptcj  the  fiat  issued  by  the  plaintiff  Ellis  on  the  9th  of  Septera- 
ber,  1842,  is  clearly  sustainable ;  for  the  statute  5  &  6  Vict.  c.  122,  s. 
7)  which  limits  the  time  for  issuing  a  fiat  upon  such  an  act  of  bankruptcy 
to  one  year  after  the  payment  of  the  money,  did  not  come  into  operation 
till  the  11th  of  November,  1842,  after  the  present  fiat  had  issued. 

Now  this  action  is  brought  by  the  assignees  to  recover  the  sums  so 
paid,  as  money  had  and  received  to  the  use  of  the  assignees;  and, 
according  to  the  general  course  and  operation  of  the  Bankrupt  Laws, 
there  is  no  doubt  that  they  might  be  so  recovered,  in  the  same  manner 
as  sums  paid  by  way  of  fraudulent  preference,  such  preference  consti- 
tuting an  act  of  bankruptcy,  are  constantly  recovered,  the  petitioning 
creditor's  debt  ezbting,  as  it  did  here,  before  the  payment.  But  in-  this 
case  it  is  said  that  the  general  course  and  operation  of  the  Bankrupt 
Laws  will  not  entitle  the  plaintiffs  to  recover,  because  the  same  section, 
6  G.  4,  c.  16,  8.  8,  *which  constitutes  the  act  of  bankruptcy,  p^^q;./. 
provides  that  '^  every  person  so  receiving  such  money,  gift,  deli-  '- 
very,  satisfaction,  or  security  as  aforesaid,  shall  forfeit  his  whole  debt, 
and  also  repay  or  deliver  up  such  money,  gift,  satisfaction  or  security  as 
aforesaid,  or  the  full  value  thereof,  to  such  person  or  persons  as  the 
commissioners  acting  under  such  original  commission,  or  any  new  com- 
mission, shall  appoint  for  the  benefit  of  the  creditors  of  such  bankrupt  ;** 
and  the  present  plaintiffs  have  not  been  so  appointed  in  this  case  to  sue 
for  the  money ;  and  the  case  of  Belcher  v.  Samboume^  6  Q.  B.  414,  was 
cited  as  an  express  authority  on  this  point.  In  that  case,  however,  the 
fiat  was  grounded  and  supported  on  an  act  of  bankruptcy  long  subse* 
quent  to  the  payment  of  the  money  sought  to  be  recovered,  and  not  on 
the  act  of  bankruptcy  arising  from  the  payment  itself.  The  point  in 
the  present  case  was  not  raised ;  why  it  was  not,  does  not  appear.  Very 
probably  it  was  because  the  petitioning  creditor's  debt  on  which  the  fiat 
issued  became  due  subsequent  to  the  payment  in  question,  whereas  here 
it  was  due  long  before.  And  this  circumstance  may  furnish  a  clue  to 
the  meaning  of  the  latter  part  of  the  8th  section  of  6  Q.  4,  c.  16,  which 
appears  to  have  been  intended  to  reach  those  cases  to  which  the  general 
course  and  operation  of  the  Bankrupt  Laws  would  not  apply,  namely^ 
'where  the  assignees  could  not  sue  by  reason  of  the  date  of  the  petition- 
ing creditor's  debt,  or  by  reason  of  having  themselves  or  one  of  them 
received  the  payment  in  question,  or  other  reasons  which  may  easily  be 
suggested,  and  yet  it  was  fit  and  proper  that  the  sum  so  paid  should  be 
recovered  for  the  general  *body  of  creditors.  It  does  not  how-  p^q^- 
ever  follow  that,  where  there  is  no  necessity  for,  and  therefore,  *• 
in  fact,  no  such  special  interference  and  appointment  by  the  commis- 
eioners  of  a  person  to  sue  for  the  money,  the  assignees,  who  have  th^ 
power  under  the  general  course  and  operation  of  the  Bankrupt  Laws, 
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maj  not  tfa^DseWes  sue  for  and  recover  it ;  otberwise  tlie  eredHm  t# 
whom  it  nndoubtedlj  belongs  might  be  dejHrived  of  it; 

We  are  clearly  of  opiaioa  that  the  asfiigaees  may  reooTer  inder  the 
circamstances  of  this  case,  the  paymeOEt  iteelf  being  an  act  rf  bank- 
ruptcy apon  which  the  present  fiat  may  be  anpported,  and  beii^  there- 
fore void  ae  against  the  present  plaintiiEs'the  assignees.  The  Terdid 
must  be  entered  for  the  plaintifis.  Judgment  for  plaintiflb.(a) 

(a)  Reported  by  H.  DtTiwn,  Esq. 


DOE  on  the  demise  of  WILKINSON  v.  GOODEER.    Jufy  7. 

Mortgagee,  under  «  epecial  power  in  the  mortgege-daed,  enabling  him  to  distraio  for  arreara  ei 
interest  "  in  like  manner  aa  for  rent/*  distrained  after  the  date  of  the  demise  in  the  declara* 
tion,  but  for  arreara  dae  before  aach  demiae,  the  roorfgBgor  baring  <withont  way  «zpse9 
provision  in  the  deed  enabling  him  so  to  do)  eontimted  in  poaseasioB. 

Sdd,  that  sueh  diatreaa  did  not  amount  to  «  recognition  of  the  mortgagor  aa  tenant,  so  aa  t9 
diaable  the  mortgagee  from  bringing  ejectment. 

Ejectmbnt  for  a  messuage  and  lands  in  the  coonty  of  Chests.    Be^ 
mise,  2d  October,  1846. 

On  the  trial,  before  Coltman,  J.,  at  the  Cheshire  Spring  assise^ 
1847,  it  appeared  that  the  lessor  of  the  plaintiff  claimed  as  mortgage^ 
under  indentares  of  lease  and  release,  dated  18th  and  19th  October, 
1842,  whereby  the  defendant  mortgaged  the  premises  in  question  i* 
secure  a  sum  of  500{.,  payable  on  19th  August  following.  The  inden- 
♦Q<;ftl  ^^^^  ^^  release  contained  a  ^covenant  for  payment  of  principal, 
•1  and  also  interest  thereon,  half  yearly,  on  the  said  19th  Augoal 
and  on  19th  February;  and  power  for  the  mortgagee  to  take  possessicA 
in  case  of  default ;  and  also  a  proviso  that,  in  case  the  interest  upon  tht 
said  sum  of  500/.  after  the  rate  aforesaid,  or  any  part  thereof,  should 
be  due  and  in  arrear  for  the  space  of  twenty-one  days  after  either  of  tbt 
said  dsiys  appointed  for  payment  thereof  as  aforesaid,  it  should  be  lawfd 
for  the  mortgagee,  his  heirs  and  assigns,  to  enter  into  and  upon  all  or 
any  of  the  said  mortgaged  hereditaments  and  premises,  in  the  actual 
occupation  of  defendant,  his  heirs  and  assigns,  and  to  distrain  thereoa 
for  such  interest,  ^'  in  like  manner  as  for  rent  reserved  by  lease."  Th^ 
deed  of  release  did  not  contain  any  clause  permitting  defendant  to 
remain  in  possession  bo  long  as  he  should  continue  to  pay  the  interest; 
but  he  had,  in  fact,  continued  in  possession  from  the  date  of  the  mort- 
gage down  to  the  trial  of  the  cause,  at  which  time  interest  for  a  year 
and  a  half  was  in  arrear.  On  1st  March,  1847,  the  lessor  of  the  plain- 
tiff distrained,  under  the  above  proviso,  for  the  said  arrear;  but  the 
distress  was  withdrawn,  on  the  ground  that,  as  to  the  last  half  year's 
interest,  the  twenty-one  days  limited  by  the  proviso  had  not  expired* 
A  fresh  distress  for  the  year's  interest  only,  due  19th  August,  184^ 
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iTM  fabceqne&tly  put  in,  which  abo  ma  withdrawn  on  aoconnt  of  sofltt 
Bupposed  informality. 

For  the  defendant,  it  was  contended  that,  either  bj  allowing  him  to 
remain  so  long  in  the  occnpation  of  the  premises,  or  by  distraining  ftr 
interest  as  aforesaid,  the  lessor  of  the  plaintiff  had  recognised  tbs 
defendant  as  his  tenant,  and  that,  therefore,  he  could  *not  main-  r-^Qf^tk 
tain  ejectment  without  having  first  given  him  a  notice  to  quit ;  ^ 
and  Evan$  v.  UUiot^  9  A.  &  S.  842,  was  cited.  The  learned  judge 
overruled  the  objections,  and  directed  a  verdict  for  plaintiff,  giving 
defendant  leave  to  move  to  enter  a  nonsuit*    In  Easter  term  last, 

T<non$end  moved  accordingly. (a)  The  plaintiff,  by  exercising  his 
power  to  distrain  as  for  rent  in  arrear,  recognised  the  defendant  as  his 
tenant.  In  Doe  dem.  Whitaker  v.  Hale9^  7  Bing.  822,  where  the  attor- 
ney for  the  mortgagee,  being  also  attorney  for  the  mortgagor,  applied 
to  the  tenant  in  possession  of  the  mortgaged  premises  fmr  rent,  in  order 
to  pay  the  interest  due  upon  the  mortgage,  and  threatened  to  distrain 
if  the  rent  was  not  paid,  this  was  held  to  be  such  a  recognition  of  the 
lawfulness  of  the  tenant's  possession,  that  the  mortgagee  could  not  reeo- 
ver  upon  a  demise  laid  on  a  day  prior  to  such  application.  In  Doe  dem. 
Rogere  y.  CadwaUader^  2  B.  &  Ad.  478,  the  mere  fact  of  the  mortgagee 
liaviDg  received  interest  down  to  a  time  later  than  the  day  of  the  demise 
in  the  declaration  was  held  not  to  amount  to  a  recognition  by  him  that 
the  mortgagee,  or  his  tenant,  was  in  lawful  possession  until  the  time 
when  such  interest  was  paid.  But  Lord  Tekterben  distinguished  this 
from  the  former  case,  on  the  ground  that  the  mortgagee  in  that  case,  by 
Lis  demand  of  rent,  had  recognised  and  availed  himself  of  the  tenant's 
possession,  and  therefore  could  not  treat  him  as  a  trespasser  at  an  earlier 
period.  In  Evane  v.  EUiot^  Lord  Denman,  C.  J.,  observes  ^^that  a 
mortgagee  may  so  bind  himself  by  his  own  conduct  as  to  be  *pre-  ri^^r^ 
eluded  from  treating  the  mortgagor's  lessee  as  a  trespasser:  what  '- 
conduct  might  amount  to  a  recognition,  seems  to  me  rather  matter  of 
evidence  than  of  law :  but  I  confess  that  Doe  dem,  Whitaker  v.  Halee 
-appears  to  me,  though  doubted  by  my  brother  Littledale  in  Doe  dem^ 
Rogere  v.  Cadwallader^  to  be  well  decided.  I  am  by  no  means  pi*e* 
pared  to  admit  that  a  jury  would  not  be  warranted  in  inferring  a  recog- 
nition of  the  tenant's  right  to  hold  from  the  mere  circumstance  of  the 
mortgagee's  knowingly  pennitting  the  mortgagor  to  continue  the  appa* 
rent  owner  of  the  premises,  as  before  the  mortgage,  and  to  lease  them 
out,  exactly  as  if  his  property  in  them  continued."  [Lord  DenmaVj 
€.  J.    We  should  wish  to  see  the  deeds,  (ft)]  Our.  <idv.  vulL 

Lord  Dknhan,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  ejectment  by  mortgagee  against  mortgagor.     A  doubt 

fs)  April  SOtfa.    Bafim  Lord  Dsiriujr,  C.  J.,PAiTiBOjr,  Wiamua  wad  Eblb,  Ja. 
(6)  Tbt  deads  were  not  in  Coiirt  when  the  motion  was  made. 
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Was  rabed  whether  defendant  was  not  entitled  to  a  nonsuit ;  and  a  rule 
was  moved  for  on  the  point  reserved. 

The  mortgage  deed  contained  a  power  in  the  mortgagee  to  enter  and 
distrain  npon  the  premises  for  interest  if  unpaid  for  a  certain  length  of 
time,  (ufar  rent;  and  the  lessor  of  plaintiff  had  in  fact  so  entered  and 
distrained  at  a  period  later  than  that  of  the  demise  laid  in  the  declara- 
tion, but  for  interest  accruing  before  the  day  of  demise ;  and  thb  act  of 
his  was  said  to  be  a  recognition  of  the  defendant  as  a  tenant.  On  look- 
ing at  these  very  prolix  deeds,  we  think  that  the  absolute  conveyance 
*to  the  mortgagee  in  default  of  payment  at  the  time  specified, 
-I  and  long  since  passed,  is  not  at  all  qualified  by  the  power  to  enter 
«and  distrain  for  accraing  interest.  That  is  a  power  wholly  collateral, 
which,  though  it  could  not  indeed  be  exercised  unless  the  defendant 
were  actually  in  possession,  and  is  confined  by  the  deeds  to  such  part  of 
the  premises  as  shall  be  in  the  actual  occupation  of  the  mortgagor,  does 
not  create  any  right  inconsistent  with  that  of  the  mortgagee  to  recover 
by  virtue  of  this  conveyance  to  him,  there  being  no  clause  that  the 
mortgagor  shall  continue  to  hold  possession  so  long  as  he  shall  pay  inte- 
rest, though  he  covenants  to  do  so.  The  word  rent  does  not  require 
that  a  tenancy  should  exist  at  the  time  of  distraining,  but  only  directs 
the  mode  of  dealing  with  the  distress.  Doe  dem,  WhUaker  v.  Haletj  7 
Bing.  822,  therefore  does  not  apply :  and  Doe  dem,  Rogers  v.  Cadwal- 
ladeTj  2  B.  &  Ad.  473,  is  adverse  to  the  defendant. 

•  Rule  refu8ed,(a) 

(a)  Reported  by  H.  Dsvison,  Esq. 


•962]  *The  QUEEN  v.  JAMES  LANCASTER. 

By  charter  of  13  C.  2,  the  borough  and  inhabitants  of  Leeds  were  incorporated ;  the  mayor* 
recorder,  deputy  recorder  and  aldermen  for  the  time  being  were  constituted  justices  of  the 
peace  ;  and  a  gaol  was  granted  to  them*  of  which  the  mayor  was  to  be  the  keeper.  From 
1757  to  1»13  the  borough  had  a  prison,  without  a  residence  ibr  the  gaoler,  ibr  the  oonfioemeot 
of  prisoners  until  examination ;  and  the  keeper  was  appointed  by  the  corporation.  After 
examination,  the  prisoners  who  were  committed  for  trial,  were  sent  either  to  York  castle  or 

-  Wakefield  gaol,  to  the  expenses  of  which  the  borough  contributed.  Under  local  acts  of  49  and 
55  G.  3,  a  new  prison  was  erected  with  a  residence  for  a  gaoler.  This  prison,  which,  tike  the 
former,  was  used  for  temporary  oonlinement  only,  was  vested  by  these  acts  to  the  boroagh 
justices,  who  were  empowered  to  make  orders  for  its  regulation,  and  to  appoint  the  gaoler. 
The  first* mentioned  act  saved  the  rights  and  franchises*of  the  corporation. 

Ji  third  gaol  was  subsequently  built,  under  the  provisions  of  the  gaol  acts  from  stat.  4  G.  4,  e. 
64,  to  slat.  2  &  3  Vict.  c.  56,  by  the  town  council. 

Mdd,  that  I  he  right  of  appointing  the  keeper  of  this  gaol  related  to  the  business  of  a  Court  of 
criminal  judicature,  within  atat.  6  &.  7  VV.  4,  c.  105,  s.  8,  and  to  the  regulating  of  ^aols, 
within  Stat.  7  W.  4  dc  1  Vict.  c.  78,  s.  38,  and  was  vested,  not  in  the  mayor,  or  reoorder,  or 
town  council,  but  in  the  justices  of  the  borough. 

CowLiNO,  on  a  former  day  in  this  term,  obtained  a  rule  to  show  cmuse 
why  an  information  in  the  nature  of  a  quo  warranto  should  not  be  exhi- 
bited against  the  defendant,  to  show  by  what  authority  he  claimed  to 
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hold  the  office  of  gaoler  or  governor  of  the  borough  gaol  ia  and  for  the 
borough  of  Leeds  in  the  county  of  York ;  upon  the  ground  that  he  was 
not  duly  appointed  to  the  said  office. 

The  following  facts  were  stated  in  the  affidavits  upon  which  the  rule 
was  obtained.    The  borough  and  inhabitants  of  Leeds  were  incorporated 
by  charter  of  13  Charles  2  (still  in  force,  except  so  far  as  it  may  bo 
modified  by  the  statutes  after  mentioned),  under  the  name  of  '^  The 
Mayor,  Aldermen  and  Burgesses  of  the  Borough  of  Leeds,  in  the  County 
of  York.'*     By  the  same  charter  it  was  granted  and  declared  that  there 
should  be  a  recorder,  to  be  from  time  to  time  appointed  by  the  crown, 
with  power  for  the  recorder  to  appoint  a  deputy;   that  the  mayor, 
recorder,  deputy  recorder  and  aldermen  for  the  time  being  should  be 
justices  *of  the  peace  for  the  borough;  and  that  they  should  p^Q/.Q 
have  power  to  hold  general  quarter  sessions  and  other  sessions  of   '- 
the  peace,  and  should  have  power  to  commit  all  persons  charged  with 
felony  and  other. offences  therein  mentioned  to  the  common  gaol  of  the 
county  of  York.     It  was  further  granted  by  the  charter  that  the  mayor, 
aldermen  and  burgesses  might  hold  within  the  borough  one  prison  or 
common  gaol  for  the  custody  of  offenders,  and  that  the  mayor  and  his 
successors  should  have  the  custody  and  rule  of  such  gaol.    A  separate 
Coprt  of  Quarter  Sessions  was  granted  to  the  borough,  and  a  recorder 
appointed  under  stat.  5  &  6  W.  4,  c.  76.     Ever  since  the  grant  of  the 
charter  the  justices  and  recorder  of  the  borough  have  been  accustomed 
to  commit  to  the  castle  of  York  persons  charged  with  felonies  and  other 
offences  for  trial  at  the  county  assizes,  and  also  persons  convicted  of 
felonies  and  misdemeanours  at  the  borough  Quarter  Sessions ;  and  also 
to  commit  persons  to  the  gaol  or  house  of  correction  at  Wakefield,  in  the 
West  Riding,  as  well  on  charges  of  felony  and  misdemeanour,  and  until 
their  trials  at  the  Quarter  Sessions  of  the  borough,  as  also  in  execution 
of  convictions  at  the  borough  Petty  Sessions.     The  inhabitants  of  the 
borough  have  always  contributed  to  the  expense  of  these  gaols.    Before 
the  passing  of  stats.  49  G.  3,  c.  122,  and  55  G.  3,  c.  xlii.,  more  particu- 
larly noticed  hereafter,  there  waa  a  prison,  or  lock-up  house,  within  the. 
borough,  having  no  residence  for  a  gaoler  or  other  officers  attached  to  it, 
in  which  persons  charged  with  criminal  offences  within  the  borough  were 
detained  until  they  could  be  examined,  and  discharged,  or  finally  com- 
mitted either  for  trial  or  in  execution  to  one  or  other  of  the  two  county 
prisons  above  *mentioned.     From  1757  to  1813  the  corporation  p^q^j^ 
appointed  the  gaoler  of  this  borough  prison.  ^ 

By  Stat  49  G.  3,  c.  122  (local  and  personal,  public),  entitled  an  act 
(Inter  alia)  ''  for  erecting  a  court  house  and  prison  for  the  borough  of 
Xieeds,"  ss.  14,  23,  the  justices  of  the  borough  were  authorised  to  erect 
3  prison  for  the  borough,  and  to  make  rates  for  the  cost  thereof;  and 
such  prison  was  vested  in  the  justices  for  the  time  being.  By  sect.  43, 
tile  powers,  privileges,  franchises,  and  authorities  of  the  borough  weror 

8a2 
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expressly  preserved.  By  stat  55  G.  8,  e.  zKu  (local  a&d  penonali 
public),  entided  (inter  aUa)  ^^  An  act  to  amend  and  enlarge  die  proth 
fiions"  of  the  last  mentioned  act,  ss.  4,  5,  the  said  justices  were  empow* 
ered  to  make  orders  for  the  regulation  of  the  prison,  and  to  appoint  the 
gaoler  thereof,  and  other  officers.  Under  these  local  acts,  a  prison,  iritk 
a  residence  for  a  gaoler,  and  other  buildings,  attached  thereto,  was 
erected.  Such  prison,  howerer^  was  not  adapted,  nor  was  it  used,  for 
the  detention  of  prisoners,  except  temporarily  for  a  few  days,  and  nntil 
Hbej  could  be  committed  to  the  two  county  gaols  as  aforesaid.  In  pur- 
suance of  these  acts,  the  borough  justices  appointed  a  gaoler,  who  held 
office  until  his  death  in  1885,  when  they  appointed  a  successor,  who  has 
erer  since  continued  to  discharge  the  duties  of  the  office. 

Another  gaol  had  recently  been  built  for  the  borough  by  the  town 
council,  at  the  cost  of  the  inhabitants,  under  the  provisions  of  the  Gaol 
acts,  4  0. 4,  c.  64,  5  6.  4,  c.  12,  and  5  G.  4,  c.  85,  and  of  the  Mnnicipal 
corporation  acts,  5  4  6  W.  4,  c.  76,  6  A;  7  W.  4,  c.  105,  and  7  W.4 41 
Yict.  c.  78.     The  town  council  in  May  last  appointed  the  defendant 

•QAfvi  S^^^^^'f  ^^  ^^^  &^^'    ^®  received  also  a  ^separate  appomtment 
-■  to  the  same  office  from  the  mayor.     The  validity  of  this  appoint* 
ment  was  disputed  by  the  justices,  on  the  ground  that  they  themaeWes 
had  the  right  of  appointment. 

Cause  was  shown  against  the  rule,  during  the  last  term(a),  by        ^ 

Baineiy  for  the  Mayor,  R.  HaU^  for  the  Becorder,(i)  and  J.  AUiMOA^ 
for  the  town  council. 

Cowling  argued  in  support  of  the  rule. 

The  argument  is  so  fiilly  noticed  in  the  judgment  of  the  court,  that  it 
is  sufficient  to  mention  the  authorities  cited :  which  were  Regina  v.  Th 
Bishop  of  Bath  and  WelU,  5  Q.  B.  147 ;  Smith  v.  HaUefy  Cro.  Efii. 
167 ;  Rex  v.  Varlo,  1  Cowp.  248 ;  Regina  v.  The  Recorder  qf  Butt,  8 
A.  k  E.  688 ;  Palmer  v.  Fowellj  6  M.  &  W.  627,  and  Bammmi  t. 
Peaeoekf  1  Exch.  41.  Our*  adv.  vult 

Lord  Dbnmak,  C.  J.,  in  this  vacation  (June  26th),  delivered  the  jadg- 
ment  of  the  Court. 

In  this  case  the  question  has  been  raised,  in  whom  is  the  right  of 

appointment  to  the  office  of  gaoler  of  the  new  prison  and  house  of  co^ 

rection,  lately  completed  in  the  borough  of  Leeds.     All  parties  agree  t6 

*9661  *^^  bound  by  our  opinion :  and  we  have  come  to  the  conclosion 

-^  that  the  right  is  in  the  justices  of  the  borough. 

The  affidavits  show  that  originally  there  was  a  prison  for  temporarj 
confinement  without  a  residence  for  a  gaoler,  and  that  the  corporation 
appointed  that  officer.     This  prison  being  inadequate,  a  second  prison 

(a)  June  lOih.    Before  Lord  DimiAir,  C.  J.,  Pattbsoit,  Colsbioob  and  Eklb,  Jb. 

(6)  Hall  stated  that  he  was  instructed  to  state  the  grounds  on  which  it  had  been  waggt^ 
that  the  Recorder,  in  that  character,  was  entitled  to  appoint ;  but  that  the  Recorder  hinfftf 
ymmci  opinion  that  he  had  not  the  right. 
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and  bouse  of  correctioii,  wUh  resideaoe  for  a  gaoler,  me  built  under  tbe 
local  acta  49  6.  3,  c  122,  and  55  G.  3,  c.  xlii. ;  and  the  power  of  appoint- 
ing the  gaoler  thereto  waa  veated  in  the  josticea  of  the  borough  in  quarter 
seasiona  by  sect.  5  of  atat.  55  G.  3,  c.  xlii. 

This  prison  and  house  of  correction  being  alao  inadequate,  a  new 
prison  has  been  built  as  a  aubstitnte  for  it,  under  the  provisions  of 
the  acta  relating  to  gaols  from  stat.  4  G.  4»  c  64,  to  stat  2  &  3  Vict. 
e.  56. 

If  the  new  prison,  being  substituted  for  the  former  gaol,  is  subject  to 
the  power  of  appointment  which  related  to  that  gaol,  the  right  of  the 
justices  is  established.  But  our  decbion  in  their  favour  is  not  rested  on 
this  ground. 

As  the  new  prison  was  built  under  the  powers  of  stat.  4  G.  4,  c.  64, 
extended  by  subsequent  acts,  the  provisions  of  that  statute  relating  ta 
tiie  appointment  of  the  gaoler  are  applicable.  By  sect.  25  the  justices 
in  quarter  sessions  are  empowered  to  appoint  the  keepera  for  every  pri* 
son  within  their  jurisdiction,  to  which  this  act  shall  extend,  except  the 
keeper  of  the  common  gaol.  Tbia  act  extended  only  to  the  boroughs 
named  in  the  schedule  (A)  thereof,  Leeds  not  being  one :  but  the  pro- 
-vision  relating  to  the  power  of  appointment  appears  to  be  extended  to 
the  justices  of  this  borough  by  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  38,  enact* 
ing  '^  that  *all  the  powers  of  regulation"  which,  before  the  pass-  r^Qo^ 
ing  of  stat.  5  &  6  W.  4,  c.  7&,  '^  were  possessed  by  the  justices  ^ 
having  the  government  or  ordering  of  any"  "  gaol  or  house  of  correc- 
tion" belonging  to  any  borough  named  in  the  schedule  of  stat.  5  &  6 
W.  4,  c.  76,  ''  and  all  things  by  any  act  of  parliament  provided  to  be 
done"  at  any  quarter  sessions  of  the  peace  '^  in  relation  to  the  regulating 
of  any  such  gaol  or  house  of  correction"  shall,  subject  as  mentioned,  be 
exercised  by  the  justices  of  the  borough  to  which  such  gaol  or  house  of 
correction  shall  belong,  at  a  quarterly  session  held  for  that  purpose.  The 
power  of  appointing  a  gaoler  appears  to  be  a  thing  in  relation  to  the 
regulating  a  gaol,  provided,  as  well  by  stat.  4  G.  4,  c.  64,  as  by  the 
local  acts,  to  be  done  at  a  quarter  sessions  of  the  peace  in  respect  of  the 
prisons  within  the  jurisdiction  of  the  justices  in  those  acts  respectively 
mentioned,  and  therefore  to  be  conferred  on  the  justices  of  thb  borough* 
If  the  power  had  not  been  conferred  on  the  justices  by  these  acts,  we 
think  that  stat.  2  &;  3  Vict,  c^  56^  s.  1,  extending  to  all  gaols  and  houaes 
of  correction  in  England  the  provisions  of  stat.  4  G.  4,  c.  64,  subject 
to  exceptions  not  here  applicable,  would  have  operated  to  confer  it. 
This  view  is  in  accordance  with  Hammond  v.  Peacock,  1  Exch.  41. 

It  was  contended  for  the  mayor  that  the  right  to  appoint  in  respect 
of  this  prison  was  vested  in  him  by  the  charter,  and  was  not  vested  in 
the  justices  by  stat.  4  G.  4,  c«  64^  s.  25,  because  it  was  a  common  gaoL 
But,  aa  the  new  prison  is  a  substitute  for  that  built  under  the  local  acts. 
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^9681  ^^^  ^^^  become  inconvenient  in  respect  *of  size  and  sitnatioQ, 
''  if  the  statutes  relating  to  gaols  did  not  apply,  the  claim  for  the 
justices  under  the  local  acts  would  in  our  judgment  be  preferable  to  that 
of  the  mayor  under  the  charter.  Also,  by  reason  of  the  same  snbstitu* 
tion,  we  are  of  opinion  that  the  new  prison  is  not  shown  to  be  included 
in  the  term  common  gaol,  which  can  be  clearly  applied  in  respect  of 
county  gaols,  but  is  undefined  in  respect  of  boroughs;  the  affidavits 
moreover  showing  that,  in  respect  of  this  borough,  the  gaols  of  York 
Castle  and  of  Wakefield  House  of  correction  have  been,  and  yet  are, 
used  as  the  common  gaols  of  the  borough.  This  decision  does  not  con* 
flict  with  Regina  v.  The  Bishop  of  Bath  and  Wells,  5  Q.  B.  147,  which 
rested  on  the  fact  that  the  town  council  of  Bath  were  de  facto  in  the 
exercise  of  the  franchise  of  appointing  a  gaoler,  and,  therefore,  had  the 
appointment  of  a  chaplain  under  stat.  2  &  S  Vict.  c.  56,  s.  15,  whereas, 
in  the  present  case,  before  the  year  1815  the  mayor  took  no  part,  except 
as  member  of  the  corporation,  and  since' 1815  has  taken  no  part,  in  the 
appointment  of  a  gaoler. 

It  was  submitted  for  the  Recorder  that,  by  stat.  5  &  6  W.  4,  c.  76,  s. 
105,  the  cognisance  of  all  matters  cognisable  by  the  Quarter  Sessions 
for  a  county  is  vested  in  him  (see  Regina  v.  The  Recorder  of  Mullj  8 
A.  &  E.  638,  Regina  v.  St.  Lawrence  Ludlow,  11  A.  &  E.  170),  and, 
as  the  justices  in  Quarter  Sessions,  under  stat.  4  Q.  4,  c.  64,  s.  25, 
could  appoint  a  gaoler,  he  had  the  same  power,  and,  farther^  that  stat 
7  W.  4  &  1  Vict.  c.  78,  s.  88,  did  not  take  that  power  from  him,  and 
vest  it  in  the  justices  of  the  borough,  because  it  was  confined  to  the 
*Q6Q1  P^^®^^  ^^  ^regulating  gaols,  given  by  stat.  4  G.  4,  c.  64,  and  the 
power  of  appointing  a  gaoler  is  not  included  under  a  power  of 
regulating  gaols.  But  we  are  of  opinion  that  sect.  88  last  mentioned 
does  relieve  the  Recorder  from  this  duty.  Stat.  4  G.  4,  c.  64,  accord- 
ing to  its  title,  consolidates  *^  the  laws  relating  to  the  building,  repairing 
and  regulating"  gaols ;  and  it  contains  various  provisions  for  appoint- 
ment of  gaolers  and  other  officers.  By  stat.  7  W.  4  &  1  Vict.  c.  78,  s. 
87,  the  powers  provided  by  stat.  4  G.  4,  c.  64,  for  building  and  repairing 
gaols  were  vested  in  the  town  council ;  and  by  sect.  38  the  powers  pro- 
vided in  relation  to  the  regulating  of  any  borough  gaol  were  vested  in 
the  justices.  We  consider  that  in  this  division  the  power  of  appointing 
a  gaoler  was  not  omitted ;  and,  as  it  is  not  in  the  part  relating  to  build- 
ing and  repairing,  it  was  included  in  the  part  relating  to  regulation. 
Also  it  is  obvious  that  the  power  of  appointing  and  dismissing  the  gaoler 
has  an  intimate  relation  to  the  efiective  regulation  of  a  gaol. 

It  was  contended  for  the  town  council  that  the  usage  for  the  corpora- 
tion to  appoint  the  gaoler  had  vested  the  right  in  that  body,  although  the 
charter,  in  alear  words,  gave  it  to  the  mayor,  and  that  the  right  bad 
passed  from  the  corporation  to  the  town  council.  But  we  are  of  opinioa 
that  the  usage  did  not  alter  the  efiect  of  clear  words  in  the  charter.    It 
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was  contended,  further,  that  the  right  Tested  by  the  local  acts  in  the 
justices  of  the  borough  had  passed  to  the  town  council  by  stat.  5  &  6 
W.  4,  c.  76,  s.  116,  and  stat.  2  &  8  Vict.  c.  56,  s.  1,  the  first  giving  to 
town  councils  the  powers  which  were  given  to  justices  in  Quarter  Ses- 
sions by  stat.  4  G.  4,  c.  64,  in  respect  of  the  boroughs  named  in  schedule 
(A)  of  that  act,  and  the  second  extending  to  *all  borough  gaohs 
in  England  the  provisions  of  stat.  4  G.  4,  c.  64,  subject  to  excep-  "- 
tions  not  extending  to  the  power  of  appointing  a  gaoler.  But  we  are 
of  opinion  that  stat.  7  W.  4  &;  1  Vict.  c.  78,  ss.  87,  88,  had  distributed 
the  powers  of  stat.  4  G.  4,  c.  64,  to  the  town  council  as  to  building,  and 
to  the  justices  as  to  regulating,  before  stat.  2  &  8  Vict.  c.  56,  came  into 
operation ;  and  that  stat.  2  &  8  Vict.  c.  56,  extends  to  all  borough 
gaols  the  powers  of  stat.  4  G.  4,  c.  64,  subject,  among  other  modifica- 
tions, to  those  introduced  by  stat.  7  W.  4  &  1  Yict.  c.  78,  ss.  87,  88 ; 
sect.  38  giving  the  power  of  appointment  to  the  justices  of  the  borough. 
It  was  contended,  further,  that,  as  the  new  prison  was  a  substitute  for 
that  to  which  the  justices,  by  the  local  acts,  appointed  the  gaoler,  stat. 
6  &  7  W.  4,  c.  105,  s.  8,  enacting  that  everything  provided  by  any  local 
acts  to  be  done  by  the  justices,  except  what  relates  to  the  business  of  a 
Court  of  criminal  judicature,  may  be  done  by  the  town  council,  gave  that 
power  of  appointment  to  the  town  council.  But  we  are  of  opinion  that 
the  appointment  of  a  gaoler  is  within  the  exception  above  mentioned,  and 
also,  as  before  stated,  that  the  appointment  to  the  new  prison  is  within 
Btat.  7  W.  4  &  1  Vict.  c.  78,  s.  88. 

On  this  examination  of  the  statutes,  it  appears  to  us  that  the  justices 
are  entitled,  and  the  other  claimants  are  not.  And  we  would  add 
that,  if  such  complicated  enactments  were  doubtful,  expediency,  in  our 
judgment,  supports  the  construction  imposing  this  duty  on  the  justices 
of  the  borough. 

The  rule  for  a  quo  warranto  is,  therefore,  made  absolute. 

Rule  absolute.(a) 

t  (a)  ReporUd  hj  H.  DiTison,  Esq. 
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♦OTn  *^'^  QUEEN  V.  The  Inhabitmnts  of  MABTON  CUM 
*^^J  GRAFTON.    Ju/yT. 

An  ezunioatkm  in  rapport  of  a  deriTative  lettlement  gave  the  date  of  the  maiiafe  of  the  paa- 
per*8  father,  bat  omitted  to  giro  the  place.  The  Seaeiona  decided  that  the  oniaBfla  «« 
immaterial ;  and  thia  Court,  on  a  eaae  atated,  confirmed  their  dedaion. 

A  groond  of  appeal  against  an  order  of  remoTai  staled  that  C,  who  resided  in  the  respondeat 
parish  under  a  certificate,  acquired  a  settlement  therein  **  by  reaeon  of  his  aett&ng  upon,  and 
lenting  and  oocupying  a  tenement  of  the  yearly  Talue  of  101.,  **  dtc.  Aid  that  the  gioimd 
of  appeal  waa  insufficient  under  stat.  9  &.  10  W.  3,  e.  11. 

A  caee  from  quarter  sessions  must  not  submit  a  question  to  this  Court  on  the  sufficiency  ol 
ezaminationa  or  gromidaof  appeal,  with  a  direction  that,  if  the  Court  diould  decide  in  ^our 
of  their  anfficiency,  the  case  may  be  aent  back  to  sessions  lo  be  reheard  on  the  merits :  bat 
the  merits  should  be  heard  by  the  sessions  in  the  first  instance,  so  that,  if  any  question  then 
remain  for  this  Court,  its  decision  may  be  final. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of  Jolrn 
Coates,  kcj  from  the  township  of  Wath,  in  the  North  Riding  of  York- 
shiroy  to  the  township  of  Marton  cum  Grafton,  in  the  West  Riding  <^ 
the  same  county,  the  Sessions  confirmed  the  order,  subject  to  a  case. 
The  case  set  forth  the  following  facts. 

The  examination  of  Joseph  Goates  the  pauper's  father,  after  stating 
that  in  1812  he  obtained  a  certificate  acknowledging  him  to  be  settled  in 
the  appellant  parish,  proceeded  thus :  "  Which  certificate  I  delivered  to 
the  overseers  of  the  said  township  of  Wath  in  the  year  1812,  when  I  came 
to  reside  in  that  township ;  and  accordingly  from  that  time  to  this  I 
have  dwelt  in  the  said  township  of  Wath  under  the  said  certificate. 
About  the  year  1812  I  was  legally  married  to  my  wife  Margaret.  John 
Goates  of  Wath  aforesaid,  the  pauper  above  named,  was  one  of  our 
children  bom  after  our  marriage." 

The  first  ground  of  appeal  alleged  that  the  grounds  of  removal,  and 
the  facts  and  evidence  in  support  of  the  same,  were  not  set  forth  with 
sufficient  certainty.  The  fifteenth  ground  alleged  that  in  the  years 
1817,  1818  and  1819,  and  in  each  and  every  of  them,  Joseph 
•0*791  *^^^^^^  *'  acquired  a  settlement  in  your  said  township  of  Wath 
-■  by  reason  of  his  settling  upon,  and  renting  and  occupying,  in 
each  and  every  of  those  years,  a  tenement  of  the  yearly  value  of  102., 
which  said  tenement  consisted  of,''  &c.,  '^  rented  by  the  said  Joseph 
Goates  of  one  William  Pearson,"  &c.  The  sixteenth  ground  of  appe^ 
which  set  up  a  subsequently  acquired  settlement  of  the  same  kind, 
became  immaterial. 

At  the  trial,  the  appellants  objected  that  the  examination  of  Joseph. 
Goates  did  not  state  where  he  was  married.  The  Sessions  overruled  Uie 
objection.  The  respondents,  having  proved  their  case,  objected  to  the 
appellants  being  permitted  to  give  any  evidence  in  support  of  their 
fifteenth  ground  of  appeal,  because  it  contained  no  statement  that  J.  C« 
had  resided  forty  days  in  Wath.  The  appellants,  in  answer,  contended 
that  such  statement  of  residence  was  unnecessary  because  it  was  con- 
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tained  in  the  examination,  and  there  was  in  the  said  groand  of  appeal  a 
sufficient  reference  to  the  examination  to  incorporate  it  for  this  purpose. 
The  Sessions  decided  that  there  was  no  such  sufficient  reference ;  and 
also  that  the  same  ground  of  appeal  was  bad  for  not  showing  that  stat. 
9  &  10  W.  89  c.  11,  relating  to  the  mode  by  which  only  a  settlement  can 
be  gained  by  certificated  persons,  had  been  complied  with;  but  they 
granted  a  case  upon  both  of  the  above  points. 
The  Sessions  confirmed  the  order,  subject  to  the  opinion  of  the  Court. 
If  the  Court  should  be  of  opinion  that  the  omission  of  the  place  where 
the  marriage  was  solemnised  was  a  material  one,  the  order  was  to  be 
quashed :  or,  if  the  Court  upon  this  point  should  be  of  a  contrary  opi- 
nion, and  yet  of  opinion  that  the  fifteenth  ground  of  appeal  was  not 
bad  on  account  of  the  alleged  defects  above  ^stated,  the  appeal 
was  to  be  sent  back  to  the  Sessions,  to  be  heard  on  the  merits.  L  ^' ^ 
The  case  was  argued  in  Easter  term  Ia8t,(a) 

JPoihletfj  in  support  of  the  order  of  Sessions.  First :  it  was  unneces- 
sary that  the  examination  should  give  the  place  of  marriage :  marriage 
itself  may  be  proved  by  reputation.  Besides,  the  question,  whether  the 
examination  was  sufficiently  explicit,  was  for  the  Sessions  exclusively. 
Secondly :  the  fifteenth  ground  of  appeal  is  clearly  bad :  it  neither  con- 
tains an  allegation  of  residence  nor  refers  to  the  examination,  which 
does  contain  such  allegation ;  nor  does  it  show  any  other  renting  of  a 
tenement  than  would  be  needed  under  stat.  18  &  14  Car.  2,  c.  12, 
although  by  stat.  9  &  10  W.  3,  c.  11,  a  certificated  person  can  gain  no 
settlement  unless  he  "  take  a  lease.'' 

Sli98j  contrft.  The  case  for  the  respondents  depended  entirely  upon 
the  marriage ;  and  they  should  have  given  full  information  respecting  it. 
The  time  of  hiring  and  service,  and  the  name  of  the  master,  must  be 
stated  where  a  settlement  by  hiring  and  service  is  set  up ;  Hex  v.  The 
Juittces  of  JDerbyshirej  6  A.  &  E.  885,  Regina  v.  BridgewaUfy  10  A.  k 
E.  698.  For  the  purpose  of  enabling  the  appellants  to  make  due  inqui- 
ries, it  was  essential  that  they  should  have  notice  of  the  place  of  mar- 
riage. Secondly,  the  fifteenth  ground  of  appeal  is  good.  A  lease  is  not 
Becessary  to  the  gaining  a  settlement  under  stat.  9  &  10  W.  8,  c.  11 ; 
B.ex  V.  Crofty  8  B.  &  Aid.  171.  The  examination  contains  a  complete 
allegation  of  residence :  it  was  ^therefore  unnecessary  to  repeat  p^Q..^ 
such  allegation  in  the  ground  of  appeal.  Regina  v.  North  Bovey^  '- 
2  Q.  B.  500,  and  Regina  v.  Stowfordy  2  Q.  B.  526,  are  not  in  point ;  for 
in  those  cases  neither  the  examination  nor  the  ground  of  appeal  by  itself 
contained  a  complete  allegation  of  an  essential  fact;  and  a  combination 
of  the  two  instruments  could  not  be  resorted  to,  because  there  was  no 
Bufiicient  reference  from  the  ground  of  appeal  to  the  examination. 

Lord  Denman,  C.  J.  We  are  cleiirly  of  opinion  that  the  objection 
taken  to  the  examination  is  untenable.  As  to  the  objection  taken  to  the 
ground  of  appeal,  the  Sessions  have  placed  us  in  a  difficulty  by  their 

Ifl)  April  SSth.    Belbra  Lord  Dunuv,  C.  J.,  PattisoVv  WieBnuii  and  Eali»  Ji. 
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The  declaration  also  contained  counts  for  goods  bargained  and  soUy 
work  and  labour,  money  paid,  and  interest,  and  on  an  account  stated. 

Separate  pleas  of  Non  assumpsit  were  pleaded  bj  the  defendints 
Mouls  and  Ekin.     Issues  thereon.     The  other  pleas  are  not  material 

The  defendant  Hullmandel  suffered  judgment  bj  default. 

The  cause  was  tried,  before  Wiohtman,  J.,  at  the  Middlesex  sittuigi 
after  Easter  term,  1846.  It  appeared  that  the  defendants  were  sued  u 
members  of  the  provisional  committee  of  a  projected  company,  called 
'^The  Common  Road  Steam  Conveyance  Company,"  for  the  balance 
claimed  in  the  declaration.  The  Company  was  set  on  fo^  in  the  earlj 
part  of  1889.  A  provisional  committee  was  formed,  of  which  Ekin, 
HuHmandel  and  ^others  were  active  members.  At  the  beginning 
J  of  November,  18S9,  the  committee  gave  the  plaintiff  a  verbal  order 
to  manufacture  the  machinery  in  question.  At  a  meiting  of  the  com- 
mittee, which  the  plaintiff  attended,  on  14th  Novemler,  1839,  the  fol- 
lowing  resolution  was  passed :  ''That  Mr.  Beale  be  nquest^  forthwith 
to  proceed  with  the  construction  of  the  boiler  and  machinery,  under  the 
direction  of  the  committee  of  works,  on  the  terms  and  conditions  follcw- 
ing:  that  Mr.  Beale  shall  be  allowed  monthly  to  dra^  such  suu  as  he 
may  wish,  not  exceeding  the  price  of  the  work  done  and  materials  supplied 
for  the  time  being,  and  that  the  work  be  completed,  if  practicable,  bj 
the  beginning  of  February,  1840."  A  copy  of  this  resolution  was  sent 
to  the  plaintiff  shortly  afterwards.  The  plaintiff  then  commenced  ths 
work.  At  the  beginning  of  the  year  1840,  defendant  Mouls  first  became 
a  member  of  the  committee.  He  attended  a  meeting  of  the  committee 
on  the  7th  January  in  that  year,  when  it  was  resolved  that  2002.  should 
be  paid  to  plaintiff  on  account ;  and  also  attended  several  other  subse- 
quent meetings,  at  which  similar  payments  were  voted,  and  alterations 
in  the  machinery  were  suggested  and  adopted  by  the  committee.  It 
also  appeared  that  Mouls,  as  a  member  of  the  committee  of  works, 
inspected  the  progress  of  the  work  from  time  to  time  at  the  plaintiff's 
factory,  and  assisted  in  making  experimental  trips  with  the  carriage. 
The  work  was  completed  about  June  in  the  same  year.  Letters  from 
Mouls  to  the  plaintiff,  in  answer  to  applications  for  payment  of  the 
balance,  were  given  in  evidence.  In  one  of  these  letters  Mouls  admitted 
his  liability,  and  promised  payment.  The  aggregate  payments  on  account 
^g^g-  amounted  to  900/. ;  and  *the  balance  unpaid  was  4922.  The 
^  company  having  refused  either  to  pay  this  balance  or  to  receife 
the  machinery,  this  action  was  brought. 

At  the  close  of  the  plaintiff's  case,  it  was  objected  that  the  contrsct 
sued  upon  was  entered  into  before  Mouls  became  a  member  of  the  com* 
mittee,  and  that  he,  therefore,  could  not  be  liable.  The  learned  Jadge 
was  of  this  opinion,  and  nonsuited  the  plaintiff,  reserving  leave  to  more 
to  enter  a  verdict  for  an  amount  contingently  assessed  by  the  juxj,  on 
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saeh  eomits  (if  any)  of  the  declaratioii  as  the  Court  Bhonld  think  main* 
tainable* 

Bumfrejfj  in  Trinity  term,  1846,  obtained  a  rule  nisi  accordingly. 

In  Easter  term  last,(a) 

Or<nader  showed  cause  for  Mouls,  and  Butt  for  Ekin  The  contract 
in  this  case  was  made  on  14th  November,  1889.  The  defendant  Monli 
was  no  party  to  it,  and  cannot  be  made  liable  for  its  non*performanc6k 
Whitehead  v.  Barrwn^  2  M.  &  Rob.  248,  is  an  express  authority  that  a 
member  of  a  joint  stock  company  is  not  liable  for  the  price  of  goods 
ordered  before  he  became  a  member,  though  they  are  delivered  after* 
wards.  In  Bamett  v.  Lamlerty  15  M.  k  W.  489,  the  defendant's 
liability  was  not  carried  back  beyond  the  time  when  he  became  a  mem« 
ber  of  the  provisional  committee ;  and  WiUfm  v.  Letm^  2  M.  k  G.  197, 
is  to  the  same  effect.  In  Maudslay  v.  Lt  Blane^  2  Car.  k  P.  409  n, 
the  defendant  not  only  inspected  the  work,  for  which  he  was  held  liable, 
while  *it  was  in  progress,  but  was  a  director  at  the  time  the  work  r^^goA 
was  ordered.  In  Hx  parte  Peekj  6  Yes.  602,  604,  Lord  Eldon  '- 
says  that  **  slight  circumstances  might  be  sufficient,  where  in  the  original 
transaction  the  party  to  be  bound  was  not  a  partner,  but  at  the  subse* 
quent  time  had  acquired  all  the  benefits,  as  if  he  had  been  a  partner  in 
tiie  original  transaction,''  but  it  is  admitted  that  the  doctrine  is  other- 
wise at  law.  The  plaintiff  cannot  rely  on  the  account  stated,  for  the 
promise  to  pay  was  made  by  Mouls  only. 

Humfregy  PaUrwiorff  and  S.  J.  Hodgwn^  contri.  It  has  been 
assumed,  on  behalf  of  the  plaintiff,  that  the  question  is,  whether  Mouls 
can  be  liable  on  a  contract  made  by  the  company  before  he  joined  it ; 
whereas  the  question  really  is,  whether  there  was  not  evidence  that  the 
contract  was  made  after  he  joined  the  Company.  Suppose  a  firm  of  two 
partners  to  order  an  engine  of  ten  horse  power ;  afterwards  a  third 
partner  to  join,  and  all  three  request  to  have  an  engine  of  twenty  horse 
power  instead.  If  the  engine-maker  assent  to  that  request,  the  old 
contract  is  rescinded,  and  a  new  one  entered  into.  The  resolution  of 
14th  November  was  merely  a  medium  of  proof,  and  not  the  specific  con* 
tract.  Such  a  resolution  is  neither  an  agreement  nor  a  memorandum 
of  an  agreement,  within  the  Stamp  Act,  55  G.  8,  c.  184  (Sched* 
Part  I.  Agreeme7U)\  VaughUm  v.  Briney  1  M.  &  Gr.  859,  Lticoi 
T.  Beachy  1  M.  &  Gr.  417.  Lord  Eldon,  in  the  passage  already  cited 
from  Ex  parte  Peele^  does  not  restrict  himself  to  equitable  doctrines; 
for  the  very  next  words  in  his  judgment  are :  ^'  and  it  would  not  be 
unwholesome  for  a  jury  to  infer  largely,  that  that  obligation,  clearly 
^according  to  conscience,  had  been  given  upon  an  implied  r^go^ 
authority :"  and  observations  of  the  same  character  are  made  by 
Lord  Thurlow  in  Ex  parte  Jackean^  1  Yes.  jun.  181.    Even  as  to  old 

(a)  Mar  3d.    Befora  Lord  Divmah,  C.  J.,  Pattisov,  Colkkd«b  and  Wi«btmix,  J^. 
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partnership  debts,  an  incoming  partner  may  *^  become  liable  for  saeh 
debts,  by  expressly  assuming  them  upon  a  proper  conaideratioD,  or  okke^ 
wise  dealing  with  the  creditor  in  such  a  manner  as  to  create  an  implied 
obligation  and  duty  to  pay  the  same  in  common  with  the  old  firm;** 
Story's  Commentaries  on  the  Law  of  Partnership,  §  152.    In  the  pr^ 
sent  case,  the  new  firm  took  up  the  old  contract,  which  was  preTiondj 
only  inchoate;  or,  if  it  was  a  complete  contract,  entered  into  a  new  c<m- 
tract  in  substitution  of  it.     [Wiohtmak,  J.    When  was  the  new  contract 
made  ?]    On  the  7th  January,  1840,  when  Mouls  had  become  a  psrtner, 
and  a  payment  on  account  of  the  engine  was  made  with  his  sanctioD. 
Until  payment  by  way  of  earnest,  there  was  no  binding  contract    It  is 
true  that  the  work  was  commenced  before  Mouls  became  a  partner:  but 
the  plaintiff  might,  if  he  pleased,  have  repudiated  the  order,  and  h&?e 
given  the  benefit  of  the  work  to  any  other  purchaser.    HeUby  y.  ifeart, 
5  B.  &  C.  504,  is  in  point.    There  the  keeper  of  a  coach  office,  who 
was  also  a  part  owner  in  several  coaches,  made  a  contract  with  a  trades- 
man for  the  carriage  of  parcels,  which  the  latter  was  in  the  habit  of 
sending  from  that  office  to  his  customers ;  and  it  was  held  that  this 
contract  was  binding  upon  those  who  subsequently  became  partners  with 
the  carrier. 

Secondly.  Independently  of  the  special  count,  the  plaintiff  is  entitled 
to  recover  on  his  count  for  goods  bargained  and  sold,  within  the  authority 
of  EllioU  V.  Py&iM,  10  Bing.  512.  Muehhw  v.  Mangles,  1  Taunt  318, 
*Qf)9i  ^  ^^^  applicable ;  for  *the  chattel  in  that  case  was  not  finished  at 
-'  the  time  when  the  question  of  property  arose.  The  property  in 
the  plaintiff's  work,  indeed,  passed  portion  by  portion  to  the  defendants 
as  the  instalments  for  such  portions  were  successively  paid :  a  principle 
fully  established  in  Clarke  v.  Spence^  4  A.  &  E.  448,  and  Wooii  v. 
Russell,  5  B.  &  Aid.  942.  Cur.  adv.  vuU. 

Lord  Denmak,  C.  J.,  now  delivered  judgment 

This  was  an  action  in  assumpsit  for  not  accepting  or  paying  for  a 
steam  carriage,  against  the  defendants,  who  were  three  of  the  members 
of  a  company,  or  proposed  company,  called  ^^  The  Common  Road  Steam 
Conveyance  Company.''  The  declaration  contained  a  special  count,  and 
counts  for  goods  bargained  and  sold,  for  work  and  labour,  money  paid, 
and  upon  an  account  stated. 

It  was  perfectly  clear  that  the  special  count  was  not  supported  by  the 
evidence.  It  was  founded  upon  a  contract  said  to  have  been  made  by 
the  defendants  with  the  plaintiff,  and  the  terms  of  which  were  set  ont 
Such  a  contract,  in  its  terms,  was  proved,  but  made  at  a  time  anterior 
to  that  when  the  defendant,  Mouls,  was  shown  to  have  become  a  mem- 
ber of  the  Company.  In  the  course  of  the  argument  the  special  const 
was  in  effect  abandoned ;  and  the  question  ultimately  turned  upon  tho 
count  for  goods  bargained  and  sold,  under  which  it  was  contended  that 
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ike  plaintiff  was  at  all  events  entitled  to  a  verdict.  But  it  appears  to  os 
that  the  plaintiff's  right  to  recover  npon  that  count  is  met  hj  the  same 
objection.  The  contract  for  building  the  steam  carriage  was  made  by 
the  plaintiff  with  a  '^committee  of  the  Company  on  14th  Novem-  r^igoo 
hetj  1889 ;  and  as  the  work  proceeded,  alterations  were  made  in  ^ 
its  constraction  from  time  to  time,  with  the  approbation,  and  sometimes 
at  the  suggestion,  of  members  of  the  committee.  In  January  of  the 
following  year,  the  defendant,  Mouls,  became  a  member,  and  took  an 
active  part  in  trying  and  making  experiments  with  the  carriage,  and, 
upon  an  application  for  money  by  the  plaintiff,  had  on  one  occasion 
promised  payment. 

Under  these  circumstances  it  was  contended  that  the  three  defendants 
ir^te  liable,  not  upon  the  original  contract  of  November,  1839,  under 
whidi  the  building  of  the  carriage  had  commenced,  and  which  was  the 
only  expreis  contract  proved,  but  upon  a  new  contract  in  January  of  the 
following  year  to  be  implied  from  the  circumstance  of  Mouls,  and  the 
other  two  defendants  who  were  parties  to  the  original  contract,  uniting 
at  that  time  in  giving  directions  about  the  carriage,  and  from  the  sub- 
sequent promise  of  payment  by  Mouls,  who  was  not  a  party  to  the 
original  contract.  But  we  are  of  opinion  that  there  is  no  sufficient 
ground  for  implying  such  new  contract :  only  one  contract  in  fact  was 
proved ;  and  there  is  no  evidence  that  it  ever  was  rescinded  by  those 
who  were  parties  to  it.  The  circumstance  of  Mouls  afterwards  acquir- 
ing an  interest  in  the  subject-matter  of  the  contract  will  not  make  him 
a  party  to  that  contract ;  and  his  promise  of  payment,  as  far  as  his 
liability  is  concerned,  was  without  consideration ;  nor  will  that  promise 
support  the  count  upon  an  account  stated,  as  it  was  the  promise  of 
2f  ouls  only.  The  first  time  Mouls  appeared  as  a  member  of  the  pro- 
jected Company  was  on  the  7th  of  January,  1840,  when  he,  with  other 
members  of  the  Company,  authorised  a  payment  of  200Z.  to  the  plain- 
tiff, on  account  of  the  *steam  carriage  then  building ;  and  it  was  j-^qq^^ 
8aid  that  by  this  payment  the  property  in  the  carriage,  as  far  as  ■- 
it  was  built,  passed  to  the  defendants,  according  to  the  decision  in 
Woods  V.  RuMelly  5  B.  &  Aid.  942.  It  is  not  necessary  to  consider  how 
far  that  case  may  be  applicable  to-this,  as  to  the  property  passing  by 
the  payment  on  account,  because  we  think  that  if  the  property  did  pass  it 
'Would  pass  according  to  the  contract  under  which  the  payment  was 
made,  and  to  which  Mouls  was  not  a  party,  and  that  it  would  not  have 
the  effect  of  vesting  the  property  in  him. 

The  case  of  HeUby  v.  Mearsy  5  B.  &  C.  504,  was  also  relied  upon,  as 
showing  that  a  subsequent  partner  may  be  bound  by  a  contract  made 
-with  his  partners  before  he  joined  them.  In  that  case  a  contract  had 
l>een  made  as  to  the  terms  upon  which  goods  should  be  carried  by  some 
of  the  defendants,  partners  as  carriers,  before  the  incoming  partner 
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joined  them ;  and  it  was  held  that,  the  bnsineaB  being  earned  oa  m 
usual,  he  vas  bound  by  the  previoua  contract.  But  in  that  ease  a  aew 
contract  arose  upon  the  delivery  of  each  fresh  parcel  of  goods  for  Ci^ 
riage ;  and  the  only  question  was  as  to  the  terms  of  such  newoontrset; 
and,  nothing  more  appearing,  it  was  presumed  that  the  new  partaor 
agreed  to  carry  upon  the  same  terms  as  before.  This  case  might  han 
applied  if  other  steam  carriages  had  been  ordered  after  Mouk  joined  the 
undertaking,  and  nothing  had  been  said  as  to  the  terms ;  but  it  does  not 
apply  to  the  present  case. 

Upon  the  whole,  therefore,  we  aE%  of .  opi&p  that  the  nonsuit  ought 
to  stand.  ^'^..^  v  v  '•^  ^ *  ^Rule  diseharged.(e) 

(a)  Reported  by  H.  DtTiaon,  Eeq. 
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THE  PKLNCIPAL  MATTERS 


ABATEMENT. 

I.  Of  writ  of  enor,  653.    Eiioft,  L 

II.  By  death,  652.    Euos,  I. 

ABANDONMENT. 

I.  Of  proceedings. 
When  incompldte  fat  not  indemnifying  the 

oiher  party. 

A  woman  applied  at  petty  aeaaions  for  an 
order  of  filiation.  The  eaae  was  adjourned, 
and  an  order  made,  at  the  adjourned  petty 
•esaions,  on  the  putative  father,  who  appeal- 
ed to  the  quarter  sessions.  Before  those 
sessions  were  held,  the  attorney  ibr  the  mo- 
ther gave  notice  of  abandoning  hia  order,  and 
tendered  to  the  appellant'a  attorney  1/.  lOf . 
for  coats,  which  be  accepted,  supposing  the 
sura  to  be  offered  in  discharge  only  of  the 
coats  of  the  adjournment,  and  the  sum  being, 
in  fact,  much  below  the  whole  amount  of 
costs.  The  residue  being  unpaid,  the  mo- 
ther^a  attorney  requested  the  justices  in 
petty  sessions  to  rebesr  the  case  for  the  pur- 
pose of  making  another  order.  On  their  re* 
fiisal,  and  motion  for  a  mandamua. 

Writ  refused ;  because  the  abandonment 
had  not  been  completed  by  replacing  the 
appellant  in  his  original  situation,  and  thftre- 
Ibre  the  order  was  still  in  force.  Begina  ▼. 
Hincklif,  356. 
II.  Of  bastsrdy  order,  356.    Ante,  I. 

ACCEPTANCE. 

I.  Under  the  stat.  of  frauds.  111.    ViiinoBS, 

III.  1. 

II.  Of  bill  of  exchange.    Bill,  11. 

III.  Of  miataken  amount,  356.    Abahdok- 
XIMT,  I. 

ACCESSORY. 
Costs,  679.    Bills,  II.  4. 

ACCIDENT. 
Of  the  ssss,  517.    Affsbiobtmskt,  1. 1. 

ACCOMMODATION. 
Jkorommoiatioii  bills,  966.    Bills,  IL  IV. 


ACCOUiNf. 

I.  Set  off  in. 

When  precluded  by  agreement  with  thiri 
party,  266.    Bills,  IV. 

II.  Effect  in  evidence. 

1.  Both  sides  to  be  looked  at :  no  signed  S  J 
delivered,  i82.    Attoewit,  VIII.  1. 

2.  Of  receiver,  evidence,  326.    Rbjit,  I.  L 

ACCOUNT  STATED. 

I.  By  one  of  aeveral  oo-defendanta,  when  not 
enough  to  charge  the  others,  976.  Comya* 
»Y,  V.  1. 

II.  By  trustee  with  cestui  que  trust,  844. 
Tbustbb,  I. 

ACTION. 

I.  Whether  an  action  liea. 

By  cestui  que  trust  against  trustee,  244. 
Tbustbbj  L 

II.  When  it  does  not  lie. 

1.  To  enforce  payment  of  annual  snbscrip* 
tions,  868,  876.    Poob,  XVI.  1. 

2.  To  contest  rate  not  appealed  against,  868, 
Poob,  XVI.  1. 

3.  To  recover  excess  levied  under  rega.v 
judgment  and  ezecutbn,  152.  Ezbcj- 
TION,  VII.  1. 

III.  Frovisiona  taking  it  away. 

1.  When  not  taken  away  by  provisio:!  ^f 
another  remedy,  952.    Barkbupt,  II. 

2.  Distinction  between  bar  of  debt  and  pre« 
vention  of  recovery,  482.  Attobkbt, 
VIII.  1.  • 

IV.  Limitation  of.    LiiiiTATioir. 

V.  Notice  of :  under  sUt.  7  &  8  G.  4,  c.  30, 
ss.  24,  28,  41. 

What  question  ss  to  bons  fides  and  belief  to 

be  left  to  the  jury. 

In  trespaae  for  false  imprisonment,  it  sp« 
peered  that  plaintiff  had  been  given  in  charge 
to  a  constable  by  defendant  without  warrant, 
for  doing  malicioua  injury  to  a  house.  De« 
fendant  was  attorney  to  the  owner  of  the 
houae,  and  alleged  that  he  had  acted  under 
atat.  7  &  8  G.  4,  c.  30,  aa.  24,  28,  and  was 
entitled  to  notice  of  action  under  sect.  41. 
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The  Judge  uMd  the  jury  whether  the  de- 
fendtnt  had  acted  bona  fide,  and  on  their 
anawering  in  the  affirmatiTe,  nonaoited  the 
plaintiflffor  u-ant  of  notice. 

Htld^  that  the  jurf  ahonld  have  been 
aaked  (with  reference  to  aection  28,  which 
enacta  that  persona  found  offending  may  be 
apprehended  without  warrant  '*  by  the  owner 
of  the  property  injured,  or  his  aervant,  or  ai;  ▼ 
person  authoriaed  by  him**)  not  onty,  gene- 
rally,  wheiher  the  defendant  acted  bon&  fide, 
but  whether  he  had  a  reaaonable  belief  that 
he  was  the  owner's  servant  or  had  hia  autho- 
rity.   Kiiuy.Bvenkeit  143. 

ACTUS  DEI. 
What  is  not. 
Confiscation,  517.    AFFiEiGBncEinr,  1. 1. 

ADJOURNMENT. 

I.  Of  quarter  sessions,  928.  Jubombvt,  IV.  1. 

II.  Adjourned  meeting,  powers  of,  747.  Coi- 
ONBA,  I.  1. 

ADMINISTRATOR. 

EXBCUTOBS  AHD  AdmIIIISTRATORS. 

ADMISSIBILITY. 
Etidkkck. 

ADMISSION. 
I.  By  whom. 

1.  By  trustee,  244.    Trustee,  I. 

2.  By  member  of  same  proviaional  commit- 
tee, 976.     COMPAITT,  V.  1. 

IL  By  pleading,  359.    P ARLTAMEifT,  IV.  2. 

III.  Estoppel  by,  563.    Mandajius,  V.  1. 
JV.  By  conduct. 

Conduct  ahowing  twenty  yeora'  occupation 

not  to  haye  been  adyerse. 

W.  H.,  seised  in  fee  of  a  house  and  land, 
died  in  1798,  teaying  a  widow,  and  his  son 
J.  H.  a  minor  above  fourteen  years  of  age. 
The  widow  (with  whom  J.  H.  lived)  con- 
tinued to  occupy  the  house  and  land.  In 
1798,  J.  H.  being  still  a  minor,  the  widow 
maiiied  the  defendant,  who  continued  thence- 
forward to  occupy  the  house  and  land.  In 
1805  J.  H.  left  the  premises,  but  occasionally 
reaided  there  afterwards  for  two  or  three 
weeks  at  a  time,  with  defendant  and  his 
wife.  The  wife  died  in  1841.  In  1842  J.  H. 
mortgaged  the  premises  in  fee  to  the  lessor 
of  plainttfl*  ibr  money  which  was  paid  to  the 
defendant,  defendant  himself  being  present 
at  the  execution  of  the  deed  and  privy  to  its 
contents,  and  receiving  the  money  from  J. 

H. 

Hdd,  that,  in  ejectment  by  the  mortga- 
gee, the  jury  were  warranted  in  presuming 
that  the  defendant  occupied  as  tenant  at  will 
to  J.  H.    Doe  dem,  Grovet  v.  Groveg,  486. 
V,  Of  attorneya,  940.    Attorney,  II.  1. 


ADVERSE  POSSESSION. 
L  Preaomption  of  tenancy  at  will,  486.  Ad- 
mission, IV. 
II.  See  alao,  130.    Trustex,  IL  1. 

AFFIDAVIT. 

I.  Befere  whom  sworn. 

Partner  of  attorney,  292.    Conttsance.  I.  L 

II.  In  general  terma,  when  sofficieai,  291 
Conusance,  1. 1. 

III.  Use  of  counter  aflUavita. 

On  claim  of  conuaanoe,  292.    Coeusascs, 
1.1. 

AFFREIGHTMENT. 

I.  Contract  to  carry  aafely :  exceptions. 

1.  Refusal  to  engraft  exceptions  of  t  printe 
nature. 

Assumpsit  by  shipper  on  a  contract  of  af- 
freightment. Declaration  stated  that  plain- 
tiff had  ahipped  on  board  defendant's  ahip, 
then  in  the  bay  of  Gibraltar,  and  bonod  fer 
London,  calling  at  Cadis,  certain  gooda  to 
be  aafely  conveyed  to  London,  and  there  de- 
livered in  good  order,  the  act  of  God,  tbt 
Queen's  enemies,  fire,  all  and  every  other 
dangera  and  accidenta  of  the  aeas,  riven,  and 
navigation,  of  whatever  nature  or  kind  ao- 
c^er,  save  risk  of  boata,  &c.,  excepted,  tbe 
plaintiff  paying  freight :  promise  by  deiind- 
ant  ao  to  convey  and  deliver  the  cargo,  aiv' 
ing  tbe  above  exceptiona :  breach,  that  ha 
failed  to  do  ao. 

Plea,  that  the  ahip  in  the  coarse  of  ber 
voyage  called  at  Cadis,  and  was  then  within 
the  jurisdiction  of  the  officers  4^  coatomf 
there,  and  of  a  certain  Court  of  Spain  ide- 
acribed  in  the  plea) :  that,  while  the  ahip 
waa  there,  the  gooda  were,  aooordiog  to  the 
law  of  Spain,  lawfully  taken  out  of  the  ahip 
by  the  aaid  officers,  againat  tbe  will  and 
without  the  default  of  the  defendant,  on  t 
charge  of  suspicion  of  their  being  contraband 
according  to  the  law  of  Spain,  and  were  con- 
fiacated  by  a  decree  of  the  aaid  Court,  npon 
the  charge  aforesaid.    On  demorrcr, 

Jltld,  that  the  plea  alleged  no  exnisa 
within  the  express  exceptions  in  the  ooa- 
tract ;  that  the  decree  of  oonfiacation  wu  is 
itaelf  no  answer ;  and  that  it  did  not  appear 
by  the  plea  to  have  been  incurred  through 
any  fault  of  the  plaintiff.  Judgment  far 
plaintiff.    Spenee  v.  Ckodwidt,  517. 

2.  Actua  Dei,  what  not,  517.    Ante,  1. 

3.  Act  of  the  Queen*a  enemiea,  what  not, 
517.    Ante,  1. 

4.  Peril  of  the  aeaa,  what  not,  517.  Ante,  1. 

5.  Confiscation  not  abown  to  be  thioagh 
fault  of  ahipper  is  not,  517.    Ante,  I. 

II.  Illegality,  517.    Ante,  L 1. 
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AGENT. 
L  Evidence  of  igeney. 

1.  Directions  to  raiM  money  on  a  cheel^  262. 
Bills,  VII. 

2.  Acts  done  in  oomplianoe  with  statatory 
regulations,  812.    Poon^  XXVI. 

II.  Acts  done  through  agency. 
DaliTery  of  check,  262.    Bills,  VII. 

AGREEMENT. 

See  COHTRACT. 

ALLOTTEE. 

Action  sgainst  for  deposit,  69L    Comyakt, 
VIL  L 

ALLOWANCE. 

I.  Of  poor  rate,  906.    Pooi,  XIX.  1. 

II.  Of   parish   apprenticeship,   230.     Pooi, 

xxin.  1. 

AMENDMENT. 
I.  Of  conviction,  540.    Coktictiok,  I. 
n.  Of  msgistrate's  return  by  party  interested, 
906.    Pool,  XIX.  1. 

APPEAL. 
I.  Generally. 

1.  Nature  of  appellate  jurisdiction,  668, 878. 
Pool,  XVL  1. 

2.  Effect  of  confirmation  on  appeal,  868, 
869.    Poos,  XVL  1. 

3.  How  far  appellant  estopped  by  adverse 
decision,  668,  880.    Pool,  XVL  L 

4.  Incorporation  of  provisions  by  reference, 
763.    Pool,  XXXI. 

XL  IVhen  the  only  remedy. 

Where  the  justice  acted  with  jurisdiction, 
866.    Pool,  XVL  1. 

III.  Practical  pointa. 

1.  Next  practicable  sessions,  763.  Poos, 
XXXL 

2.  Abandonment  of  order  on :  Condition  as 

to  costs,  356.     ABAWDOlTMBirT,  I. 

IV.  Special  case. 

1.  Special  finding  conclusive  notwithstanding 
inferences  from  the  facts  stated,  178.  Poor, 
XIL  1. 

2.  How  to  be  reserved,  971.    Poos,  XXIV. 

V.  To  Lords  of  Tressury  in  compensation 
I,  563.    MAKPAinis,  V.  1. 


APPOINTMENT. 
1.  Of  valuer. 

Pleading :  nomination :  notice :  refusal,  775. 
Damaoss,  IV.  1. 
n.  Without  jurisdiction,  280.    Clisot,  I. 

APPORTIONMENT. 

Of  rateable  value  in  different  parishes,  206. 
Pool,  XIIL  1. 

APPRENTICE. 
Settlement   by  apprenticeship,  230.     Poos, 
XXIII.  1. 


APPROPRIATION. 

I.  Of  moneys  received  by  holder  of  aooomtto- 
dation  bill  on  account  of  drawer,  266.  Bills, 
IV. 

II.  Of  money  by  trustee  to  cestui  qne  tmst, 
244.    TiusTBi,  I. 

ARBITRATION. 

AgrMment  that  damages  shall  be  settled  by 
valuers,  775.    Damages,  IV.  1. 

ARREST. 

I.  Without  warrant,  no  arrest,  though  them  is 
a  valid  writ,  546.    Ezicurioir,  IV.  1. 

II.  Under  a  void  writ,  the  sheriff' holding  other 
writs  that  are  valid,  546.  Exbcutior,  IV.  1. 

III.  Of  person  committing  malidons  injury  t 
authority,  143.    Action,  V. 

IV.  Under  speaker's  wsrrant,  359.  Past  u- 
MENT,  IV.  2. 

V.  As  to  showing  cause  of,  on  face  of  warrant, 
359.    PAiLiAMBin,  IV.  2. 

VI.  Discharge. 

By  judge's  order,  when  not  an  excuse,  546* 

EZECUTIOH,  IV.  1. 

ASSENT. 
To  parish  apprenticeship,  230.  Poos,  XXIIL 1. 

ASSIGNEE. 

I.  Of  reversion. 

1.  On  lease  not  under  seal,  135.  Laitdlosd 
Airn  TBiriifT,  VIIL 

2.  When  he  may  maintain  assumpsit  for  use 
and  occupation,  135.  Landloid  ahd 
Tehakt,  VIIL 

II.  Of  insolvent  debtor,  337.    In solveitt,  L 

III.  Of  bankrupt.    Banseupt,  II.  VIL 

ASSIGNMENT. 

I.  Of  goods. 
What  passes  a  present  interest. 

By  agreement,  reciting  (as  the  fact  was) 
that  plaintiff  had  discounted  a  bill  ibr  S.,  and 
that  S.,  in  consideration  thereof,  bed  depo- 
sited with  plaintiff*,  as  a  collateral  security 
for  re-payment,  the  lease  of  his  house,  and 
had  also  sssigned  to  him  the  fixtures  ss  per 
inventory,  S.  undertook,  if  the  bill  should  be 
dishonoured,  to  execute  a  mortgage  to  plain- 
tiflf  of  the  lease  (such  mortgage  to  contain 
the  usual  power  of  immediate  sale),  toge« 
ther  with  the  fixtures  ss  per  inventory,  such 
lease  and  fixturea  to  be  sold  by  auction  or 
otherwise,  and,  after  repajrment  of  debt  and 
expenses  to  plaintiff*,  the  balance  to  be  paid 
over  to  S.  But,  if  plaintiff*  should  wish  to 
sell  the  fixtures  by  auction  or  otherwiae, 
S.  undertook  to  allow  him  to  do  so  on  the 
premises,  without  his  being  liable  to  an  ac- 
tion of  trespass.  S.  also  undertook  to  psy 
all  arreara  of  rent  and  taxes  within  three 
months ;  and,  in  default  of  such  ;»aymentt 
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■otboriMd  plaintiff  to  m11  tli«  letae  and  fiz- 
toraa  mi  the  premiaes  by  auction  or  other* 
wiaot,  withoat  pravioua  mortgage,  and  to  pay 
the  prooeeda  aa  before  auted.  S.  aigned  a 
receipt  for  601.  aa  paid  for  pnrchaae  of  the 
fixtnrea. 

8.  became  bankrupt,  having  continued  in 
poaaeaaion  of  the  houae  and  fiiturea  until  that 
erent,  and  the  bill  having  then  three  weeka 
to  run.  The  aaaigneea  took  poaaeaaion  of 
the  fixturea  and  aold  them. 

Hddt  that  plaintiff  waa  entitled  to  recover 
the  value  from  them,  the  agreement  having 
veated  in  him  an  immediate  intereat  in  the 
iizturea. 

The  fixturea  were  aold  by  auctwn  for  362., 
«  fotr  price  on  auch  aale  ;  but,  if  they  had 
been  valued  aa  between  outgoing  and  in« 
coming  tenant,  they  would  have  been  worth 

m.     . 

Hdd,  that  plaintiff  waa  entitled  to  damagea 
according  to  the  latter  eatimate.    Thampion 
T.  Pettitt,  101. 
II.  Ofleaae. 
Damagea  on  breach  of  contract,  756.    Da- 
mages, 1. 1. 
m.  Of  reversion,  135.    LAin>LoiD  ahd  Teh- 
AHT,  VIII. 

IV.  Of  perjury,  670.    Pirjukt,  I. 

V.  Of  errors,  652.    Erroi,  I. 

ASSUMPSIT. 

I.  Whenitliea. 

1.  By  aaaignee  of  contract,  135.  Landloro 
AND  Tenaht,  VITI. 

2.  For  uae  and  occupation :  brought  by  aa- 
aignee of  reveraion,  135.  Landlord  and 
Tenant,  VIII. 

3.  For  money  paid :  coeta  of  defending  ac- 
tion at  request,  679.    Bills,  II.  4. 

4.  See  also  Action. 

II.  When  it  doea  not  lie. 

To  recover  exceaa  levied  under  regular  judg- 
ment, 152.    Execution,  VII.  1. 

ATTORNEY. 

I.  AdmiBsion  in  one  of  the  superior  courts. 
Righta  and  priviiegea  in  other  courts,  940. 

Post,  II.  1. 

II.  His  practice. 

1.  In  what  courta  he  may  Carry  on  proceed- 
inga. 

An  attorney  admitted  in  one  of  the  supe- 
rior courta  may  *  since  stat.  6^7  Vict.  c. 
73)  maintain  an  action  for  hia  coata  in  pro- 
'  eeedings  carried  on  in  another  court  in  which 
he  is  not  admitted,  in  the  name  of  attomeya 
of  the  latter.    Hulh  v.  Zev,  940. 

5.  Covenant  in  restraint  of  practice,  346. 
Contract,  VI.  2. 

8.  Practising  in  the  name  of  another  attor- 
Ubf,  940.    Ant^,  1. 


ni.  Retainer. 
By  reaolntion  of  tows  coaneiL 

^hero  a  town  oooncil  had  laMrad  a 
town-clerk  from  hia  office,  byreaolati(m,far 
niaoondnct,  and  refuaed  hia  claim  of  eom- 
penaation :  fieU,  that  the  coala  of  aa  itior- 
ney  employed  in  oppooiog  a  manduni  lo 
aaaeaa  compenaation  were  properly  ehflgN- 
ble  to  the  borough  fund,  under  stat.  5  ft  6 
W.  4,  c.  76,  a.  92,  althoogh  the  jury  iiMiDd 
the  iaanea  ultimately  raiaed  on  the  Dudt* 
mua  for  the  late  town-clerk :  it  not  beiog 
ahown  that  the  town  council  acted  otbenhit 
than  bona  fide  in  the  removal. 

The  attorney  having  been  retained  gent- 
rally  by  a  reaolntion  of  the  town  council,  tni 
having  alao  been  authoriaed  and  retsined  bf 
reaolntion  of  the  town  council  to  take  piO' 
oeedinga  in  opposition  to  the  rule  ni»  far  the 
mandamua :  Held,  that  thia  waa  a  saffident 
retainer  to  warrant  the  payment  to  him  of  thi 
ooata  of  defending  the  iaanea. 

And  that  it  waa  no  objectioa  to  tbeeriff 
for  payment  made  in  oonaequeoee,  that  it 
waa  an  order  for  payment  on  aoooaot,thi 
attorney  not  having  delivered  a  bill,  aid  it 
not  appearing  that  the  anm  ordered  to  be  pud 
exceeded  the  aum  due  to  the  attorney,  h" 
gma  V.  LkkJuU  T&mm  Cmmnea,  534. 

IV.  Of  party:  legal  reatrictionaL 
Swearing   affidavits    before   paftMT,  8S> 

CoNxrsANCE,  I.  1. 

V.  Acta  aflecting  hia  personal  liability. 
Acting  aa  aervant,  143.    Action,  V. 

VI.  Liability  to  client :  eaae  for  negligeoee. 
In  omitting  to  return  write  to  aave  Statits 

of  Limitationa. 

Declaration  atated  that  plaintiff  emploTed 
defendant  aa  attorney  to  ane  H.  for  the  reco- 
very of  a  aum  of  money ;  snd  thereopon  it 
waa  the  duty  of  defendant  to  oae  proper  ore 
in  conducting  the  auit :  yet  defendant  did 
not  uae  proper  care,  in  thia,  that,  haviai,  at 
such  attorney,  aned  out  write  for  the  reconry 
of  the  said  money  and  for  the  pnipoee  of 
aaving  the  Statute  of  Limiutiooa,  be  did 
not,  upon  H.  not  being  found  ao  aa  to  bi 
aerved  with  such  writs,  "  duly  file"  tbe  tad 
writs  with  the  proper  officer,  aoooidifv* 
the  neceaaary  and  accuatomed  practioeof  da 
Conrt  of  Queen's  Bench ;  whereby  the  actioe 
wsa  barred  by  the  atatnte.  Verdict  for  pltf* 
tifi;  on  Not  Guilty. 

Held, 

1.  Under  atat.  2  d^  3  W.  4,  c,  39,  §-  Kl» 
which  enacta  that,  to  aave  the  Siaiste  d 
Limitationa,  every  writ  iasaed  in  cootimn* 
tion  of  a  preceding  writ  ahall  be  "retmved 
non  eat  inventoa,  and  entered  of  re<eid" 
within  one  month  after  ita  expiration :  TbA 
although  the  statute  S  &  3  W.  4  did  i«o<  a 
terma  require  auch  write  to  be  '*  ficd.'*  1* 
the  word  •«fi*e,"  in  the  declanasB, 
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hsve  the  sense  of  bringing  the  writs  to  the 
office,  and  in  that  sense  would  be  included 
m  the  wrjrd  '*  returned"  in  the  sUtote,  and 
auch  filing  would  therefore  be  a  necessary 
part  of  the  practice  in  saving  the  Statute  of 
Limitations,  and  a  part  of  the  attorney's 
duty.  And  that  the  Judge  was  right  in  so 
directing  the  jury. 

2.  I'hat  the  question  of  negligence,  in  not 
eompiying  with  the  practice  of  the  Court, 
was  a  question  of  fact  for  the  jury,  under  the 
Judge's  direction  as  to  the  law. 

3.  That  there  was  no  ground  for  arresting 
the  judgment,  as,  if  there  could  be  any  sense 
of  the  word  *'  file,"  in  which  it  was  defend- 
ant's duty  to  file  the  writs,  the  declaration 
was  good  after  yerdict. 

The  judgment  on  this  last  point  was  afiirm- 
ed  on  error  by  the  Court  of  Exchequer 
Chamber.    (Page  83,  post.) 

4.  Hdd  also,  in  the  Court  of  ESnor,  on 
objection  that  the  declaration  showed  no 
retainer  for  the  purpose  of  keeping  the  action 
alive,  and,  consequently,  no  duty  to  do  so : 
That  there  were,  in  the  allegations  above 
■tated,  a  duty  sufiiciently  shown,  and  a 
breach  well  assigned.  Hunter  v.  CaidweH, 
69. 

Vn.  Liability  to  other  parties. 

1.  Case  against  for  excessive  levy:  when 
done  scienter,  152,  172.  EzxcirrioN,  VII. 
1.2. 

2.  Where  be  acts  without  authority,  143. 
Action,  V. 

VIII.  Delivery  of  signed  bill. 

1.  Omission  merely  prevents  recovery  by 
action. 

To  assumpsit  on  an  attomey'a  bill  of  coats, 
defendant  pleaded  a  set-off,  and,  in  support 
of  that  plea,  pat  in  an  account  furnished  to 
him  by  plaintiff.  Plaintiff 'a  credit  side  of 
the  account  contained  his  claim  for  costs,  but 
of  this  no  signed  bill  had  been  delivered,  and 
defendant  therefore  contended  that  the  debit 
•ide  only  of  plaintiff  *s  account  could  be 
looked  to : 

Jieidf  that  the  whole  account  was  evidence 
lor  the  jury,  as  the  non-delivery  of  a  sfgned 
bill  does  not  bar  the  debt,  but  merely  (if  in- 
•isted  on)  prevents  its  recovery  by  action. 
Hamilton  v.  Tumer,  482. 
8.  Payments  on  account  before,  534.  Ante, 

III. 

IX.  Remediea  for  bill. 

J.  Set-ofl'in  action  by  client,  482.    Antd, 

vin.  1. 

2.  By  taking  credit  in  account,  482.  Ante, 
VIIL  1. 

S.  Payments  to,  on  account,  534.    Antd, 

HI. 
4.  For  business  in  court  where  not  admitted, 

940.    Antd.  11.  1. 

X.  libel  <ni,  699.    T^WAXAttotf,  IL 


AUTHORITY. 
I.  Special  statutory. 
Jurisdiction,  how  to  be  shown  on  face  of 
process,  359.    Parliamsnt,  IV.  1. 
n.  Inferred  from  regularity  of  proceeding  in 
the  performance  of  a  duty,  812.     Poom, 
XXVI. 
III.  From  owner  to  arrest  trespasser,  143. 
AcTioir,  V. 

AWARD. 
Under  Incloaure  Act,  604.    CoMvoir,  III. 


BAILIFF. 

I.  Bound,  546,  552.    Executiow,  IV.  1.    II. 
See  also  Sbxriff. 

BALANCE. 
Due  from  trustee  to  cestui  que  trust,  244. 

TXUSTSX,  I. 

BANKRUPT. 

I.  Act  of  bankruptcy:  when  dependent  on  the 
time  within  which  a  fiat  is  issued. 

1.  SenMe,  not  where  the  fist  is  afterwards 
annulled.    EUi»  v.  Ru$$dl,  952,  954. 

2.  SemUe,  not  where  fiat  issued  after  the 
time  in  continuation  of  a  fiat  issued  within 
time  but  annulled.  EUii  v.  Butidl,  952, 
954. 

II.  Act  of  bankruptcy:    compounding  with 
petitioning  creditor  to  former  fiat. 

Who  may  be  the  petitioning  creditor  to  the 

subsequent  fiat. 

Defendants,  on  whose  petition  a  fiat  in 
bankruptcy  had  issued,  received  a  pajrment 
from  the  bankrupt,  whereby  they  obtained 
more  in  the  pound  than  his  other  creditors. 
The  fiat,  not  having  been  proceeded  in,  was 
annulled ;  and  another  fiat  issued  on  the  pe- 
tition of  a  creditor  whose  debt  was  due  before 
the  payment  made  to  defendants. 

Heid :  That  this  payment  was  an  act  of 
bankruptcy  within  stat.  6  G.  4,  c.  16,  a.  8, 
on  which  the  last  fiat  was  sustainable,  and 
that,  as  no  person  had  been  appointed  by  th# 
Commissioners,  under  that  section,  to  whom 
the  money  paid  was  to  be  returned  by  de- 
fendants, the  assignees  of  the  bankrupt  were 
entitled'  to  recover  it.  Ellii  v.  J?Mse??, 
952. 

III.  Petitioning  creditor's  debt.  When  it  must 
have  been  due,  952.    Antd,  II. 

IV.  Composition  with  petitioning  creditor. 
1.  An  act  of  bankruptcy,  952.    Ante,  II. 

2/  Assignees  under  subsequent  fiat  may  re- 
cover the  amount  by  action,  when,  952. 
Ante,  II. 

V.  Fraudulent  preference. 

Of  petitioning  creditor  to  former  fiiit,  962. 
Aaia,  U. 
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VI.  Goods  in  bankrupt*!  order  and  disposition. 
What  are  not,  101.    AssioimKNT,  I. 

VII.  Damages  against  assignees. 

For  wrongful  sale  of  goods  under  unfayoura- 
ble  circumstances,  101.    AssioirifEirTy  I. 

VIII.  Uncertificated:  earnings  of. 

For  personal  labour,  337.    Insolyest,  I. 

IX.  Notice  of  bankruptcy  of  parties  to  bills 
and  notes,  704.    Bills,  VI.  1. 

BAR. 

Of  debt,  482.    Attoknet,  VIII. 

BARON  AND  FEME. 

Money  settled  to  separate  use  of  feme. 

I.  Trustee* s  right  to   require   receipt,  244. 
Tkusteb,  I. 

II.  What  not  an  appropriation  of  dividends, 
244.    Tbustes,  I. 

BASTARDY. 

I.  Proceeding  by  order. 

1.  Form :  showing  proceedings  in  presence 
of  party. 

An  order  in  bastardy  commencing  '*  where- 
as S.'*  (the  putative  father)  "  having  been 
duly  served  with  the  said  summons,"  &.e., 
**and  nowapptaring  in  pursuance  thereof, 
proceeded  as  follows : 

"  And,  it  being  now  proved  to  us,  in  the 
presence,"  6lc.,  "of  the  attorney  attending 
&n  behalf  of  8."  (that  the  child  was  born  a 
bastard,  &c.) :  "  and  we  having,  in  the  pre- 
sence, &c.  **of  the  §aid  attorney"  &e., 
'*  heard  the  evidence  of"  (the  mother),  "  and 
no  evidence  having  been  tendered  on  behalf" 
of  S. :  It  then  adjudged  S.  to  be  the  putative 
father : 

Hdd  sufficient,  since  stat.  8  &  9  Vict.  c. 
10. 

Heldf  also,  that  the  form  of  order  given  in 
the  schedule  to  that  act  does  not  require  it 
to  be  set  out  that  the  evidence  was  given  on 
oath.    Begina  v.  Shipperbottom,  514. 

2.  Following  statutory  ibrro,  514.    Antd,  1. 

3.  Abandonment  of  order,  when  ineffectual, 

356.      ABANDOirifBHT,  L 

II.  Bond :  stamp. 
What  stamp  sufficient. 

To  a  declaration  on  a  bastardy  bond  in 
1001.,  conditioned  to  indemnify  the  parish 
against  expenses  of  maintenance,  from  time 
to  time,  of  an  expected  bastard  child :  breach, 
that  defendant  had  snflered  and  permitted 
the  child  to  be  maintained  at  the  expense  of 
the  parish ;  the  defendant  pleaded  that  the 
child  was  psst  the  age  of  nineteen,  and  was 
imder  the  control  of  the  parish  officers ;  that 
he,  defendant,  was  able  and  willing  to  pro- 
Tide  for  the  child  without  the  assistance  of 
the  parish,  and  requested  the  parish  officers 
to  deliver  the  child  over  to  hia  care  and 
naoagement,  which  they  refused  to  do,  and 


thereby  the  child  had  been  provided  fiorb 
the  parish  officers  voluntarily  and  of  theirovn 
wrong.  Hdd,  after  verdict,  that  the  plet 
contained  an  answer  to  the  action,  thongb  il 
did  not  aver  that  the  child  was  wiUing  to  p> 
to  the  putative  father. 

Held,  also,  that  such  bond  required  i 
stamp  of  U,  15«.  as  being  a  Bond  **  not  other* 
wise  chsrged,"  under  stat.  55  G.  3,  c  184, 
Sched.  Fart.  1.  Bond ;  and  not  251.,  as  a 
bond  toaecure  the  repayment  of  moDey  tobe 
advanced,  &c.,  or  which  might  become  dw 
on  an  account  current,  and  to  an  amoont 
"  uncertain  and  without  any  limit."  Smomi 
V.  Mareh,  787. 

III.  Bond:  excuse  of  breach. 

Refusal  of  parish  officers  to  let  the  obli|Qr 
maintain  the  child,  787.    Ante,  IL 

IV.  Bond :  pleading. 

Flea  in  excuse  of  breach :  what  good  aftct 
verdict,  787.    Ante,  II. 

V.  Nature  of  the  relation  between  father  nd 
child. 

1.  Readiness  of  the  father  to  maintain  the 
child,  787.    Ant8,  II. 

2.  Willingness  of  the  chiU  to  live  with  the 
father,  787.    Antd,  IL 

BELIEF. 

I.  Nature  and  amount  of. 

Reasonable  distinguished  from  bona  fide  be- 
lief, 143.    Action,  V. 

II.  Absence  of. 

1.  As  evidence  of  absence  of  probable  cane, 
252.    Malice,  I.  5. 

2.  Peijury  in  falsely  swearing  as  to  belief, 
670.    Pebjust,  L 

BILL  (ATTORNEY'S), 
Page  482.    Attoknet,  VIII.  1. 

BILL  OF  SALE. 
Expenses  of,  15.    Execution,  III.  2. 

BILLS  OF  EXCHANGE  AND  PR03CIS. 
SORY  NOTES. 

I.  Promissory  notes  :  what  negotiable  within 
the  statute. 

Notea  to  maker's  own  order. 

Stat  3^4  Ann.  c.  9,  a.  I,  extends  to  a 
promissory  note  payable  to  the  maker*a  own 
order,  so  as  to  make  him  liable  upon  tte 
note  to  an  indorsee.  Wood  t.  JH^ttsai 
805. 

II.  Accommodation  bill. 

1.  Satisfiaction  by  drawer,  266.    Poel,  1^- 

2.  When  holder  may  not  redoce  moneys  ri' 
ceived  on  account  of  drawer  in  wntu^htiaB 
by  setting  off  other  demanda,  266.  Peau 
IV. 

3.  Pleading  s  absence  of  eonsideratkm,  aad 
payment,  479.    Post,  IX. 

4.  When  acoommodatioa  acoeptor  may  it 
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eovtr  ooMi  of  w»me<MfaHy  defimdiog 

•cti^n  on  the  bill. 

Plcifttiff  having  accepted  a  bill  for  defend- 
«t*B  acoommodation,  defended  an  action 
bKTOght  by  the  indorsee,  and  finally  paid  the 
amonnt  with  the  ooets  of  the  action.  Plain- 
tjff  bronght  aasompait  for  money  paid :  the 
jury  were  directed  that,  if  defendant  request- 
ed plaintiff  to  undertake  the  defence  (at  to 
which  there  waa  aome  evidence,  but  no  ex- 
press requeat  proved)  the  costs  were  recover- 
able as  money  paid  to  the  plainiiff*a  use. 
Verdict  fer  plaintiff 

^eid,that  the  direction  was  right,  and  the 
costs  recoverable  under  the  count  for  money 
paid.     Ourrard  ▼.  C0ttr«IU,  679. 

III.  Presentment  for  payment. 

Excuse  for  nonpresentment :  insolvency, 
704.    Post,  VI.  1. 

IV.  Psyroent. 

By  appropriation  of  moneys  received  by 
holder  on  acconnt  of  drawer  of  accommo- 
dation bill. 

To  a  declaration  in  assumpsit  by  psyees 
against  scceptors  of  a  bill  for  419/.  St.,  alleg- 
ing non-payment  to  plaintiff's  damage  of 
5001.,  defendants  pleaded : 

1.  As  to  4/.  18«.,  parcel,  &c.,  payment  of 
5/.  into  Court,  which  plaintiffs  accepted. 

2.  As  to  the  residue  of  the  sum  in  the  decla- 
ration mentioned :  That  plaintifls,  as  brokers, 
had  sold  property  for  one  H.  for  a  sum 
exceeding  the   said  residue,  vis.  for  4152. 
12t.  6d.,  to  be  paid  to  plaintiffs,  as  H.'s 
agents,  on  a  future  day :  that,  after  (he  sale, 
H.  ssked  plaintiffe  to  advance  him  the  415/. 
12f.  6^.,  and  they  agreed  to  do  so  if  H. 
would  procure  defendants  to  accept  a  bill 
drawn  upon  them  by  plaintiife  for  419/.  2«., 
and  plstntiffs  sgreed  and  promised  defend- 
ants and  H.,  that  plaintiffe  would  appropriate 
the  purchase  money,  when  received  by  them, 
towards  payment  of  the  bill,  if  defendants 
ahould  accept :  That  defendants,  confiding, 
di&c.,  did,  for  the  accommodation  of  H.,  and 
without  any  consideration,  accept  the  bill 
declared  upon  ;  and  plaintifls  thereupon  ad- 
Tanced  the  415/.   12t.  6d. :  And  that  the 
purchase  money,  to  that  amount,  afterwards 
and  before  the  bill  was  due,  became  pajrable, 
and  was  received  by  plaintifb  as  brokers  for 
H.,  and  is  in  their  possession,  to  be  appropri- 
ated, Slc.,  and  was  sufficient  to  pay  the  resi- 
due and  all  damages  by  non-performance  of 
the  promise  in  the  declsration  mentioned. 
Replication,  De  injuria :  issue  thereon. 

3.  As  to  the  said  residue,  dtc. :  payment 
by  defendants  to  plaintifls,  before  the  bill 
became  due,  of  a  sum  exceeding  such  residue, 
▼tx.  415/.  12*.  6d.,  and  acceptance  thereof  by 
plaintiffs,  in  full  satisfaction  of  the  promiees, 
dto.,  as  to  the  residue,  and  of  all  damages  by 
the  nonperformance  thereofas  respects  such* 
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,  ibc,  RepHoatiim  deayiag  tbs  pay« 
ment  and  acceptance :  issne  thereon. 

The  fects,  ss  stated  in  plea  2,  having  htm 
proved  at  the  trial  (when  it  appeared  that  the 
4151.  I8».  6d.  was  the  price  of  railway  sharf  fi 
sold  for  H«,  and  that  the  bill  was  drawn,  fer 
419/.  3s.  to  cover  interest  accruing  between 
the  settling  day  for  the  abarea,  and  the  ma- 
turity of  the  bill  : 

Hdd  that  the  second  plea  showed  a  good 
defence ;  and  that  the  receipt  by  plaintif!^  of 
the  415/.  12«.  6d.,  under  the  agreement,  was, 
as  alleged  in  the  third  plea,  a  payment  by 
defendants  to  p!ainti£b. 

And  that  plaintift  should  not  set  up  against 
defendants,  in  reduction  of  such  paymei^t,  a 
charge  for  brokerage  on  the  pnrchaae  of  .tho 
same  shares,  which  H.  had  agreed  to  pay 
plainUfls  if  the  shsres  sold  for  415/.  12f.  6d. 

Held  also,  on  motion  for  judgment  non 
obstante  veredicto  on  the  second  and  third 
pleas,  because  they  gsve  no  answer  as  to  the 
damages  i  That  the  **  residue**  mentioned  in 
those  pleas  might  be  taken  to  mean  tho 
amount  of  the  bill,  minus  the  sum  paid  into 
Court,  and  with  the  addition  of  such  damagea 
as  the  jury  might  give,  not  exceeding  500/. 
And,  therefore,  that  the  payments  alleged 
and  proved  might  be  considered,  after  verdict 
as  covering  the  whole  demand  to  which  they 
were  pleaded.    Hills  v.  Metnard,  266. 

V.  Arrangements  in  the  nature  of  payment. 
Agreement  to  appropriate  moneys  when  re- 
ceived, 266.    Ante,  IV. 

VI.  Psyment  of  debt  by  transfer  of. 

1.  Notice  to  the  trsnsferor  of  the  insolvency 
of  the  psrties  to  the  instrument. 
To  a  declaration  for  goods  sold,  the  defend- 
ant pleaded  that  he  transferred  to  plainti^ 
promissory  notes  msde  by  L.  and  Co.,  Slc., 
which  plaintiff  accepted  on  account  of  tho 
debt,  and  that  plaintiff  did  not,  wttbin  a 
reasonsble  time,  present  them.  Replication, 
that,  on  the  day  before  the  transfer,  and 
without  the  knowledge  of  plaintiff,  L.  and 
Co.  '*  became  and  were  bankrupts  and  insol- 
vent,'* and  that  they  '*  continued  such  bsnk- 
rupts,**  dtc,  snd  unable  to  pay  the  notes: 
that  afterwards,  and  before  a  reasonable  time 
for  presentment,  plaintiff  discovered  tho 
bsnkroptcy,8nd  tb8t,within  a  reasonable  timo 
after  such  discovery,  dtc,  he  gave  defendant 
notice  of  the  premises,  and  offered  to  retprn 
the  notes:  rejoinder,  that  plaintiff  did  not 
give  the  notice  till  after  the  expiration  qf  a 
reasonable  time  for  presenting  the  notes  for 
payment.    Demurrer. 

Held  that  plaintiff  was  only  bound  to  give 
such  notice  within  a  reasonable  time  after  he 
acquired  the  knowledge,  and  not,  necean- 
nly,  before  the  expiration  of  time  for  pre- 
sentment. Judgment  for  plaintifll  JSo^sft 
V.  Oliver,  704. 
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t.  Presentneiit  Ibr  payment,  wh8B  and  how 

§u  new  wiry,  704.    Ami,  L 
▼n.  Checki:  delivery.  ^ 

Throagh  iDtermediete  egent 

Defendant,  wanting  money,  deaired  T.,  a 
diaooant  agent,  to  proeore  him  160i.  on  dia- 
eoant.  T.  aaked  for  aecority :  and  defend- 
ant gate  T.  hia  eheck  for  1601.,  payable  to 
T.  or  bearer,  aaying  that  T.  most  get  him 
the  money  "  by  hook  or  by  crook."  T.  then 
aaid  he  wonld  aee  a  friend,  and  try  to  get  de- 
fendant the  money;  and  he  afterwarda  ob- 
tained the  money  from  plaintiff,  handed  him 
the  check,  paid  over  the  money  to  defend- 
ant, and  at  the  aame  time  receired  15(.  from 
defendant  for  diaconnt,  of  which  he  kept  72. 
and  paid  81.  to  plaintiff.  Defendant  after- 
warda requested  time  for  payment  of  the 
check ;  and  T.,  without  referring  to  the 
plaintiff,  gave  time.  Defendant,  requiring 
atill  further  delay,  wrote  to  T.,  '*  tell  your 
friend  I  want  hia  money  till  Chriatmaa,  and 
am  willing  to  pay  for  the  accommodation. 
Let  me  know  what  he  will  do  for  me." 
During  theae  tranaactiona,  T.  did  not  men- 
4ion  any  lender  by  name  to  the  defendant. 

In  an  action  of  debt  on  the  check,  aver- 
ring  delivery  of  it  to  plaintiff;  plea,  that  de- 
fendant delivered  the  check  to  T.,  that,  aave 
ea  aforesaid,  there  never  was  any  delivery 
of  it  by  defendant :  and  that  T.  delivered  it 
to  plaintiff;  without  thia,  that  defendant  de- 
livered it  to  plaintiff  in  manner,  iLC. :  iaaue 
thereon; 

Hdd  that,  on  the  above  evidence,  a  jury 
waa  warranted  in  finding  a  delivery  of  the 
dieck  by  defendant  to  plaintiff.    Sanmd  v. 
GreeHt  262. 
Vni.  Form  of  action. 
1.  Debt  by  holder  of  check,  262.    Antd, 

VII. 
I.  To  recover  costs  of  defending  action  at 

request   of   party    accommodated,   679. 

Ante,  n.  4. 
IX.  Pleading. 
Duplicity:  payment  and  abaence  of  oon- 

aideration. 

Assumpsit  against  acceptor  of  a  bill  of  ex- 
change, indoraed  by  drawer  to  plaintiff. 

Plea,  that  defendant  accepted  for  the  ac- 
ODmmodation  of  the  drawer,  and  that  there 
•never  waa  any  value  or  consideration  for 
defendant*s  acceptance,  or  for  the  payment 
of  the  bill  by  him ;  that,  after  the  bill  became 
due,  and  before  action,  the  drawer  paid 
plaintiff  the  amount ;  and  that  plaintiff  always 
held,  and  still  holds,  the  bill  without  value 
<or  consideration. 

Replication,  that  the  bill  waa  not  accepted 
lor  the  drawer*a  accommodation,  and  that 
the  drawer  did  not  pay  the  amount  of  the 
Vill,  modo  et  form!. 


A  damorrer  to  thareplkatkMifiiri^Gcitf 

waaaet  aaide  aafrivobua  by  aJudge*ionkr. 

Hddf  on  motion  to  readod  the  older,  tkai 
the  plea  waa  itaeLf  double,  and  the  repUcttioa 
therefore  not  objectionable  for  duplicity. 

Beldf  alao,  that  the  jurisdictioBof  a  Jadgi 
at  chambera  in  aetting  aside  demanen  ai 
frivolous  ia  of  ao  beneficial  a  tendeaey  tint 
the  Court  will  not  encourage  appiicttkm 
calling  on  them  to  interfere  with  ii.  Zasi 
T.  MidUy,  479. 
X.  Coata. 
Acceaaory  to  the  bill,  679.    Ant^,  D.  4. 

BISHOP. 
Appointment  of  atipendiary  corala  by,  9B0. 

CuBftOTMAX,  I. 

BONA  FIDES. 
Belief  of  authority,  143.    AcnoH,  ?. 

BOND. 
Stamp :  bonda  not  otherwiae  charged. 
Baatardy  bonda,  787.    Bastaedt,  IL 

BOOKS. 
Evidence :  receivar'a  booka,  326.    Rxar,  Lt 

BOROUGH. 
MumciriL  Cosfoeatioh. 

BOROUGH  RATE. 
Page  683.    MuHiciriL  Co&roaiTioH,  XL 

BOUNDS. 
Tin  bounds,  26.    Custom.  II.  1. 

BRICK  FIELD. 
Mode  of  rating,  178.    Pook,  XII.  1. 


CAMBRIDGE. 
Univernty,  292.    ComrsAircs,  L  1. 

CALLS. 
Action  for. 
Infancy  when  no  defence. 

To  a  declaration  in  debt  forcatla,  chvgnv 
defendant  aa  the  holder  of  shares  under  t 
railway  act  incorporating  stat.  8  &  9  Vide. 
16,  it  ia  no  anawer  to  plead  that  defeodeat, 
when  he  became  indebted,  waa  an  infiutf 
or  that  defendant  is  sued  aa  the  registered 
holder  of  shares,  that  when  he  became  to 
registered  he  was  an  infant,  and  that  he  fav 
not,  aince  he  attained  his  age,  been  legifiewd 
anew,  or  ratified  the  original  regiatratioa, « 
held  the  shares  except  as  such  registeni 
holder  aa  before  mentioned. 

For  (per  Lord  Devmar,  C.  J.,  and  Patti- 
aoH,  J.)  by  the  ezpreaa  wording  of  atat  8^ 
9  Vict.  c.  16,  an  infant  ia  liablo  for  calla.  M 
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•11  eTents  (per  Colxrivob  end  E&lx,  Js.), 
if  be  ia  sued  after  obtaining  bis  age  and  atill 
holda  tbe  abarea ;  for  auch  bolding  ia  a  ratifi- 
cation. Cork  and  Bandon  Sailway  Cow^nif 
y.  Castmao;  935. 

CAPIAS  AD  SATISFACIENDUM. 
EzxcunoiTy  IV. 

CASE. 

I.  For  malidouB  condact. 

1.  For  malicioiia  proaecntion.    Malick,  I. 
S.  Malice  and  want  of  probable  cauae,  wben 

tbe  giat  of  tbe  action,  152, 172.    Eibcu- 

noir,  VII.  1,  2. 
3.  For  iaaning  execution  for  fiiU  amount  on 

judgment  partlf  aatiafied,  152, 172.    Ezx- 

cuTioir,  VII.  1,  2. 
IL  For  negligent  eondnet 
1.  Againat  aberiff,  546.    Exxcunoir,  IV.  1. 
8.  Againat  attorney,  69.    Attohhxt,  VI. 

CAUSE. 

Stating  on  face  of  warrant,  359,  433,  454. 
Paxliamxht,  IV.  1. 

CENTRAL  CRIMINAL  COURT. 
Page  925.    Jubt,  I. 

CERTAINTY. 
L  AltematiYe  wben  to  be  specified,  683.  Mv* 
mciTAL  CoxroxATioir,  XI. 

II.  In  warrant  to  arrest,  359.  PixuAMXirr, 
IV.  1. 

CERTIFICATE. 

Marriage,  314.    Etidxhcb,  XIV. 

CERTIFICATE  MAN. 
Page  971.    Pook,  XXIV. 

CERTIORARL 
I.  Writ 

1.  What  a  aafficient  deacription  of  tbe  pro- 
ceeding to  be  remoTed,  540.     Comtic- 
tiow,  L 
t.  Wben  too  late  to  qnaab  writ,  540.    Coh- 

Ticnoir,  I. 
3.  Eflect  of  improperly  deacribing  partiea  to 
wbom  it  ia  directed,  540.    CoHTicrioir,  I. 
IL  Return. 

Of  proceeding,  bow  hr  it  cares  insufficient 
description  in  writ,  540.    Cohtictioh,  I. 
in.  Qnaahing  writ. 

Wben  not  for  inanfficient  description,  540. 

CoHTICTlOlf,  I. 

IV.  Amendment  of  proceeding  removed. 
Refusal  to  aend  it  back  for  tbe  purpoae,  540. 

CowTicTion,  I. 

V.  Wbetber  tbe  only  mode  of  questioning  an 
order  made  with  jurisdiction,  700.  Poox, 
LI. 

VI.  Trial  of  indictment  removed  by. 
Jury  firom  iHiat  county,  925.    JvsT,  I. 


CESTUI  QUE  TRUST. 
Txrarxx. 

CHAMBERS. 
Juriadiction  of  judge  at,  479.    Bills,  IX. 

CHARGE. 

Criminal. 
Unfair  use  of,  252.    Maucx,  I.  5. 

CHARITY. 
RateabUity,  852.    Poor,  XV.  L 

CHARTER. 
Construction. 
Usage  doea  not  alter  eflect  of  clear  words, 
962,  969.    Gaol,  IL 

CHARTERPARTY. 
Ezceptbna  to  the  contract  to  carry  aafely,  517, 
AFrxxieimixHT,  1. 1. 

CHECK. 

BiLLa  OF  EXCBAKOX  AITO  PxOMISSOftT  NoTXS. 

CHILD. 
Pabiht  ahd  Child.    Bastabdt. 

CHURCH. 
Non-residence,  280.    Clbbot,  I. 

CHURCH  RATE. 
Recovery  before  juatioea. 
ConatructiTe  notice  that  the  validity  of  the 

rate  ia  disputed. 

Plaintifl'  waa  aumraoned  before  two  jua* 
ticea  for  refuaing  to  pay  a  aom  under  102.» 
being  bis  proportion  of  a  church  rate,  laid  by 
the  churchwardena  with  tbe  conaent  of  the 
minority  of  a  veatry  meeting,  but  refused  by 
tbe  m^ority.  The  juaticea  asked  his  attor- 
ney if  he  had  anything  to  aay  against  the 
payment.  Tbe  attorney  aaid,  that  be  abonld 
not  try  tbe  validity  of  tbe  rale  before  the 
justices,  but  give  them  a  written  notice ;  and 
abould  bring  an  action  against  the  justices 
if  they  enforced  the  rate.  He  then,  before 
the  making  of  the  order,  aerved  the  justices 
with  a  written  notice  that  tbe  plaintiiT  pro 
tested  sgainst  the  church  rate  as  unscriptu- 
ral,  &c. ;  that  he  abould  not  contest  tbe  va- 
lidity of  the  rate  in  the  ecclesiastical  courts ; 
and  that  be  should  commence  actions  in  tbe 
courts  of  common  law  against  the  justices 
and  all  other  peraona  concerned  therein  for 
all  acts  and  proceedinga  connected  with  the 
rate  which  be  abould  be  adviaed  were  illegal. 
The  justices  made  an  order  for  payment, 
knowing,  at  tbe  time,  that  the  plaintiff  in- 
tended to  dispute  the  right  of  a  minority  to 
impose  a  church  rate. 

Held,  that  these  facta,  taken  together 
abowed  that  the  validity  of  tbe  rate  waa  dis- 
puted, and  notice  thereof  given  to  tbe  jua- 
tioea, under  atat.  53  G.  3,  c  127,  a.  7.  And. 


9H 


llMjiutieMlwniif  vad«ftWHnBt  foimded 
oo  the  order,  nnder  which  wvnot  plaiotiff** 
foods  were  disMiied,  |rfaintiff  reooTeied 
leplerin.    J>aU  r.  FoUard,  ML 

CLADL 

Of  oonnMnoe,  292:    Covusasci,  L  1. 

CL£RGT. 


I.  Seqoeetration  on 
The  three  months  how  to  be  calculated. 

To  avowry  by  a  rector  far  cattle  taken  as 
a  distress  for  arrears  of  a  rentcliarge  in  lien  of 
tithe  on  land  of  whicb  the  plaintiff  was  tenant, 
plaintiff  pleaded  in  bar,  that  the  bishop  of  the 
diocese  had  under  sut.  \  Sl2  Vict.  c.  106, 
(s.  75),  sppotnied  a  cnrale  to  perform  the 
dnties  of  the  rectory  at  a  st%>eiid :  that  the 
defendant  was,  at  that  time,  absent  from  the 
rectory,  and  had  not  resided  thereon  for  nine 
months  in  the  year  next  preceding,  to  wit, 
tkM  yeareemwttmdmg  •»  Os  SOU  Mkfdk,  1842, 
but  bad,  for  a  period  exceeding  three  months, 
to  wit,  &c.,  tf»  the  eounw  of  the  year  afore- 
eaid,  sbsenied  himself,  ibc,  i  that  the  curate 
complained  to  the  bishop  of  non-payment  of 
the  stipend,  whereupon  the  bishop  summon- 
ed defendant,  and,  on  bis  non-appearance 
determined  summarily,  and  adjudged  75/.  to 
be  due:  that,  defendant  not  paying,  the 
bishop  iesued  a  monition,  requiring  him  to 
pay,  in  default  of  which  a  sequestration 
would  issue ;  that  defendant  was  served  with 

'  the  monition,  btit  did  not  psy:  and  the 
biehop  thereupon  issued  a  sequestration, 
under  the  seal  of  his  consistorial  court,  em- 
powering a  sequestrator  whom  the  bishop 
appointed,  to  levy  the  752.  on  the  profits, 
rentcharges,  Ate,  of  the  rectory ;  and  that 
the  sum  now  distrained  for  was  demanded 
of  plaintiff  by  the  sequestrator,  and  paid  by 
plaintiff  to  prevent  his  distraining.  On  de- 
murrer to  the  plea, 

Jieldt  that  the  above  proceedings  to  se- 
questration, under  stat.  1  d&  2  Vict.  c.  106, 
s.  83,  were  not  authorised  by  the  statute, 
because  the  power  to  appoint  a  stipendiary 
curate  is  given,  by  sect.  75,  only  when  an 
incumbent,  under  the  circumstances  there 
described,  is  absent  for  a  period  exceeding 
three  monthe  altogether^  or  to  he  accounted  at 
teveral  times,  m  the  eoune  of  any  one  year  : 
and,  by  sect.  120,  the  year  is  to  be  reckoned 
from  lit  January  to  Sltt  December. 

And,  therefore,  that,  for  want  of  jurisdic- 
tion in  the  bishop  to  sequester,  the  payment 

'  under  such  sequesnration  did  not  discharge 
the  plaintiff.    Sharpe  v.  Bluek,  280. 

n.  Defamation  of,  in  his  profession,  461.    Db- 

FAXATIOH,  I. 

CLERIC. 
t»  Clergyman.    Clehgt. 


IL  To  jiMdces:  libel 
IL 

COGNISANCE. 
In  raptevin,  386.    Rsar,  L  !• 


COMMISSION. 

827.    HitfKVaf . 


To 


COMMSSIONERS. 
L  Poor  Law  Commissioiiers,  91, 700.    PooB, 

L— ly. 

II.  Of  sewers.    SrwxBS. 

III.  For  taking  affidavita  in  the  country. 
When  partner  of  attorney  ccmtfeiaed  S91 

Coiru&uics,  1. 1. 

COMMiTTJ^B. 

Of  public  company. 
Provisional  and  managing,  691,  796.    C(M1« 

FAHT.v.  1,  vn.  I. 

COMMITMENT. 

I.  Under  sututory  power. 

Necessity  of  summons  to  show  caoss. 

Under  stat.  B6l9  Vict.  c.  127,  s.  1,  wbick 
enacts  that  a  debtor,  against  whom  a  judg- 
ment of  debt  has  been  obtained,  nay  be  sam- 
moned  before  any  one  of  eertain  iaCmof 
courts,  and  that,  if  he  appears  to  have  tbs 
meaiib  of  paying  by  instalments,  and  sfasll 
not  pay  at  auch  times  ss  the  Court  ihsH 
order,  the  judge  may  order  him  to  be  eom- 
mitted  for  any  time  not  exoeediiv  ferty 
days: 

HeU,  by  Lord  DshmVit,  C.  J.,  and  Eau, 
J.,  that,  on  default  in  paying  an  instalment, 
the  debtor  may  be  committed  at  once,  with- 
out summons  to  show  cause. 

By  Fattesozc  and  Coleridgx,  Js.,  that 
auch  previous  snnrmona  is  necessary. 

By  stat.  8  &  9  Vict.  c.  127,  a.  1,  a  debtor, 
against  whom  judgment  has  been  obtsined, 
may  be  summoned  before  the  inferior  court 
within  the  jurisdiction  of  which  he  shall  re- 
side or  be,  and,  if  he  appear  to  have  the 
means  of  paying,  and  shall  not  pay,  hia  debt 
at  the  time  ordered  by  the  Coun,  he  maybe 
committed  to  the  gaol  of  the  diatrict  in  which 
he  *'  shall  be  resident.*' 

Heid,  by  Lord  Dshman,  C.  J.,  Colevsgi 
and  Erlb,  Js.,  that  the  commitment  molt 
be  to  the  gaol  of  the  district  in  vrhtch  tht 
debtor  resided  at  the  time  when  he  ww 
aummoned. 

By  Pattbsoit,  J.,  that  the  coramitmeat 
must  be  to  the  gaol  of  the  district  in  which 
he  resides  at  the  time  of  commitmenL 

A  warrant  of  commitment  under  atat  6 
dt  9  Vict.  c.  127,  a.  1,  recited  that  K.  ef 
"  Fleet  Lane,  Farringdon  Street,  in  the  dty 
of  London,"  and  "  then  being  at  Fleet 
in  the  city  aforesaid,*'  had  been 
touching  the  non-payment  of  a  debt  for  which 
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'jidgment  had  baen  prerioiislf  recovered 
against  him,  and,  on  appearance,  bad  been 
ordered  to  pay  bj  inatabnenta,  and  had  made 
default  in  ao  paying ;  the  warrant  then  or- 
dered hia  commitment  to  a  gaol  of  the  city 
of  London,  being  the  city  in  which  "  the 
laid"  K.  "hath  beeo  leaident." 

Held,  by  Lord  Dbhmah,  C.  J.,  and  Erle, 
J.,  and  iewMe,  per  Colbrwos,  J.,  that  it 
appeared  from  the  warrant  that  the  debtor 
was  reaident  in  the  city  of  London  at  the 
time  of  commitment. 

HM,  by  Pattksoii,  J.,  that  it  did  not  ao 
appear.    Kinnmg'i  ease,  730. 
tl.  Warrant. 
Place  of  reaidence   how  diown   in,  730. 

Anti,  L 
in.  Nature  of. 

*  In  the  nature  of  a  ca.  aa.,  730.    Ant^,  I. 
IV.  Cause  of. 

For  not  paying  inalalment,  ordered  by  small 

debta'  court,  730.    Ante,  I. 
¥.  Place  of. 
To  the  prison  of  the  district  where   the 

debtor  "  shall  be  resident,"  730.    Ant8,  L 

» 

COMMON. 

L  Pur  canae  de  Ttcinage  :  nature  of  the  right. 

1.  What  it  is,  604,  620,  632,  636.    Post,  IL 
III. 

2.  The  number  of  owners  that  may  preacribe, 
620.  633.    Post,  III. 

n.  P^r  cause  de  yicinage :  between  what  par- 
ties the  right  may  exist,  and  how. 
1.  May  exist  by  custom  between  adjoining 
commona. 
To  avowry  for  damage  feasant  on  a  com- 

•  nonv  D.,  common  pur  cause  de  vicinage  ia 
well  pleaded  in  bar  by  alleging  immemorial 
common  pur  cause  de  vicinage  between 
commona  P.  and  D.,  for  cattle  duly  put  on 

'  aaid  commona,  and  that  plaintiff  baa,  for 
thirty  (or  sixty)  yeara  had  right  of  common 
on  P. 

Reputation  may  be  given  in  evidence  in 
•npport  of  the  immemorial  right  of  common 

.  pur  cauaa  de  vicinage  ao  pleaded.  Priekard 
r.  F^welly  5B9, 

-  S.  Cannot  exist  by  custom  between  private 
•atatea. 

A  claim  of  common  pur  cause  de  vicinage 
pleaded  in  respect  of  a  private  estate,  and 

'  alleging  auch  common  to  exist  by  custom,  is 

■  bad.  And,  therefore,  a  right  to  auch  common 

'  is  not  shown  by  alleging  that  the  farm  of  A. 
•nd  the  farm  of  B.  were,  and  from  time  where- 

'  of,  Slc.,  had  been,  oeotiguous  to  each  other, 
and  not  separated  by  any  fonce,  and  that  the 
ahoap,  (torn  time  to  time  put  on  the  land  of  A. 
to  leod,  "from  time  immemorial,  have  gone, 
— cnped,"  Slc,,  '*and  have  been  uaed  and 
accustomed  to  go,"  &c.,  therefrom  into  the 
land  of  B.,  and  to  intermix  there  and  to  feed 
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with  aheep  from  time  to  time  feeding  on  B*n 
land ;  and  in  like  manner,  Slc  ;  alleging  m 
aimilar  form  that  the  sheep  put  on  B.'s  land 
have  gone,  &c.,  therefrom,  and  been  used  to 
go,  dLc.,  upon  the  land  of  A.,  and  to  inter- 
mix, &c.  And  this  objection  to  a  replication 
waa  held  good  on  demurrer  to  the  rejoinder. 
Janet  V.  Sdnn,  581. 

3.  Cannot  exiat  by  custom  between  private 

eatatea. 

SemUe,  by  the  Court  of  Exchequer  Cham- 
ber, that  common  pur  cause  de  vicinage  may 
exist  between  two  neighbouring  proprietors, 
though  there  be  no  other  right  of  common 
over  the  lands,  on  either  aide,  from  which 
the  cattle  eacape. 

Heid,  by  the  aame  Court  (affirming  the 
judgment  of  the  Queen*a  Bench),  tnat  a 
plea,  claiming  common  pur  cause  de  vicinage 
in  respect  of  a  private  estate  over  which  no 
other  right  of  common  ia  shown,  and  allege 
ing  auch  common  to  exiat  by  custom,  is  bad. 
And  that  a  plea  of  such  common,  sgainst  the 
owner  of  the  land  into  which  the  cattle  ea- 
cape, muatbe  a  plea  of  grant  or  prescription. 
And,  therefore,  that  a  claim  of  such  com- 
mon, merely  alleging  that  the  land  of  A.  anil 
the  land  of  B.  were,  and  from  time  wbeisof, 
Slc,,  had  been  contiguoua  to  each  other,  and 
not  aeparated  by  any  fence,  and  that  the 
sheep  from  time  to  time  duly  put  on  the  land 
of  A.  to  feed  "from  time  immemorial  have 
gone,  eacaped,"  d&c,  *'  and  have  been  used 
and  accustomed  to  go,"  Slc.,  therefrom  into 
the  land  of  B.,  '*  and  lo  intermix  there  and 
to  feed  with  aheep  from  time  to  time  feeding 
on"  B.*s  land;  and  in  like  manner,  d&c; 
alleging  in  aimilar  form  that  the  aheep  duly 
put  on  B.*s  land  have  gone  therefrom  and 
been  uaed,  dtc.,  upon  the  land  of  A.,  and  to 
intermix,  dec. ;  is  ill  plesded :  the  objection 
'  being  taken  to  the  replication,  on  demurrer 
to  the  rejoinder.    Jones  v.  Esbin,  620. 

4.  Semble  not  betwreen  a  cloaa  and  a  com- 
mon, 604.    Poat,  in. 

5.  Whether  it  may  exiat  by  preacripiioo  be- 
tween private  eautea,  581, 587, 620.  Antd, 
2,3. 

6.  Between  private  lands :  though  no  othac 
right  of  com mon ,  620.    A nie ,  3. 

III.  Pur  cauae  de  vicinage :  what  uaaga  necea- 
sary. 
Not  eatabUahed  where  the  stray  cattlo  nive 

always  been  turned  back. 

To  eatabUah  a  common  pur  canae  de  vi- 
cinage, an  intercomrooning  between  the  two 
diatricta  must  be  alleged  and  proved.  It  ia 
not  enough  to  show  that  there  waa  no  fence 
batweea  tha  two  diatricta,  and  that  cattla 
Btrayed  from  one  to  the  other,  but  were  con« 
atantly  either  f  riven  back  by  their  own  re- 
ipactive  owaafa,  or  tnmed  off  by  the  owners 
of  the  land  into  which  ihey  had  atrayed. 
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StmtUf  thtt  »  piem  ^  bad,  alter  Terdiet, 
which  profets  to  show  a  oommon  par 
eauae  de  Ticioage,  by  uaage,  between  the 
"cloae"  of  an  indiTidnal  and  a  waste  or 
common. 

Admitted,  that,  where  there  is  a  common 
pur  cause  de  vicioage  between  two  wastes, 
and  one  of  them  is,  nnder  a  priTate  act  of 
parliament,  conveyed  to  allotteea  for  the  pur- 
pose of  being  inclosed,  and  the  commission- 
ers under  the  act  extinguish  all  righta  of  com- 
mon on  auch  one  waste,  these  proceedings 
do  not,  of  themselves,  put  an  end  to  the 
oommon  pur  cause  de  vicinage.  Clarktw. 
'TiHker,  604. 

IV.  Pur  cause  de  vicinage :  commoner'a  title. 
What  title  to  depasture  on  the  commoner's 

own  oommon  sufficient,  589.  Ante,  II.  1. 

V.  Pur  cause  de  vicinage :  extinguishment. 
Not  extinguished  by  inclosure  award  extin- 
guishing righta  of  oommon,  604.  Anid,  III. 

VI.  Pur  cause  de  vicinage :  pleading. 

I.  How  pleaded  as  inducement,  620,  637. 

Ante,  n.  3. 
3.  How  pleaded  against  a  stranger,  620, 637. 

Ante,  II.  3. 
3.  How  pleaded  in  a  justification,  581,  604, 
620.    Ant^,  II.  III. 
Til.  Pur  cause  de  vicinage :  evidence. 

1.  Reputation,  589.    Antd,  II.  1. 

2.  Interruption  and  resistance,  604.    Antd, 

III. 

COMMONS. 

House  of,  359.    Pabuavxitt,  IV.  1. 

COMPANY. 

FnivTLTt  Public  companies. 

I.  Name. 
Registered  eompanj  cannot  change  ita  name. 
A  joint-stock  oompanf  completely  regis- 

'  tared  under  stat.  7  &  8  Vict.  c.  1 10,  and  there- 
by "  incorporated"  by  virtue  of  aect.  25,  baa 
no  power  after  such  incorporation  to  change 
ita  name.  And  the  registrar  of  joint-stock 
companies,  having  refused  to  receive  a  return 
of  such  change  of  name,  produced  under  sect. 
10,  waa  held,  on  motion  for  a  mandamna,  to 
have  done  rightly.  Segina  t.  Begutrar  of 
Joint  Stock  Cffsipafiief ,  839. 

XI.  Conatitntion. 
What  changes  a  registered  company  may  not 
make,  839.    Antd,  I. 

III.  Registration. 

Of  changes  alter  incorporation,  839.  AntA,  I. 

IV.  Provisional  committee. 

1.  Aa  distinguished  from  committee  of  man- 
agement, 691.    Post.  VII.  1. 

2  Effect  of  change  in  the  body,  691.  Post, 
VII.  1. 

V.  Provisional  committee  t  liability  to  actiona. 
1.  On  contracu  entered  into  before  defendant 

became  a  member. 
.    Asaumpait.    The  declaration  contained  a 


eoont  for  not  aeeeptinf  or  paying  far  ■•• 
chinery  made  for  defeodsnts,  aocordis| Mi 
special  contract,  and  alao  a  connt  for  goodi 
bargained  and  sold.    Defendants  wen  awa* 
hers  of  a  provisional  oommitteeof  a  oeaipsBy, 
which  had  entered  into  a  written  ooamBl 
for  the  machinery  before  M.,  one  of  the  de* 
fendanis,  joined  the  committee.    Uader  thb 
contract  plaintiff  waa  to  have  monthly  pay* 
menta  on  account  of  the  work  while  in  pco- 
gross,  not  exceeding  the  price  of  the  work 
done  and  materials  anpplied  for  the  tiat 
being.    'After  M.  joined  the  oominiiiee, 
aeveral  paymenta  were  made  on  aceoontot 
the  work,  and   alterations  suggested  lai 
adopted,  with  his  sanction ;  and  he  also  look 
an  active  part  in  superintending  the  workiad 
making  experiments  with  it. 

Hdd :  1.  That  there  waa  no  groood  for 
implying  a  new  contract  after  M.  joiaid 
the  committee ;  and  that  his  acqiiirinf  m 
interest  in  the  subject  matter  of  the  eoainet 
previouaiy  entered  into  would  not  make  Ua 
liable  on  auch  contract. 

2.  That  he  waa  not  liable  on  the  ooaadbr 
goods  bargained  and  aold,  becaoae,  if  the 
property  in  ancoeaaive  portions  of  the  an- 
chinery,  while  the  work  waa  in  progreM,did 
paas  from  time  to  time  by^  the  paymeatfoa 
account,  it  paaaed  according  to  the  teroieef 
the  special  contract,  to  which  he  was  not  I 
party.    BeaU  v.  MouU,  976. 

2.  Effect  of  new  members  joining  in  diree- 
tions,  976.    Ante,  1. 

3.  Eflect  of  new  member  promising  Co  pay, 
976.    Ante,  1. 

VI.  Committee  of  management. 

When  not  the  contracting  party,  691.  Poitf 
VII.  1. 

VII.  Allotment  of  aharea. 

1.  With  whom  the  allottee  eontracta. 

The  prospectus  of  an  intended  railvif 
company  contained  a  list  of  **  Ftwimoud 
directora,"  and  announced  that  applkatiooi 
for  aharea  were  to  be  made  to  *'  the  Prori* 
aional  Committee  of  Management.'*  A 
committee  of  management,  with  a  chairani 
waa  subaequently  appointed  by  a  reeolatioa 
of  the  provisional  committee,  and  thencefar* 
ward  managed  the  aflUrs  of  the  oompaay. 
Defendant  made  an  application  for  shsiae  is 
the  form  prescribed,  which  contained  a  pn 
mise  to  pay  depoaita,  and  received  a  leOtf 
of  allotment  from  the  aecretary  of  the  e/m- 
pany,  atating  that  scrip  certificatea  woald  be 
delivered  in  exchange  for  such  letter.  At 
the  foot  of  the  letter  waa  a  receipt  for  depo* 
sits  signed  by  one  of  the  company's  boaken. 
The  form  of  the  receipt  purported  that  ihi 
amount  payable  on  depoaits  had  been  n- 
ceived  "  on  account  of  the  previaaDnal  cm 
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HtfU,  that  the  defendant's  oontraet  to  pay 
the  deposits  was  made  with  the  provisional 
eommittee  at  large,  and  that  the  committee 
of  management  could  not  maintain  an  action 
for  the  non-payment. 

Some  of  the  provisional  directors  having 
withdrawn,  and  other  persons  having  become 
ioch  directors,  between  the  application  for 
ibares  and  the  allotment :  QiMere,  whether 
defendant  had  the  option  of  taking  or  refusing 
the  shares  allotted.  Woolmer  v.  Toby,  691. 
2.  Efiect  of  change  in  body  of  provisional 

directors,  691.    Ante,  1. 
1  Delay  and  change  of  circumstances,  691. 

Ante,  1. 
VIII.  Deposit. 
Action    for  againat   allottee,  691.     Antd, 

VIII.  1. 
XX.  Shareholders :  who  may  be. 
Infants,  935.    Calls. 

X.  Shareholders:  registration. 
Infants.  935.    Calls. 

XI.  Action  for  calls. 

Infancy  when  no  defence,  935.    Calls, 
XIL  Contracts. 
Effect  of  change  in  partiea  interested  in  the 
subject-matter,  976.    Ante,  V.  1. 

XIII.  Rateability,  208.    Pooa. 
Secohdlt  :  Companies  not  public. 

XIV,  Private  psrtnerships.    Pahthek. 

COMPENSATION. 
I.  For  loss  of  municipal  office,  563.    Mahda- 

MUS,  V.  1. 
H.  Expense  of  unsaccessful  resistance,  534. 

Attormxt,  III. 

COMPOSITION. 
With  petitioning  creditor,  952.  Bakkbuyt,  II. 

COMPOUNDING  OFFENCES. 
Vniair  use  of  criminal  charge,  252.    Malick, 

1.5. 

CONDITION. 

I.  Effect  of  insisting  on  two  conditions,  one  of 
which  is  unfounded,  244.    Thustbb,  I. 

H.  Receipt  of  feme  covert  for  money  settled 
to  her  separate  dee,  244.    Tkustkk,  I. 

CONDUCT. 
J.  Estoppel  by,  944.    Lakdlosd  Ain>  Tiir- 

AHT,  If. 

n.  Admissions  by,  486.  Admissioii,  IV. 
HI.  Ratification  by,  747,  Coiu>RKa,  I.  1. 
IV.  Conatructive  notice  by,  504.  CBUftCBEAn. 

CONFISCATION. 
Sy  friendly  power. 

Neither  actus  del,  nor  act  of  the  Queen's 
enemies,  nor  peril  of  the  sea,  517.    Ar- 

VBEieBTMfiNT,  I.  1. 

CONFIRMATION. 
On  appeal,  effect  of,  868,  869.  PooB,  XVI.  1. 


CONSENT. 

I.  Change  of  possession  by,  efiect  aa  a  wantu* 
der,  944.    Labdlobd  and  Tebabt,  II. 

II.  No  eviction  with,  944,  946.    Landlob» 
abd  Tebabt,  II. 

CONSENT  RULE. 
Execution  for  costs  under,  531.    Costs,  VI. 

CONSTABLE. 

I.  How  far  bound  to  execute  warrant,  359, 
389.    Paxliambbt,  IV.  1. 

II.  Arrest  by  without  warrant,  having  lef^  it 
at  home :  in  Howard  v.  Gottet,  391. 

III.  ESxclusion  of  from  privilege  of  imivermty, 

292.     COBVSAMCK,  1. 1. 

CONSTRUCTION. 
I.  Generally. 

1.  Reference  to  laat  antecedent,  91.  Poom, 
IV.  3. 

2.  Reference  to  the  word  which  governs  tht 
sentence,  91.    Poob,  IV.  3. 

3.  By  considering  the  whole  instrumentt 
there  being  inconsistent  clauses,  101.  Aa* 

SIOBMXBT,  I. 

JI.  Ofstatutea. 

1.  Notwithstanding  hardship,  116.  GaoLi 
L  1. 

2.  Directory,  492.    Habeas  Cobpus,  I. 

3.  By  reference  to  recital,  492,  502.  Hap 
be  AS  CoBrus,  I. 

4.  Inconvenience,  how  far  to  be  regarded^ 

730.      COHMITMEBT,   I.     839.      COMTABTy 

I.    962.  Gaol,  II. 

5.  So  as  to  carry  out  intention,  805.  BiLUb 
I. 

6.  Expreasio  unius  est  exclusio  alteriaa,839« 

845.     COMPABT,  I. 

7.  Reatricted,  839,  845.    Comtabt.  I. 

8.  By  reference  to  purpoee  indicated  in  other 
dauaea,  852.    Poob,  XV.  1. 

9.  So  as  to  give  the  words  a  reasonable 
meaning,  868,  878.    Poob,  XVL  1. 

10.  ESuadem  generia,  868,  878.  PooBt 
XVL  1. 

fl.  General  words  construed  so  aa  to  com- 
prise infanta,  935.    Calls. 
IIL  Of  pleadinga. 

Af^r  verdict,  in  any  sense  of  a  word  that 
will  aupport  the  pleading,  69.     Attob- 

BET,  VL 

IV.  Of  process. 

1.  Of  parliament  and  superior  courts,  not  ap* 
peering  on  face  to  be  beyond  scope  of  jtt- 
risdiction,  359.    Pabliahebt,  IV.  1. 

2.  Under  inferior  or  special  statutory  autho* 
rities,  359.    Pabliambnt,  IV.  1. 

3.  By  connecting  recitala  with  mandatorf 
part,  359.    Pabliamebt,  IV.  1. 

V.  Particular  worda  and  phraaes. 
1.  *«  Aforesaid."  Begina  v.  Hunt,  97rt  n. 
8.  **  Any  other  peraon,"  805.    BxUiS,  I. 
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3.  "  Appurtentoces,"  663.    Dktbb,  1. 1. 
'  %.  "  CloM/'  604.    CojmoH,  III. 

5.  ''Costs  sristng  ovt  of  the  proseootionf 
*      maintenance ,  and  ptmishinent,  oonTeyaooe 

and  transport  of  oflenders,"  116.    Gaol, 
1. 1. 

6.  Dividend,  gift,  "  divisioa"  or  bonns,  868, 
878.    Pooa,  XVI.  1. 

7.  **  Due'*  taking  of  inqoiaitiDns,  796.  Coft- 
OVBR,  III. 

8.  "Duly."  908,  921.    Poo»,  XIX.  1. 

,  9.  "  Put  to  expense,"  756.    Damaobs,  I.  1. 

10.  "  FUed,"  69.    Attobmt,  VL 

11.  "  Issue,"  718.    Dbtisb,  II. 

12.  '*  Collect,  levy  and  pay,"  683.    Muvi- 

CIFAL  COBrOBATlON,  XI. 

13.  **  Permisaion,"  133.     Lavdlobd  ajtd 
Tbhaitt,  VIII. 

14.  "  Returned  and  entered  of  record,"  69. 
Attobkbt,  VI. 

15.  "  As  for  rent,"  957.    Mobtoaob,  II. 

'  16.  **  Hath  been  resident,"  730.    Commit- 

mbbt,  I. 
'  n.  **  Place  in  which  each  debtor  shall  be 

resident,"  730.    ComimuRT,  I. 

18.  **  Residue,"  266.    Bills,  IV. 

19.  "  Sent  for  in  custody,"  359,  401.    Pab- 
uambht,  IV.  1. 

20.  "  Servant,"  143.    Acriov,  V. 

21.  "  Continue   ao  incorporated"  includes 
the  name,  839.    CoMf  art,  I. 

22.  "  Such"  note.  805.    Bills,  I. 

'  23.  "  Such  guardians"  in  reference  to  other 
bodies,  91.    Poob,  IV.  3. 

24.  "  Voluntary  contributions,"  868,  875. 
'      PooB.  XVI.  1. 

25.  "  WiongfttUy,'  546,  562.    EzBCimoir, 
IV.  1. 

26.  "  Within  the  space  of  three  years,"  326. 
Reht,  I.  1. 

27.  "In  the  course  of  anyone  year,"  280. 
Clbbotmab,  I. 

CONTEMPT. 

ff  Arrest  for. 
Contempt  of  House  of  Commons,  359.  Pab- 
L1AMENT,  IV.  1. 
U.  Pleading. 
Allegation  of  notice,  359.     Pabuambitt, 
IV.  1. 

CONTINUATION. 
JL  Of  process  to  save  Ststute  of  Liautalioiis, 

69.    Attobrbt,  VI. 
U.  Of  sessions,  928.    Jvpombiit,  IV.  1. 

CONTRABAND  ARTICLES. 
]\ge  517.    Affbbiobtmbitt,  I. 

CONTRACT. 

I  What  amounts  to. 
1.  Not  a  mere  negotiation  though  partially 

acted  on,  116.    Gaol,  I.  1. 
%,  Implied  request,  679.    Bills,  IL  4. 


II.  Where  8ef4  neeeasary. 
ESilect  of  contract  for  incorporeal  Ufa&t- 
nent,  not  under  aeal,  after  the  intendad 
grantee   has   had  the  full    benefit,  TIL 
Damaobs,  IV.  1. 
in.  Stamp. 
What  contract  is  not  lor  a  snbject-mattcr  «f 
the  value  of  201.,  87.    Post,  VI.  1. 

IV.  By  infant. 

1.  When  and  bow  &r  the  infant  ia  liabk, 
935.    Calls. 

2.  Permissive  ratification,  935.    Calls. 

V.  Ulegality. 

Fraud  on  revenue  lawa  of  foreign  state,  511, 

527.      AFrBBlOBTMBlIT,  I.j 

VI.  Reatniot  of  trade. 

1.  When  good  though  unlimited  in  point  of 
time. 

An  agreement  to  give  up  a  house  and  good* 
will  of  a  business  for  71.,  and  not  to  open  % 
ahop  in  the  aame  line  of  business  vrithin  oas 
mile  of  the  said  bonae  under  a  forfeiture  oC 
201.,  is  not  illegal  on  the  ground  that  the  re- 
straint  of  trade  is  unlimited  in  point  of  tims 
and  may  oontinne  though  the  purchsstf 
ceases  to  carry  on  the  business. 

Nor  does  the  sgreement  reqaire  a  sump 
aa  being  for  a  aubject-matter  of  the  value  ol 
201.    PemherUn  v.  Vuugktm,  87. 

2.  Separation  of  the  part  which  is  good. 

A  deed  recited  that  plaintiff  had  carried  oa 
the  business  of  an  attorney,  that  defendant 
had  for  four  yeara  been  his  salaried  clerk, 
and  had  applied  to  biro  to  accept  defendaat 
aa  his  articled  clerk  without  premium,  whieh 
plaintiff  oonaented  to  do  on  defendants  en- 
tering into  the  eoveaants  thereinafter  con- 
tained ;  and  defendant  bound  himself  elerk 
to  plaintiff  for  five  yeara  by  articles:  It  was 
then,  by  the  deed,  witnessed  that,  in  pom- 
ance  of  the  agreement,  and  in  oonaideratioa 
of  5«.,  &c.,  defendant  did,  for  himself,  bis 
heirs,  executors  and  administrators,  thereby 
covenant  with  plainiiff,  hia  eBecutora,  ad^ 
mioisirators,  partners  and  aasigna:  That 
'  defendant  ahoold  not,  during  the  term  of  five 
years  mentioned  in  the  articles,  nor  at  any 
time  after  ita  expiration /directly  or  indired- 
ly,  interfere  or  intermeddle  with,  or  be  con- 
cerned as  attorney,  agent  or  otherwiee,  lor, 
any  person  who  had  already  been,  or  who 
ahoold  from  time  to  time  thereafter  beoomt 
or  be,  the  client  or  correspondent  in  businsa 
of  or  with  plaintiff,  or  any  partner  or  part* 
nera  he  might- admit  to  a  share  with  him  or 
any  person  to  whom  he  might  sell  or  assign 
the  whole  or  any  part  of  his  business  of  at- 
torney ;  and  that  defendant  should  not  act  es 
partner,  clerk  or  aasistsnt  with  or  to  any 
person  who  should  interfere  or  intermeddle 
aa  aforesaid ;  and,  in  ease  defendant  should 
commit  sny  breach  of  his  said  covenants,  nf 
should  forfeit  and  pay,  as  liquidated  dsmi^fe^ 
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.  lOQI.  for  eTetf  soeh  breaeh ;  and  each  dvfB 
repetition  or  oontiniunce  of  any  interference, 
&«.,  aa  aforesaid  akioald  be  deemed  a  fresh 
breach  of  covenant,  and  incur  a  new  and 
separate  penalty  and  right  of  action. 

Plaintiff  declared  in  covenant,  aaaigning 
breacbea  in  reapect  of  peraona  who  had  been 
his  clients  before  and  at  the  time  of  the  mak- 
'  isg  of  the  deed,  snd  of  persons  who  had  been 
his  clients  while  defendant  oontinned  under 
the  articles. 

Held,  that  the  part  of  the  covenant  in  re- 
spect of  which  the  breaches  were  sssigned 
WBS  good,  aa  not  operating  unduly  in  restric- 
tion of  trade,  and  might  be  sepsrated  from 
the  rest ;  and  therefore  an  action  might  be 
'  brought  on  such  breaches.   Niekottt  v.  Strti» 

KMI,  940a 

VII.  Inchoate. 

1.  EUlect  of  change  of  partiea  and  circum- 
stances, 691.     COMPAHT,  VII.  1. 

%  Eflect  of  complete  enjoyment  under,  775. 
Damaois,  IV.  1. 
,  3.  Bsrgain  not  bound  until  after  a  change  in 
the  partiea  interested  ss  purchasers,  976. 

COMPAHT,  V.  1. 

VIII.  Implied. 

Excluded  by  express  contract,  135.    Land* 
ix>aD  AUD  Tkhakt,  VIII.  976.    Compaht, 

V.  1. 

)X.  Divisibility  of. 
Legal  from  illegal  provisions^  346.    AntI, 

VI.  2. 

Ji.  Construction. 
1.  Where  clauses   inconsistent,  101.    As- 

sioNHBirr,  I. 
%  Eflect  of  provision  for  contingencies,  473. 

LaKDLORD  AHD  TSHAITT,  V. 

'   S«  Refusal  to  engraft  exceptions  of  a  private 
nature,  517.    AFFftaioHTMsvT,  I.  1. 

4.  Refusal  to  extend  the  mesning  of  ex- 
^      press  exceptions,  517.    AFFSEioBTMEirT, 

1.1. 
%1.  Rescinding  when  not  inferred,  976.    Com- 

PAMT,  V.  1. 

XII.  Assignment  of. 
Rightsandremediesof  assignee,  135.  Land- 

JJOHV  AMD  TSH ART,  VIII. 

Xni.  Who  may  sue  upon. 

Not  sssignee  of  simple  contract,  135.  Land- 
lord AND  TXNANT,  VIII. 

XIV.  Who  may  be  sued  upon. 

'  Not  a  person  subsequently  scquiring  an  in- 
terest in  the  subject-matter,  976.    Com- 

PANT,  V.  1. 

XV.  Effect  of  performance. 

1.  As  a  surrender  by  operation  of  law,  944. 
Landlord  and  Tsnant,  II. 

5.  Referred  to  the  special  contract,  if  there 
is  one,  976.    Company,  V.  1. 

XTI.  Excuse  of  performance. 

Inevitable  accident  is  not,  unless  so  ex- 
pressed, 517.    Affbxightment,  I.  U 
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XVn.  Breach  of:  damages. 
Expenses  incurred  but  not  yet  paid,  756. 
Damaois,  1. 1. 
XVIII.  On  particular  subjects. 

1.  Contract  of  aale.    Vendors. 

2.  Agreement  for  mortgage  of  house  and 
fixtures,  101.    Assiqnmbnt,  I. 

3.  On  sale  of  good- will,  87.    Ante,  VL  1. 

4.  For  maintenance  of  borough  prisoners  in 
county  gsol.    Gaol,  I.  1. 

5.  Lease  not  by  de^d,  135.    Landlord  and 
Tenant,  VIII. 

6.  By  attorney*a  elerk  never  to  interfere  with 
master's  clients,  346.    Ante,  VI.  2. 

7.  Ofalfreightment,517.    Affreiobtmxnt, 
LI. 

8.  To  take  aharea  and  pay  deposits,  691. 

COMFANT,  VII.  1. 

CONTRIBUTION. 
Voluntary,  86a.    Pook,  XVL  L 

CONUSANCE. 
I.  Claim  of:  affidavits. 
1.  Anawer  by  counter-affidavits. 

It  ia  not  an  invariable  rule  (if  there  be  a 
rule)  that  the  affidavit  annexed  to  a  claim  of 
conusance  ahall  not  be  answered  by  coun- 
ter-affidavits. 

And,  where  the  University  of  Cambridga 
claimed  conusance  in  the  case  of  A.,  B.  and 
C,  alleged  in  the  claim  to  have  been  sum- 
moned *'  in  an  action  of  trespass  at  the  suit 
of  D.,  against  the  form  of  the  privilege"  of 
thst  university,  and  the  affidavit  stated  that 
B.  and  C.  were  common  servants  of  the 
university,  caHed  proctors'  men,  and  that  die 
supposed  trespsss  was  an  act  done  by  them 
in  dischsrge  of  their  duty,  in  obedience  to 
the  order  of  A.,  a  pro -proctor  of  the  Univer- 
aity: 

Hddi  that  an  affidavit  might  be  received 
in  answer,  showing  that  B.  and  C.  were 
constables  appointed  under  stat.  6  G.  4,  c.  97, 
and  therefore,  by  sect.  1  of  that  act,  liable 
to  be  sued  at  common  law,  notwithstanding 
any  privilege  of  the  University. 

And  that  such  affidavit,  alleging  that  B. 
and  C,  at  the  time,  Slc^  "  were  constables 
in  and  for  the  University,  appointed  and  act- 
ing under  and  by  virtue  of*'  the  above  sta- 
tute, '*  and  that  this  action  is  brought  against 
them  for  and  in  respect  of  acts  done  by 
them  in  execution  of  their  said  office," 
without  further  detail,  were  a  sufficient  an- 
awer to  the  claim,  as  to  B.,  and  C. 

Qattfre,  whether  the  claim  could  be  well 
made  without  showing  if  the  fact  were  sOj 
that  B.  and  C.  were  not  auch  constables  as 
the  statute  excludes  from  privilege. 

Quaret  whether  claim  of  conusance  can 
be  aUowed  as  to  one  party  for  whom  it  m 
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mada,  wfaen  refused  as  to  others,  lua  co-de- 
fendants in  trespass. 

The  University  employed,  in  making  the 
daim,  T.,  an  attorney,  who  had  heen  ap- 
pointed attorney  and  aoUcitor  to  the  Univer- 
sity by  the  Heads  of  Houses.  M.,  snother  at- 
torney, was  in  general  partnership  with  T., 
but  wss  not  attorney  or  solicitor  to  the  Uni- 
versity, and  had  taken  no  part  in  making  the 
daim  of  conusance :  it  did  not  appear  whether 
or  not  he  had  any  share  in  the  profits  of  that 
proceeding.    M.  and  T.  had  not,  jointly  or 
severally,  been  concerned  in  the  cause  of 
which  conusance  was  claimed.    Bdi  no  ob- 
jection to  affidavits  in  aupport  of  the  claim, 
that  they  were  sworn  before  M.,  who  wss  a 
commissioner.    Turner  v.  Bolet,  292. 
t.  Whether  exceptwns  ought  to  be  nega- 
tived, 292.    Antd,  1. 
8.  Before  whom  sworn,  292.    Ante,  1. 
IL  Where  there  sre  several  claimants. 
Whether  it  can  be  alfowed  as  to  one  when 
refused  ss  to  others,  292.    Ante,  L  1. 
ni.  Who  not  entitled  to  the  privilege. 
Constables  under  stat.  6  G.  4,  c.  97.    Antd, 
LI. 

COifVICTION. 

I.  Amendment. 
Return  to  justices  for  thst  purpose  refused. 
A  conviction  under  the  Merchsnt  Sea- 
man's Act  hsving  taken  place  in  September, 
and  having  been  returned  to  the  folbwing 
eeasions,  a  certiorari  was  obtsined  to  remove 
it ;  a  rule  for  a  concilium  granted  in  Novem- 
ber ;  and  the  points  delivered  in  Jsnusry,  dis- 
closing an  objection,  that  the  evidence  was 
not  set  out.  The  Court,  in  its  discretion, 
refused  to  allow  the  conviction  to  be  taken 
off  the  file  and  returned  to  the  justices  that 
they  might  amend  it,  by  inserting  the  evi- 
dence. 

SewMe,  that  a  certtorari  to  remove  a  con- 
viction "for  certain  trespssses  and  oon- 
Cempta  against  the  form  of  the  statute," 
dtc,  is  sufficient  to  bring  up  s  conviction  for 
harbouring  sesmen,  being  a  single  ofience 
under  the  statute : 

But,  the  justices  having  returned  the  con- 
viction to  the  quarter  sessions,  snd  the  ses- 
sions to  this  Court,  held  that,  at  all  events, 
the  certiorari  could  not  then  be  quashed  on 
the  ground  of  this  vsriance ;  or,  because  it 
improperly  described  the  justices  as  "ss- 
signed  to  hesr  and  determine  divera  felo- 
nies,*' they  being  borough  justices  only. 
Segina  v.  Turk,  540. 

JI.  Form. 
Omission  to  set  out  evidence,  540.  AntS,  I. 

in.  Removsl  by  certiorsri. 
1.  How  described  in  writ,  540.    Ant^,  I. 
S.  Return  on  insufficient  description  cures 
the  insufficiency,  540.    Ant^,  I. 


IV.  In  psrticiilsr  instaaeee. 
Under  Merchant  Seaman's  Act,  540.  Atti, 
L 

COPPER, 

Rights  as  to,  when  found  in  tin  mine  woM 
by  a  bounder,  26,  56.    CtrsioM,  IL  L 

COPYHOLD. 

I.  Evidence  of  manor,  and  of  lands  being  il 
it,  135.    Lamdlohd  akd  TEJiAjrr,  VIIL 

II.  Copiea  of  court  roll :  evidence,  135.  Lilt* 

LOIO  AHD  TeHAHT,  VIIL 

CORPORATION. 

I.  Municipal.    Mumicital  Corfobatioi. 
IL  Name. 
When  it  cannot  change,  839.    Co0Ait,  L 

CORNWALL. 

I.  Stannary  Court,  26.    Custom,  IL  L 

II.  Customs  ss  to  tin  bounding,  26.  Craroi, 
ILL 

III.  Rights  of  psrties  with  respect  to  eoppci^ 
26.    Custom,  IL  1. 

IV.  Its  mining  customs  subject  to  the  geuenl 
law  of  Englsnd,  26.    CtisroM,  U.  1. 

CORONER. 

I.  Appointment  of. 

1.  By  town  council  of  borough. 

Qumrt,  whether  a  coroner  in  a  boioe|!k 
under  atat.  5  dt  6  W.  4,  c  76,  can  ngMf 
be  (by  sect  62)  appointed  before  the  gmtdf 
a  Court  of  Quarter  Seaoions  has  psand  the 
great  seal,  though  within  ten  days  after  h« 
Majesty's  plessure  to  make  the  grant  hm 
been  notified  to  the  council : 

But  a  coroner  having  acted  imder  neb 
appointment,  and  been  recognised  m  hie 
office  by  the  council,  for  several  years,  HtUt 
that  the  office  was  full,  and  that  an  inftnaa* 
tion  in  the  nsture  of  a  quo  warranto  lay  is 
oust  a  subsequently  appointed  oaroner. 

A  coroner  cannot  be  elected  at  a  meetiag 
of  the  council  held  by  adjournment  from  i 
quarterly  meeting,  no  summons  or  ootiee 
hsving  been  previously  served  upon  thi 
members  of  the  council,  stating  that  nA 
business  wss  to  be  transacted. 

SewMe,  that  a  coroner  in  a  borough  ii  sot 
within  the  provisions  of  stat.  32  G.  3,  c.  30^ 
a.  L    Segina  v.  Grmthaw,  747. 

2.  Semble,  appointment  under  sesl  not  oeoM* 
ssry,  747.  Ante,  1. 

3.  Ratification  by  conduct,  747,  Ante,  L 
IL  Nature  of  tbe  office. 

Of  borough  coroner,  747.    Ante,  L  L 
III.  Remuneration  and  dbburseroents. 
Whst  the  sessions  may  disallow,  snd  wktf 

not. 

A  coroner  is  not  entitled  to  any  remsMii* 
tion  for  holding  sn  inquest,  unless,  is  ds 
judgment  of  the  Court  of  Qowter  *?eMinini< 
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wu  proper  that  such  inquest  slioiild  have 
been  held ;  and  the  Court  of  Queen*8  Bench 
will  not  review  the  judgment  of  the  Seieiona 
on  tbia  point. 

But  disburaementa  made  bf  the  coroner, 
under  atat.  7  W.  4  &.  1  Vict.  c.  68,  after  the 
termination  of  the  inqueat,  muat  be  repaid 
to  him,  whether  it  waa  proper  that  such  in- 
queat abould  be  held  or  not ;  and  the  aeaeiona 
have  no  power  to  diaallow  them.  Segima  t. 
CotrmartkMiukire,  Justieet,  796. 

COSTS. 

L  When  conaidered  aa  aoceaaory,  679.  Bills, 
U.4. 

« 

II.  Payment  as  a  condition. 
Of  abandonment  of  order  appealed  againat, 
3d6.    Abahdonmbitt,  I. 

ni.  Of  firat  trial. 
Where  part  of  firat  rule  not  decided. 

After  a  verdict  for  plaintiff,  defendant  ob- 
tained a  rule  niai  for  a  new  trial  on  the 
ground  of  the  verdict  being  againat  evidence, 
or  to  arreat  judgment.  The  Court,  on  cauae 
ahown,  granted  the  rule  for  a  new  trial,  but 
did  not  decide  the  other  point,  and  reserved 
the  question  of  costs.  Plaintiff  succeeded 
sgsin :  and  defendant  obtained  a  rule  niai 
for  a  new  trial,  or  to  arreat  judgment  on  the 
ground  formerly  taken.  The  rule  was  dis- 
charged. 

Ordered  that  defendant  ahould  pay  the 
costs  of  the  first  trial.  Hunter  v.  Caldwell,  83. 

IV.  Under  conaent  rule  in  ejectment,  531. 
Post,  VI. 

V.  How  recovered. 

1.  Action  for  money  paid,  679.  Biltj,  II.  4. 

2.  Recoverable  as  damages  though  not  yet 
paid,  756.    Damasks,  I.  1. 

VI.  Execution  for. 

Under  stat.  1  &.  2  Vict.  c.  110,  s.  18. 

After  verdict  in  ejectment,  the  successful 
party  may  aoe  out  execution  on  the  conaent 
role  for  the  amount  of  hia  taxed  costs,  under 
•tat.  I  6l  2  Vict.  c.  110,  s.  18,  without  sny 
previous  rule  calling  upon  the  opposite  party 
to  pay  auch  amount*  Dee  dem.  F$nniHgien 
▼.  Barrell,  531. 


Gaol.    Gaol. 


COUNTY. 


COUNTY  COURT. 
Removal  by  pone,  274.    Dubbah. 

COUNTY  RATE. 
Gontribntion  by  boroughs,  116.    Gaol,  1. 1. 

COURT. 

I.    Of  criminal  judicature,  962.    Gaol,  U. 
n.  Central  criminal,  925.    Jvbt,  I. 

COURT  OF  PLEAS. 
At  I>iirham,  274.    Dubbax. 


COVENANT, 

I.  Joint  or  aeveral. 

What  may  be  declared  on  as  a  aeveral  oove« 

nant. 

A  covenant  whereby  "A.,  B.  and  C,  and 
any  two  of  them  jointly,  and  each  of  them 
aeverally,"  covenant  with  D.  that  A.,  B.  and 
C,  *'  or  aome  or  one  of  ibem,'*  shall  pay  D. 
a  aum  of  money,  ia  properly  declared  ttpoa« 
in  an  action  of  covenant,  against  A.  alone, 
as  a  covenant  that  A.  would  pay  that  anni 
to  D.    Addieen  v.  Gibton,  106. 

II.  Implied,  excluded  by  expreaa  covenant, 
135.    Lahdlord  ahd  Tbhaht,  VIII. 

III.  In  reatraint  of  practice  aa  an  attoraeyt 

346.     CONTBACT,  VI.  2. 

IV.  Separation  of  good  part  from  bad,  346. 
COMTBACT,  VI.  2. 

COVERTURE, 

Babob  ahd  Fbme. 

CREDIT. 
In  account,  482.    Attobbbt,  VIII.  1. 

CREDITOR. 
Petitioning.  952.    Babkbi7>t,  II. 

CRIMINAL  CHARGE. 
Unfair  uae  of,  252.    Malicb,  I.  5. 

CRIMINAL  INFORMATION. 

I.  Within  what  time  to  be  moved  for. 

A  criminal  information  for  miaconduet  fai 
office  may  be  moved  for  against  a  magistrate 
in  the  aecond  term  after  the  alleged  miacon- 
duet, though  an  aaaise  haa  intervened ;  the 
motion  being  made  early  enough  to  allow  of 
cauae  being  shown  in  the  same  term.  S§» 
gina  V.  Saundere,  484. 

II.  For  non-repair  of  highway,  827.  HieawAT. 

CRIMINAL  JUDICATURE. 
Court  of. 
What  relates  to  the  business,  962.  Gaol,  IL 

CRIMINAL  LAW. 
Ibdictmbbt.    SxMTBifCB.    Habbas  CoBri78. 

CROWN. 

I.  Property. 

What  not  a  Royal  mine,  26,  49.    Cvsroi^ 
II.  1. 

II.  Grant  by. 

During  interval  between  intimation  of  Royal 
pleasure  and  the  paaaing  the  great  aeal« 

747.     COBOBBB,  I.  1. 

III.  Law.     Cebtiobabi.     Habbas  ConriTi. 
Ibdicthbitt.    Mandamus. 

CURATE. 
I.  Appointment :  by  bislmp. 
On  what  non-reaidence  of  incumbent,  280. 

CLBBeTMAX,  L 
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IL  Signature  of  lo  ancient  docnment,  314. 
Etdkhck,  XIV.  1. 

CDSTODY. 
1.  Of  priMnera  senteneed  to  tranaportataon  in 

Jaraey,  498.    HABJua  Conrua,  I. 
IL  Of  aocienc  docmneafa,  396.    Riht,  1. 1. 

CUSTOM. 
JL  Natore  and  extant*  generally. 
,    L  Wben  viewed  aa  the  local  law  of  an  ex- 

tenaive  diatrict,  26,  62.    Poet,  II.  1. 
3.  IJow  diatingttiabed  ftom  preacnption,  26, 

61.    Peat,  IL  1. 
31  Derogating  from  general  righta  of  pro- 
perty, 26.    Poat,  II.  2. 
4*  fanmemonal: 

What  ia,  589, 601, 604, 62a    Comjiov,  JI. 
IIL 
5.  What  may  be  due  by ;  keriota,  20.  Poat, 

V.2. 
€.  With  reference  to  minerala,  26.    Post, 

XL  1. 
7.  Teita  of  ita  being  reaaonabk,  26,  56. 

Poet,  IL  1. 
n.  In  alieno  folo. 
L  Tin  bounding:  when  unreaaonable  aa  to 

time  of  nonuaer. 

Declaration,  in  eaae,  atated  that  plaintiff 
waa  poaaeaaed  of  and  entitled  to  a  tenement, 
to  wit,  the  right  to  dig  and  take  to  his  own 
use,  tin  and  tin  ore  in  certain  land;  and 
alleged  a  disturbance  by  defendant. 

Plea,  denying  the  poaacsaion  and  title 

•  Modo  et  forma. 

At  the  trial,  plaintifT  claimed  under  the 

•  following  cuatom,  which  the  jury  found  to 
eziat  in  fact :  — Any  peraon  may  enter  on 

>  die  waate  land  of  another  in  Cornwall,  and 
mark  out  by  four  corner  boundaries  a  certain 

*  area:  a  written  deacription  of  the  plot  of 
land  ao  marked,  with  metea  and  bounds  and 
the  name  of  the  person  for  whose  use  the 
proceeding  is  taken,  is  recorded  in  an  imme- 
morial local  court,  called  the  Stannary  Court, 
and  proclaimed  at  three  successive  courts 
held  at  stated  intervals :  if  no  objection  is 
'•ucceeafully  made  by  any  other  person,  the 
Court  awards  a  writ  to  the  bailiff  of  the 
Court   to   deliver   possession  of  the   said 

^  '*  bounds  or  tin  work"  to  the  bounder,  who 
thereupon  has  the  exclusive  right  to  search 
for,  dig,  and  take  for  hia  own  use  all  tin  and 

■  tin  ore  within  the  described  limits,  paying 
to  the  landowner  a  certain  customary  pro- 
portion of  (he  ore  raised,  under  the  name  of 
loU  tin.  The  right  descends  to  executors, 
and  may  be  preserved  for  an  indefinite  time, 
either  by  actually  working  and  paying  toll, 
or  by  annually  renewing  the  four  boundary 
marka  on  a  day  certain.    Held  : 

That  the  custom  to  preaerve  the  right  by 
the  mere  ceremony  of  an  annual  renewal 


wiihovt  working  ia  vnreaaonaUa  and  M  ia 
law,  and  that  plaintiff  (who  had  eemA  to 
work  or  pay  toll  for  18  years)  esold  not 
recover  in  the  above  action,  even  a 
aatranger:  And 

That,  although  the  alleged  cnaiei 
ed  a  claim  of  a  profit  in  aUeno  aole,  it  mold 
have  been  a  good  one,  if  bona  fide  workiDg 
had  been  found  to  be  obligatory  nader  iL 
Bogen  V.  Brtnian,  26. 
2.  When  a  custom  to  take  a  profit  in  a&oo 
aolo  may  be  valid,  26, 62.    Ante,  L 

in.  What  righta  cannot  exiat  by. 
Common  pur  canae  de  vidnaga  benreta 
private  eatatea,  581, 620.  Commos,  IL13. 

IV.  Construction. 
When  it  mast  be  atrict,  26,  57.  Ante,  It  1. 

v.  Pleading  and  evidence. 

1.  Claim  alleged  when  not  aaaiaincd  bf 
proof  of  larger  right,  26,  55.    Ante,  0. 1. 

2.  Evidence :  aa  to  other  tenementa  ia  tke 
aama  manor. 

A  heriot  may  be  due  by  eualom,  oa  tha 
death  of  a  tenant,  in  respect  of  a  lenemeat 
of  free  landa  held  in  fee  aimple  of  a  raaaor. 
Conaequently,  to  prove  such  a  cnatfio, 
preaentmenta  of  the  deatha  of  tenants  of  oihcr 
free  tenements  held  in  fee  of  the  manor,  and 
theaeiaore  of  heriota  thereupon,  areadnuM- 
ble.  DamertU  v.  Ptvihert,  20. 
VI.  See  alao  Usaox. 


CUSTOMS. 

Confiaeation  by  foreign  oi 

FXXIGHTMKirT,  L  1. 


517.    A»- 


DAMAGES. 

I.  What  may  be  recovered. 

1.  Expenaea  incurred  but  not  yet  paid. 
Where  the  declaration  for  breach  of  aa 

agreement  to  asaign  a  leaae  alleged  thai 
plaintiff  had  been  *'  put  to  great  expenaas, 
amounting  to  a  large  aum  of  m<mey,*'  4c., 
in  investigating  the  title : 

Heli,  that  he  might,  by  way  of  damafc, 
recover  the  amount  of  a  bill  of  ooata  due  to 
his  attorney  for  investigating  the  title,  thoogh 
such  bill  was  not  paid  before  action  faroaght 
Richard$on  v.  Ckasen,  756. 

2.  Lose  of  aid  from  curate,  461.    Dxfaha* 

TION,  L 

3.  Amount. 

On  wrongful  sale  under  unfavourable  dr* 
cuBistances.  101.    AssioirifEKT,  L 
IL  Against  officers. 

Treble,  against  sheriff,  1.    Statitts,  L 
IIL  When  sufficiently  covered  by  pleaa,  96i> 

Bills,  IV. 
IV.  Agreement  for  valuation. 
1.  Refusal  by  one  party  to  appoint  a  valatf. 
Declaration  on  a  written  agreeoMat,  i# 


.  under  tMl,  by  pIai]rtUrt0  tot  land  to  defimd. 

.    ant  witk  right  ofiportiiig,  defendant  to  make 
tatitfaction  to  plaintiff 'a  tenanta  for  damage 
done  by  game  on  their  ivma,  the  amount  to 
be  aacertained  by  a  Taiuer  to  be  choaen  by 
each  party,  and  an  umpire :  averment,  that 
defendant  entered,  and  preaerved  the  game, 
which  did  damage  to  the  tenanta ;  that  de- 
fendant waa  reqneated  by  plaintiff  to  appoint 
a  vainer :   breach,  that,  although  within  a 
reasonable  time  a  valuer  waa  appointed  by 
plaintiff  and  notice  thereof  given  to  defend- 
ant, and  plaintiff  requested  him  to  give  the 
name  of  a  referee  on  bis  part,  and  fix  a 
time,  &c.,  of  meeting   to   ascertain  the 
damage,  dec,  in  default  of  which  the  plain- 
tiff'a   valuer   would   alone   ascertain    the 
damage  done,  yet  defendant  did  not  give 
notice  to  plaintiff  of  any  valuer  chosen  by 
him,  nor  haa  ever  made  aatiafaction,  &«. 

Sdi :  1.  That  after  verdict  it  muat  be 
taken  that  the  declaration  alleged  a  refusal 
by  defendant  to  appoint  a  valuer. 

2.  That,  although  the  right  to  shoot  did 
not  pass  under  this  contract,  being  an  incor- 
poreal hereditament,  yet  the  agreement  to 
make  compensation  waa  valid,  and  good 
ground  for  an  action,  defendant  having  had 
the  full  benefit  of  such  agreement. 

3.  That,  for  the  same  reaaon,  the  decla- 
ration waa  not  bad  for  not  averring  perform- 
ance of  a  condition  precedent. 

4.  The  jury  having  found  that  plaintiff  did 
not  give  notice  in  a  reaaonable  time  of  his 
appointment  of  a  valuer :  Hddt  on  motion 
for  judgment  non  obstante  veredicto,  that. 
Inasmuch  as  defendant  had  refused  to  appoint 
altogether,  this  was  an  immaterial  allegation. 

5.  Defendant  having  refused  an  offer  of  the 
plaintiff  to  rectify  an  alleged  defect  in  the 
■Bsessment  of  damagea,  viz.  that  it  included 
damages  done  by  rabbits :  Held,  that  he  was 
not  entitled  to  a  new  trial  on  account  of  mis- 
direction by  the  Judge  in  directing  them  to 
include  such  damagea.  Thomas  v.  Frede- 
ricks,  Tib. 

2.  Notice   of  nomination  of  valuer,  how 
alleged,  775.    Antd,  1. 

3.  Refusal  to   appoint,   how  alleged,  775. 
Ante,  1. 

4.  Notice  of  appointment,  when  immaterial, 
775.     Ante,  1. 

V.  Aesessment  on  trial. 

New  trial  on  ground  of  misdirection,  when 
refused,  775.    Ante,  IV.  1. 

DEATH. 

0(  one  of  the  parties  to  proceedings  in  error, 
652.     Error,  I. 

DEBT. 
I.  When  it  lies. 

t.  On  a  check :  hetween  immediate  parties, 
962.    fi  iijLS,  VII. 
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3.  Fomae  and  occupation  t  byiM^gnae  of 
rererafon,  135,  HI,  LAXDMan  ajtd  Tiur- 
AlfT,  VIII. 

II.  How  arising. 

For  work  done  by  insolvent  between  vaalinf 
order  and  diacharge,  337.    Iii80ltmt«  L 

III.  Bar  of,  482.    Attorwry,  VIIL  1. 

IV.  Petitk>ningcrediior*a,958.  BAjfERmra,  II. 

V.  Impriaonment  for  not  pajring  instalnaent 
'  under  order  of  amall  debta'  oourt,  63a  Com* 

xmuvT,  I. 

DECEASED  PERSON. 

I.  Declarationa  by,  314,    Evwrhcr,  XIV.  1. 

II.  Entries  and  receipts  by,  314.    Evdrhcb, 
XIV.  1,    326.    Rrht,  1. 1. 

DECLARATION. 

I.  In  particular  cases. 

1.  In  debt  for  penalties  againat  aheriff'a 
officer  for  eztortk>n,  1.    Statutr,  I. 

2.  In  covenant  on  a  joint  and  aeveral  obliga* 
tion !  declaration  may  treat  it  aa  a  aevml 
covenant,  106.    Covrnaitt,  I. 

II.  In  evidence,  314.    Evidrhcr,  XIV. 

III.  At  foot  of  poor  rate,  908.    Poor,  XIX.  1. 

DEDUCTION. 

I.  On  rating  brickfield,  178.    Poor,  XII.  1. 

II.  On  rating  waterworks,  208.  Poor,XII(.1. 

DEED. 
Descriptions  in. 
Evidence  of  legitimacy,  when,  314.    E2vi« 
DRMCR,  XIV.  1. 

DE  FACTO. 

I.  Officer  appointed  without  jurisdiction,  1^. 
Clbrotman,  I. 

II.  Officer  appointed  informally,  747.    Co|to- 
2IRR,  1. 1. 

DEFAMATION. 

I.  Slander:  worda  reflecting  on  plaintiff  in  his 
profession. 
Imputation  of  firaud  in  transactions  as  a  cler* 

gyman. 

Case  for  slander  of  a  clergyman. 

1st  count,  stating  words  spoken  of  plaintiff 
in  his  profession  as  follows  (with  innuendoes, 
and  an  inducement  stating  only  that  plaintiff 
was  vicar  of  a  church,  and  defendant  a  cler- 
gyman, and  that  plaintiff  had  always  con* 
ducted  himself  well  in  his  profession) :  "  The 
very  day  I  came  into  residence,  Dr.  P.** 
(plaintiff)  **  sent  for  me :  I  went  and  dined 
with  him ;  and  the  wine  must  have  been 
drugged  ;  for  I  took  but  two  glasses  and  waa 
quite  atupified.  While  in  this  condition,  Dr« 
P.  put  a  bill  into  my  hands  and  requested  me 
to  sign  it,  saying,  *  I  wish  to  have  it  aa  n 
security  for  the  payment  of  130/.  per  annum 
for  reading  for  you  at  the  new  church.'    I 
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■Mwwd,  *  Well,  giT0  me  a  pen  end  I  will 
mga  it*  Immediately  I  had  eigned  it,  I^. 
P.  enatehed  it  np,  and,  laughing,  eaid,  '  this 
will  be  quite  lafe.'  The  bill,  I  think,  was 
drawn  for  25001.  or  26O01. :  bat,  haTing  been 
•topified  with  the  wine,  I  do  not  rightly  re- 
member." **  Yon  eannot  suppose  that  I  can 
lint  a  man  who  so  cheated  me  at  my  first 
eoming."  Innnendo,  that  plaintiff  firaudu- 
lently  obtained  the  bill  firom  defendant  while 
be  was  stapified  with  dragged  wine. 

2d  ooant,  stating  words  spoken  of  plaintiff 
in  his  profession  (with  innaendoes,  bat  no 
farther  material  inducement)  as  follows: 
"  I^  P.  placed  before  me  a  bilL  I  signed : 
I  do  not  know  for  what  amount  it  was, 
whether  for  20001.  or  30001. ;  for  I  was  com- 
pletely pigeoned  by  I^.  P.  :**  innuendo,  thst 
plaintiff  had  obtained  the  bill  from  defendant 
by  fraud. 

Special  damage,  that  plaintiff*s  curate  be- 
lieTed  him  guilty  of  the  misconduct,  and, 
by  reason  thereof,  was  preTcnted  from  cor- 
dially and  efiectually  assisting  plaintiff  in  ths 
clerical  duties  and  spiritual  concerns  of  the 


On  motion  in  srrest  of  judgment,  after 

inerdict  for  plaintiff.  Held  : 
That  the  1st  count  was  good,  becanse  the 

words  there  set  forth  reflected  upon  the 

plaintiff  in  his  profession. 
That  the  2d  count  was  bad,  becanse  the 

words  there  did  not  so  reflect. 
Venire  de  novo  awarded.    Pemberton  t. 

Cottt,  461. 
H.  Libel :  priTileged  commantcation. 

What  letter  to  secretary  of  state  with  re- 
spect to  a  clerk  to  justice  is  not. 

1.  HM  by  the  Court  of  Queen^s  Bench, 
In  an  action  for  libel,  that  a  letter  to  the 
Secretory  of  State,  by  an  inhabitant  of  a 
borough,  imputing  to  a  person  who  is  the 
town  clerk,  and  clerk  to  the  justices  of  the 
borough,  corruption  in  the  Utter  office,  is  not 
a  privileged  communication. 

2.  And  that  express  malice  maybe  prored 
by  OTidence  that  the  imputation  is  in  part 
false,  even  where  the  communication  is  of 
aucb  a  nature  as  to  raise  a  prim&  facie  pre- 
■amption  of  absence  of  malice. 

3.  Held  by  the  Court  of  Exchequer  Cham- 
ber, affirming  the  judgment  of  the  Queen's 
Sencb,  that  it  is  for  the  judge  to  decide 
whether  a  publication  is  capable  of  the  mean- 

.  tug  ascribed  to  it  by  an  innuendo,  and  for  the 
jury  to  decide  whether  such  meaning  is  truly 
ascribed  to  it. 

4.  Where  a  declaration  for  libel  stated  that 
plaintiff  was  town  clerk  and  clerk  to  the 
Jostices  of  a  borough,  that  two  persons  were 
apprehended  on  a  charge  of  embeizlement ; 
gnd  that  defendant  sent  a  letter  to  the  Home 
fiacretary,  stating  that  the  administration  of 


jttstiee  ov^t  to  be  abota  iiMpirion,  tliitflBl 
of  the  abore  persona,  who  was  tskea  bcto 
justices  out  of  the  borough,  waa  defended  by 
plaintiil^  that  the  other,  who  was  taken  bdbn 
the  boroagh  justices,  was  defended  by  • 
friend  of  plaintiff,  he  himself  me&Bg  a  1^ 
sdTiser  to  the  jostieea,  that  the  closest  mii- 
macy  had  fong  existed  between  plaintiff  ad 
the  priaonera  and  that  among  the  papen  d 
one  of  them  waa  found  an  enormonsanoai 
of  accommodation  bill  transsctinis,  plaintil^ 
and  othera  with  whom  he  is  assodated,  being 
the  psrties  thereto,  thos  clearing  up  tb 
mystery  as  to  the  uses  to  which  the  plonda 
bad    been    appropriated;    that   ddendaat 
deemed  thia  a  state  of  things  deoandisf  • 
remedy,  and  called  npon  the  Seoctirytt 
take  such  steps  aa  the  justice  of  the  eve  ad 
the  crying  CTil  demsnded,  "  meaning  tbcn- 
by  that  the  plaintiff  had  ooupired  with  md 
was  an  accomplice"  of  the  priaooen  in  tb 
embexzlement,  and  alao  that,  as  derk  md 
legal  adTiser  of  the  borongh  justices,  be  bed 
acted  corruptly  at  the  examinatioa  befes 
them :  Hdd  by  the  Court  of  Qoeen*t  Beadi, 
and  by  the  Exchequer  Chamber,  affimim 
their  judgment,  that  the  letter  was  cepebli 
of  the  meaning  ascribed  to  it  by  the  in> 
nuendo. 

Hdd  also,  by  the  Court  of  Exebeqar 
Chamber,  that  a  libel  sufficiently  appetred 
on  the  dechiration,  without  the  innaeade. 
BUigg  V.  StuH,  899. 

III.  Malice:  oTidenoe. 

Partial  falaehood,  899.    Ant^,  IL 

IV.  Trial. 

What  questkms  for  the  judge  sod  what  la 
the  jury,  899.    Antd,  IL 

DEFENCE. 
I.  Party  interested,  when  allowed  to  ooodaet 

it,  906.    Pool,  XIX.  1. 
IL  At  request  of  another  party,-  costs,  (H 

Bills,  II.  4. 

DELIVERY. 

I.  Throngh  intermediate  agent,  26S.   Bou^ 

vn. 

II.  What  accident  no  excuse  for  non-perferS' 
ance  of  contract  to  dellTer,  517.  ArraxMB' 

XBHT,  L  1. 

DEMURRER. 

I.  Objections  available  on  general  demnrrer. 
Justification  under  a  bad  cnstom,  501,  O^ 

Cojmoa,  IL  8. 

II.  Right  to  begin. 

Where  there  are  croas  demumra.   St^ 
T.  Oliver,  709. 

III.  Setting  aside  as  frivoloiis. 

1.  To  double  replicstion  to  double  plei,fll 
Bills,  IX. 

2.  Beneficial  tendency  of  tho  jvisdiciA 
479.    Bills,  IX. 


INDEX, 


mn 


IV.  Admiamon  by,  359.    Paklumiht,  IV.  1. 
T.  Amendment  of  return  after,  908.    Poo», 
XIX.  1. 

DEPOSIT. 
Action  fiir,  againat  allottee,  691.    Comfaht. 
VIL  L 

DEPUTY. 

Ploceedinga  before,  how  described,  670.    P«»- 
JUBT,  I. 

DESCRIPTION. 

I.  Declaratory,  in  a  deed,   314.    EviDBircB. 
XIV.  1. 

II.  Of  pareela  in  a  deviae,  663.    Dinsi,  1. 1. 

DETENTION. 

Until  transportations,  502.    Habkas  CoBTua. 
L 

DEVISE. 

I.  Description  of  the  subject  matter. 
1.  Where  part  clear  and  part  uncertain. 

In  1814  premises  were  purchased  by  testa- 
tor, which  in  the  conveyance  to  him  were 
described  as  containing  by  estimation  three 
acres  fiTe  perches,  and  were  of  that  quantity 
or  nearly  so.    They  then  consisted  of  a  field, 
an  orchard  and  a  house  and  garden,  and  ao  re- 
mained until  1838,  when  the  houae  and  gar- 
den, and  south  part  of  the  field,  were  let.  Tes- 
tator then  made  a  fence,  which  prevented  all 
communication  between  the  north  and  south 
parts  of  the  field ;  and  the  tenant  afierwarda 
subdivided  the  south  field  into  two.    The 
premises  continued  in  this  condition  until  tes- 
tator's death  ;  he  occupying  the  north  field 
and  orchard,  and  the  tenant  holding  the  resi- 
due.   The  north  field  was  at  the  north  comer 
of  Ae  town  of  M.,  and  opposite  a  pond. 

In  1840  teatator  deviaed  "all  that  my 
Dieasuage  or  dwellmg  house,  with  the  out- 
buildings, garden,  orchard  and  appurtenances 
thereto  belonging,"  occupied  by  A.  B.,  **  ait- 
nate  on  the  east  side  of  the  town  of  M,"  **  and 
B  cloae  of  land  adjoining,  being  the  cloae  at 
the  north  comer  of  the  town  of"  M.,  **  and 
opposite  the  pond,  and  containing,  with  the 
garden  and  orchard,  three  acren,  five  perchea, 
more  or  less,"  to  his  daughter  in  fee. 

By  codicil  in  1841,  after  reciting  that  he  bad 
given  to  his  daughter  '*  a  cloae  situate  at"  M., 
*'  being  the  cloae  at  the  north  comer  of  the 
town  of  M.,"  '*  and  opposite  the  pond,  and 
Oontaining,"  d&c.  (as  in  the  will),  and  now  in 
my  occupation:"  he  proceeded:  **  Now  I  do 
liereby  revoke,"  dec,  the  devise  "of  the 
■aid  close  to  my  said  daughter ;"  and 
devised  "  the  same  close  with  the  appurte- 
nances" to  another  daughter. 

Heldt  on  a  question  whether  the  two  south 
fields  paaaed  by  the  codicil,  that  the  deacrip- 
lion  by  leatator'a  occupation  was  clear,  that 
fhe  deacription  by  quantity  was  uncertain, 
•nd  that  the  north  field  only  so  paased.  Doe 
Mtnew  ▼.  AikUy,  663. 


8.  By  occupation,  663.    Antd,  1. 
3.  By  quantity,  663.    Ant«,  1. 
II.  What  givea  an  eatate  tail 
"  Default  of  such  first  issue." 

Devise  (before  stat.  7  W.  4  dt  1  Vict  a, 
26,  s.  29)  to  my  son  A.  T.  for  life,  and  "  from 
and  after  the  decease  of  my  son  A.  T.  then 
to  the  frst  tan  of  my  said  son"  A.  T. "  law. 
fiilly  isBuing,  and,  for  default  of  ouch  Jlnt 
iooue,  then  to  the  uae  and  behoof  of  the  2d» 
3d,  4th  and  5th,  and  all  and  every  other  aon 
and  sons,  the  heirs  of  his  or  their  bodies  law* 
fully  iasuing;"  "and,  for  default  of  auch 
iasue,  then,"  &c. 

Held,  that  the  firet  son  of  A.  T.  took  an 
estate  tail.    Doe  dem,  HarrU  v.  Taylor,  718, 

DIRECTOR. 
Provisional.  691.    Compawt,  VII.  1. 

DISCHARGE. 
^y  judge's  order. 
When  not  sn  excuse  for  negligence  in  arrest- 
ing, 546.    ExECUTioH,  IV.  1. 

DISCRETION. 
Refusal  to  review  exerciae  of  discretionsry 
power,  796.    Cobohxb,  III. 

DISPUTE. 
Constructive  notice  of,  504.    Cbxtbcb  batb^ 

DISTRESS. 

I.  Generally. 

Distinction  between  a  distress  and  an 
cution,  172, 174.    Exicutiow,  VII.  % 

II.  In  particular  cases. 

1.  To  enforce  rate  that  might  have  bee^ 
quashed  on  appeal,  868.    Pons.  XVI.  1. 

2.  To  enforce  rate  on  joint  occupiera,  900. 
PooB.  XIX.  1. 

3.  For  church  ratea,  504.    Cbitbch  batb. 

4.  By  mortgagee  under  special  power,  957. 

MoBTttAOS.  II. 

5.  For  fee  farm  rent,  326.    Rbnt,  1. 1. 


DIVISIBILITY. 
Of  contracta,  346.    Cobtbact,  VI.  3. 

DIVISION. 
Of  stock. 

Distinction  between  a  division  in  the  natm 
of  a  bonua  and  a  division  on  diaaolutioi^ 
868,878.    PooB,XVI.  1.  ^ 


DOCUMENTS. 

I.  Distinct  instruments  on  one  paper,  84#. 
Stamp,  I. 

II.  Evidence.    EvroBBCB,  III.— XL 

DUPLICITY. 
In  pleading.    Plbaouto,  IV. 
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DURHAM. 
RamoTal  of  cmue  irom  liMriir's  oovnt. 

A  cauae  ooromeneed  in  the  ■b«riff*f  coort 
of  the  countf  paUtioe  of  Dnrham  canaot  be 
lemoTed  st  onoe  bf  poBO  uit6  this  eoart,  bvt 
aaM  first  be  remoTed  iato  tJia  Diiriiam 
CovtofPleae. 

The  Coart  of  Qneeo's  Bench  will  quash  a 
writ  of  pone  issued  in  ooatraveatiaa  of  this 
rule.    BMnt^m  t.  Mmiummrmg,  S74. 


duties,   476. 


DUTY. 
L  Probate   and 

Executors,  I. 
U.  Inference  that  pioosediogs  regular  in  form 

•re  in  oompliaoce  with  duty,  812.    Pook, 

XXVI. 


EASEMENT. 
Distinguished  from  a  teaeinent,  26, 51.  Custom, 
II.  1. 

ECCLESIASTICAL  LAW. 

I.  Non  residence,  280.    CLtaoTVAN,  I. 

II.  Church.rate,  504.    Cbv&cb  rati. 

EJECTMENT. 
L  Demand  of  possession. 

When  necessary,  130.    Tritstbi,  II.  1. 
n*  Accruer  of  right  to  bring. 
Between  trustee  and  ceatni  que  trust,  130. 
Trustee,  II.  1. 

III.  Between  what  parties. 

1.  By  trustee  against  cestui  que  trust,  130. 
Trustee,  II.  1. 

2.  By  mortgagee  against  mortgagor,  957. 
Mortoaob,  IT. 

TV,  When  it  will  lie  for  a  mine,  26, 51.    Cus- 
tom, II.  1. 

v.  Statute  of  limitations.    LiMXTiTioir. 

VL  Costs. 
Execution  on  common  consent  rule,  531. 
Costs,  VI. 

ENJOYMENT. 
Of  incorporeal  hereditament  under  agreement 
not  under  seal,  775.    Damaors,  IV.  1. 

ENEMY. 
Act  of  the  Queen's  enemiea,  517.   Affrrioht- 
MXlfT,  1. 1. 

ENTRY. 
Right  of.    LmiTATiOH. 

ERROR. 

L  Death  of  partiea. 
Of  defendant  in  error :  executors  when  to  be 

introduced. 

A  writ  of  error  does  not  sbate  by  the  death 
cf  the  defendant  in  error  after  judgment 
•igned  and  before  assignment  of  errors,  but 
nay  proceed  as  far  aa  reTenal  or  afSrmance 


wkboMt  wtfodnetion  of  the 
reeord*  Conaaqneotly,  if  the  plntf  n 
error  frii  to  aaaign  errora  in  time,  jodgiMit 
of  non-proa  may  be  signed,  thoogh  Um  txh 
coiocs  have  not  prerioualy  been  Bids  p^ 
ties.  St,KatkaruuJ>oaCmi^ttny^,Rigp 
652  n. 
IL  Assignment  of  errora. 
Judgment  of  non-pros,  652.    Ant^  L 

ESTATE. 

T.  At  wiQ,  131.    Trustrr,  486.   Adhbswi, 

IV. 
n.  Tail. 

How  created  in  a  deriae,  718.    Ditbb,  IL 
III.  Future,  337.    Imsoltrrt,  L 

ESTOPPEL. 
I.  By  record. 
1.  By  writ  obeyed,  563.    Majtoaxus,  V.l. 
3.  By  return  to  writ,  563.    Mahdamus,  V.  L 

3.  On  face  of  return  though  iU  pleaded  ia 
plea,  563.    Mahdamus,  V.  1. 

4.  Of  appellant  by  adTerse  decision,  868, 88a 
Poor,  XVL  1. 

IL  In  paia. 

1.  Admiaaion  by  conduct,  486.  Admbsiob. 
IV. 

2.  Surrender  by  change  of  possesnon  by 
mutual  conaent,  944.  LiAicnLoaD  Ain 
Truaiit.  II. 

UL  Pleading. 
Eatoppel  in  pais  pleaded,  563.    Mardahct, 
V.L 

EVICTION. 
What  ehange  of  posaession  ia  not,  944, 946. 
Lajtolord  akd  Trmaitt,  II. 

EVIDENCE. 

I.  Burthen  of  proof. 

1.  That  a  payment  alleged  to  haTe  been  to 
another's  use  was  not  merely  folunttfy, 
15.    ExRcunoM,  III.  2. 

5.  Absence  of  belief  of  probable  eanae,9Sl 
Malice,  I.  5. 

II.  Decision  of  preliminary  qnestiona  as  to  sd- 
missibility. 

Rests  with  the  Judge,  314.    Post,  XIV.  L 

III.  Documentary:  authentication. 

1.  By  knowledge  of  handwriting  of  oonteia- 
poraneous  signstures,  314.     Post,  XIV.  I. 

2.  Proper  custody,  314.  Poet,  XIV.  1.  39S. 
Reitt,  I.  1. 

IV.  Documentary:  connection  of  in8truffieBti> 
By  custody  and  correspondence,  326.    Rfift. 

LL 

V.  Documentsry:  rule  that  the  whole  isen- 
dence. 

1.  Looking  at  both  sides  of  an  account,  4£ 
Attorfbt,  VIII.  1. 

2.  Distinct  instruments  on  one  paper,  BH 
Stamp,  I. 

VL  Documentary  t  poetea. 


INDEJC. 
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AS  evidence  of  the  iaeuee  that  have  been 
tried,  670.    Perjuxt,  I. 
VII.  Documentary :  examinations  under  com- 
ffliwion. 

Not,  in  criminal  prosecutionB,  of  infirm  wit- 
ness in  England,  827.    Hiohwat. 
Fill.  Documentary:  proceedinga  in  inferior 
courts. 

1.  Presentments  and  seisures  in  msnor 
courts,  20.    Custom,  V.  2. 

2.  Roll  of  Stannsry  oonvocations,  26.  Cus- 
tom, II.  1. 

3.  Surrenders  ss  evidence  of  existence  of 
manor  and  of  lands  being  within  it,  135. 
Landlord  akd  TsMAirT,  VIII. 

IX.  Documentary:  ancient  registers. 
Authenticated  by  comparison  with  contem- 
porary signatures,  314.    Post,  XIV-.  1. 

X.  Documentary :  old  aooounta. 
Receiver's  books,  326.    Rent,  I.  1. 

XI.  Documentsry :  recitals,  dtc. 
Declaratory   descriptions   of  psrties,   314. 

Post,  XIV.  1, 

XII.  Interest. 

Of  person^  making  declaratkms,  314.  Post, 
XIV.  1. 

XIII.  Admissions:  by  conduct. 

1.  Privity  or  sgency  must  be  shown,  223. 
Pooa,  XX.  1. 

2.  Tenancy  at  will,  416.    Admission,  IV. 

XIV.  Declarations. 

1.  By  members  of  family  before  dispute. 

The  question  ultimately  raised  in  an  eject- 
ment being,  whether  Elisabeth  S.,  deceased, 
waa  legitimate  or  not,  a  certificate  of  the 
marriage  of  E.  S.*s  alleged  father,  J.  D.,  to 
her  mother  was  produced  by  a  witness,  who 
said  he  received  it  from  £.  S.    The  question 
waa  then  put,  whether  E.  S.  made,  at  that 
time,  any  statement  respecting  her  mother's 
marriage.    Held,  that  this  question  wss  ad- 
missible, it  having  been  proved  before  to  the 
satiafaction  of  the  Judge,  that  £.  S.  wss  a 
member  of  the  family,  and  it  not  appearing 
that  any  dispute  wss  at  that  time  known  to 
aziat. 

And  that  it  made  no  diffisrence,  as  to  the 
admiaaibility  of  the  answer,  that  the  ques- 
tion, whether  E.  8.  was  a  member  of  the 
iunily,  was  in  fact  identical  with  the  issue 
on  which  the  opinion  of  the  jury  would  be 
ultimately  tsken. 

A  copy  of  a  register  of  marriage,  signed 
with  the  name  of  a  person  who  hsd  been 
curate  of  the  psrish  eighty  years  before  the 
triBl,  and  who  signed  as  curate,  wss  produced 
by  a  writneas  who  hsd  been  seven  years  parish 
clerk ,  and  who  ssid  that  the  ssme  signature, 
in  the  same  handwriting,  appeared  in  several 
places  of  the  original  register :  Held  admis- 
sible, though  no  proof  was  given  of  the  cu- 
rate's  death,  and  no  further  proof  of  his 
handwriting. 


A  deed  was  put  in,  whereby  E.  S.  con* 
veyed  the  reversion  of  the  property  to  E.  J. 
It  was  signed  by  E.  8.,  describing  herself  aa 
"  daughter  and  heiress  of  J.  D.,'*  snd  by 
E.  J.,  who  was  an  undoubted  relation  of  J. 
D.,  and  was  tenant  for  life  of  the  property} 
Held,  that  the  signatures  were  admissible  aa 
declarations,  notwithstanding  the  interest 
which  those  partiea  might  be  aupposed  to 
have  in  E.  8.  thus  representing  herself;  it 
not  appearing  that  any  dispute  had  then 
arisen.    Doe  dem,  Jeniuu  v.  Davke,  314. 

2.  Declaratory  description  in  a  conveyance, 
314.    Ante,  1. 

3.  Judge  to  decide  the  preliminary  question 
of  relationship,  314.    Antd,  1. 

4.  faiterest  of  the  party  making  them,  314. 
Anta,  1. 

XV.  Reputation :  public  rights. 

Common  pur  cause  de  vicinage,  589.    Com- 
mon, II.  1. 

XVI.  Collateral  facts :  with  respect  to  tene- 
ments under  ssme  tenure. 

Presentments  and  seisures,  20.  Custom,  V. 

XVII.  With  reference  to  the  pleadings. 
Claim  based  on  custom  not  supported  ,by 

proof  of  larger  right,  26, 55.  Custom,  II.  1. 

XVIII.  Particular  facU. 

1.  Relief  as  evidence  of  settlement,  223. 
Poor,  XX.  1. 

2.  Entry  in  register  of  parish  apprentices^ 
230.    Pooa,  XXIII.  1. 

3.  Absence  of  probable  cause,  252.    Ma- 
lice, I.  5. 

4.  Ofexpress  malice,  899.  Difamation,  IL 

5.  Of  acting  through  agent,  262.    Bills, 
VII. 

6.  Of  pajrment  by  principal,  266.  Bills,  IV. 

7.  Of  right  of  common  pur  cause  de  vici- 
nage, 604.    Common,  III. 

8.  That  certain  issues  were  tried,  670.  PgB- 

JUKT,  I. 

9.  That  a  party  baa  been  put  to  ezpenae, 
756.    Damages,  I.  1. 

XIX.  Presumptions.    PaBSUMmoN. 

XX.  Setting  out  in  proceedings,  540.    Cox- 

▼ICTION,  I. 

EXAMINATION. 

I.  Of  infirm  witness,  827.    Highway. 

II.  Whereon  to  ground  order  of  removal.  Poos. 

EXCEPTION. 
In  contrsct  of  afireightment,  517.  ArrasxaHT 

MENT,  1. 1. 

EXCUSE. 

By  act  of  foreign  state,  517.  AFntBiOBTMiitT, 
I.  1. 

EXECUTION. 
I.  Generally. 
Distinction  between  a  commitment  in  execu- 
tion, and  a  commitment  in  posnam,  730. 

COMMIXMXJIT,  I. 


YOjs.  X. — 75 
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tL  Under  itat.  1  4&  2  Viet  c  110,  s.  18. 
Rule  §or  payment  when  not  necciiiry,  531. 

Costs,  VL 
in.  Fieri  facias. 
1.  Under  sut.  1  &  2  Vict.  c.  110,  s.  18,  531. 

Costs,  VI. 
M.  Expenses  of  sale:  where  the  sale  is  not 

made  lor  the  sheriff. 

In  an  action  of  debt  by  sheriff  sgatnsteze- 
cation  creditor  for  poundsge,  the  defendant 
daimed  to  set  off  the  expenses,  which  he 
liad  paid,  of  a  bill  of  sale  and  appraisement, 
preparatory  to  an  assignment  in  trust  for  the 
creditors  of  the  party  whose  goods  were 
•sited. 

Held  that,  withont  forther  cTidenoe  on  the 
defendant's  part,  the  pajrment  in  respect  of 
each  a  sale  could  not  be  considered  as  mfide 
for  the  sheriff,  and  could  not  be  set  off  Jtfor- 
sieif  ▼.  HiekM,  15. 
IV.  Capias  ad  satisfaciendum. 
1.  Where  sheriff  holds  seTeral  against  the 

same  party ;  negligence  in  arresting  under 

a  void  writ :  question  for  the  jury. 

Case  against  the  sheriff  for  negligence  in 
not  arresting  B.,  on  a  ca.  sa.  issued  by  plain- 
tiff: alleging  further,  as  a  breach,  that  de- 
fondant  wrongfully  arrested  B.  under  the 
illegal  pretence  of  another  writ,  whereas 
there  was  no  such  writ,  and  falsely  impri- 
soned B.,  by  reason  of  which  B.  wss  ordered 
by  a  Judge  to  be  discharged,  and  was  so  dis- 
charged, and  immediately  departed  out  of 
defendant's  bailiwick  ;  whereby  defendant 
deprived  himself  of  the  means  of  lawfully 
taking  or  detaining  B.  under  plaintiff's  writ, 
and  could  not  take  him  under  plaintiff's  writ 
after  his  departure.  Defendant  pleaded  Not 
l^ilty,  and  traversed  that  he  could  have  ar- 
rested B.,  modo  et  formi.  It  appeared  that, 
after  the  delivery  of  plaintiff's  writ  to  de- 
fondant,  another  writ  (which  was  void  for 
defects  apparent  on  the  face  of  it)  was  deli- 
vered to  defendant  at  the  suit  of  A. ;  that 
defendant  granted  a  warrant  under  the  last 
writ ;  that  defendant's  officer  arrested  B. 
under  this  warrant,  having  no  other  in  his 
possession ;  and  that  B.  was  detained  under 
it,  till  he  was  discharged  from  custody  under 
A.'s  void  writ  by  a  Judge's  order,  and  after- 
wards, by  another  order,  from  custody  under 
plaintiff's  writ;  after  which  B.  left  the 
bailiwick. 

The  Judge  directed  the  jury  that  there  had 
jbeen  no  arrest  at  plaintiff's  suit :  and  that  the 
Judge's  order  discharging  B.  from  custody 
St  plaintiff's  suit,  was  no  justification  to  the 
sheriff:  and  that  he  would  leave  to  the  jury 
the  question,  whether  defendant  had  acted 
negligently  in  arresting  B.  on  A/s  void  writ, 
and  not  arresting  him  on  plaintiff's  good  one, 
as  a  question  of  fact  for  the  jury.  Hdd,  that 
ihe  summing  up,  so  fsr,  was  oorreel. 


The  Judge  then  directed  the  jcry  ihtf,  if 
they  believed  the  evidence,  encngk  qipev- 
cd  to  establiah  such  negUgenes  as  «odd 
make  defendant  guilty  in  point  of  law.  Bii 
an  incorrect  mliog.  For,  that,  on  tbs  iasi 
joined  on  the  second  breach  in  the  Manp 
tion  (aasnming  that  breach  to  be  well  sHigi- 
ed),  the  Judge  ought  to  have  left  to  the  jvy 
the  queation,  whether  the  definidnt  kaew 
or  ought  to  have  known  that  A.'s  writmsi 
void  one.     Hooper  v.  Lane,  546. 

2.  What  not  an  arrest  under  a  goodtnit, 
546.    Antd,  1. 

3.  EflS»ct,  as  regards  sheriff,  of  diBckage  from 
arrest  under  void  writ,  546.    Ante,  1. 

V.  Return. 

To  found  prooeediBga  in  oathwry,  ttS. 

OUTULWET. 

VI.  Poundage  and  fees,  1.    Statuts,  L 

VII.  Excessive. 

1.  On  judgment  partly  satisfied. 
Remedy   where  execution  issusd  fat  foil 

amount. 

No  action  lie^s  against  an  execution  cnfi- 
tor  or  hia  attorney  for  issuing  s  ii.  fo.  indorM 
to  levy  the  whole  sum  recovered  by  a  jod{- 
ment  which,  to  the  knowledge  of  both,  km 
been  partly  satisfied  by  payments,  anlm 
malice  and  want  of  probable  cause  be  alleged 
in  the  declaration,  and  proved. 

Money  levied  by  a  regular  etec«nin« 
under  a  judgment  valid  on  the  face  of  it, 
cannot  be  recovered  back  in  an  seiioa  fcr 
money  had  and  received  on  the  grovnd  diet 
judgment  was  signed,  or  execution  imd, 
fraudulently,  for  the  whole  sum  named  ia 
the  judgment,  when  part  had  been  aheady 
paid. 

The  remedy,  in  case  of  such  firaad,  ia  by 
motion  to  the  Court  in  which  the  action  wii 
brought,  to  set  aside  the  judgment  or  tbe 
execution.    Z>e  Medina  v.  Grove,  153. 

2.  On  judgment  partly  satisfied. 

Held  by  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  ef 
Queen's  Bench,  that  no  action  lies  sgainei 
an  execution  creditor  or  hia  attorney  ft* 
issuing  a  fi.  fa.  indorsed  to  levy  the  whole 
sum  recovered  by  s  judgment,  which,  to  tbe 
knowledge  of  both,  has  been  partly  astisfied 
by  payments,  unless  malice  and  vrant  of  pro- 
bable cause  be  alleged  in  the  dedaratioQ, 
and  proved.    And 

Qumre,  by  Wilds,  C.  J.,  whether,  evee 
if  such  allegation  and  proof  ¥rere  made,  so 
action  is  the  proper  remedy.  He  Afedtai  «> 
Grove,  172. 

3.  Averment  of  malice  and  want  of  probilbb 
cause,  152,  172.    Ante,  1,  3. 

VIII.  Negligence. 
1.  In  seising  under  a  void  writ  nHMad  ^ 
seising  under  a  good  writ,  54€.  Antd,  IV I 
3.  Effect  of  scienter,  546.    Aat^IV.l* 


IlfDBX. 


MO^ 


TX.  FVancliiletit. 
Motion  to  set  amde,  152, 171  Ami,  Vt.  1,  a. 

EXECUTORS  AND  ADMINI8TRA. 

TORS. 

I.  Simp  duties. 
Inproved  Ttltie. 

Where  land  has  been  improved  in  Talne 
by  building  between  the  owner's  death  and 
the  grant  of  administration  to  his  estate, 
•tamp  duty  on  the  letters  of  administration 
it  payable  for  the  improved  value.  .  Doedem, 
Biekarda  v.  JSeanj,  476. 

n.  Ofpartiestosuit. 
Of  defendant  in  error,  €92.    Eftsos,  I. 

EXPENSE& 
I.  Law  expenses  of  town  council,  934,   At* 

TOniTBT,  III. 

IL  Of  borough  prisoners,  lltf.    Gaol,  1. 1. 
lU.  Of  sale  under  fi.  fa.,  15.    Eucunoir, 
IILa. 

IV.  Unpaid  t   recoverable  as  dan^^es,  756. 
Damagbs,  1. 1. 

EXTINGUISHMENT. 

Of  comnson  pur  cause  de  vicinage,  604.  Coh- 
abii,  ni. 

EXTORTION. 

By  aherUrs  officer  on  execution  of  fi.  fib«  1. 

BTArUTI,  I. 


FIL'NO  DOCUMENTS. 

P8ges69,  81.    Attobvxt,  VI. 


FALSEHOOD. 
An  •videnee  of  malice,  899.    DxFixATioir,  IL 

FALSE  IMPRISONMENT. 
I.  Notice  of  action,  143.    AcTion,  V. 
H.  See  also  Ixnisoirinn. 

FAMILY. 

DBtteations  of  member,  314.     Btmsitci. 
XIV.  1. 

FATHER. 

Putative,  514.    Bastaxot,  1, 1. 

FEE  FARM  RENT. 
Pag*  326.    RuiT,  Ll. 

FEES. 
On  axeeiition  of  fi.  fiL,  1.    Staivtb,  I. 

FEIGNED  ISSUE. 
An  to  linbiKty  to  tithe,  760.    Tiro,  L 

FEME  COVERT. 
BmUom  Alrb  FxMi. 

FIAT. 
Ifi  lMMknq|rtcy«    BAVxnufT. 

FIERI  FACLAS. 


FIXTURES. 
L  Assignment  of,  101.    Assioimurr,  L 
IL  Damages  for  wrongfiil  sale  of,  101.    An* 

SieiTMKNT,  L 

FOREIGN  COURT. 
Decree  of  confiik^tion  by,  517.    Amnoanr- 

XXKT,  1. 1. 

FOREIGN  STATE. 
Revenue  laws  of,  517.    AmxioHTxxnr,  L  L 

FORM. 

I.  Statutory. 

When  suflkient,  514.    BAflrASOT,LL 

II.  Of  conviction.    Convionov. 

FRAUD. 
L  Remedy. 
1.  Action  on  the  case  t  necessary  avermenta, 

158,  178.    ExBcunoir,  VIL  1,  8. 
8.  When  not  by  action,  158:    Exxcotimi. 
VII.  1. 

3.  By  motion,  158.    Exxcunon,  VIL  1. 
IL  Statute  of  frauds,  Statutx,  X. 

FRAUDULENT  PREFERENCE. 
P^te958.    Bahxevr,  IL 

FUTURE  DEBTa 
P^te  337.    IjraoLvxirr,  L 


GAOL. 

L  Maintenance  of  borough  priaonera  in  county 
gaol. 

1.  What  not  a  contract  between  the  borough 
and  the  county. 

In  1839,  after  a  petition  had  been  preaentnd 
for  a  grant  of  quarter  aeasiona  to  the  borough 
of  Birmingham,  which  had  no  gaol  of  ita 
own,  a  negotiation  was  entered  into  between 
the  town  council  and  the  justices  of  the 
county  of  Warwick,  roapecting  the  mainte- 
nance of  borough  prisoners  in  the  county 
gaol  and  houae  of  corroction  for  one  year ; 
the  county  quarter  aesaions  resolved  that  lid. 
per  day  for  each  anch  prisoner  would  be  a 
proper  charge ;  and  the  council  resolved  that 
those  terma  should  be  acceded  to ;  and  such 
reaolutions  were  entered  in  the  books  of  the 
sessiona,  and  on  the  minutes  of  the  town 
counciL  Afterwards,  in  May,  1839,  the 
borough  obtained  ita  grant  of  sessions.  It 
was  then  proposed  that  a  contract  should  be 
prepared  containing  the  above  terms;  but 
none  wae  prepared,  in  consequence  of  doubtn 
aa  to  the  validity  of  the  borough  charter. 
Priaoners  oonunitted  for  trial  at  the  borough 
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were  eoDTeyed  to  the  eoimtf  gaol, 
and  tliere,  or  in  the  county  boooe  of  cor- 
oction,  underwent  their  sentences.  In  Sep- 
tember, 1839,  an  acconnt  was  sent  to  the 
DOfoogh,  charging  for  the  maintenance  of 
prisoners  at  lid.  each  per  day.  In  Jannary, 
1841,  the  connty  joaticea  reaolved  that  the 
borough  justices  had  no  jurisdiction  to  com- 
mit to  the  connty  house  of  correction ;  and 
auch  prisoners  were  detained  till  connty 
joaticea  attended  to  commit  them.  In  Sep- 
tember, 1842,  another  account  waa  sent  in 
on  the  abore  acale.  In  Augoat,  1842,  stat. 
5  dt  6  Vict,  c  98,  passed,  which  provides 
(s.  18)  that,  where  boroagh  prisoners  hsTC 
been  or  ahall  thereafter  be  sent  to  county 
prisons,  and  no  spedsl  contract  shall  be  anb- 
aisting,  the  borough  shall  pay  to  the  county 
the  actual  expenses  incurred  in  the  mainte- 
nance, dec,  of  auch  priaonera. 

BeU  that,  in  thia  csae,  there  waa  no  auch 
special  contract,  snd  that  the  borough  waa 
liable  for  the  actual  expenses,  which  ex- 
ceeded lid.  per  head,  of  all  borough  priao- 
nera, whether  committed  by  county  or  bo- 
rough justices. 

Under  sut.  5  dc  6  Vict.  e.  1 10,  s.  4,  the  gaol 
of  CoTentry  waa  purchased  by  the  county  of 
Warwick,  out  of  the  fnnda  of  the  county. 

Held,  that  the  cost  of  such  porchsse  waa 
within  atat.  5  dc  6  W.  4,  c.  76,  a.  117,  aa  in- 
curred for  a  purpoae  other  thsn  the  "  prose- 
cution, maintensnce,  and  punishment,"  dtc., 
of  oflendera  committed  far  trial  in  the  coun- 
ty ;  and,  therefore,  that  the  borough  of  Bir- 
mingham, though  it  had  a  grant  of  si^parate 
court  of  quarter  sessions,  was  liable  as  part 
of  the  county  of  Warwick  for  its  proportion 
of  the  purchase  money.  Segina  ▼.  Birmimg' 
Aosi,  Mayor,  ^.,  116. 
2.  How  paid  for  where  there  is  no  contract, 

116.    Ant^,  1. 
IL  Borough  gaol.    Appointment  of  keeper,  in 
whom  reated. 

By  charter  of  13  C.  2,  the  borough  and 
inhabitants  of  Leeds  were  incorporsted  ;  the 
mayor,  recorder,  deputy  recorder  and  alder- 
men for  the  time  being  were  constituted 
justices  of  the  peace ;  and  a  gaol  waa  granted 
to  them,  of  which  the  mayor  was  to  be  the 
keeper.  From  1757  to  1813  the  borough  had 
a  prison,  without  a  reaidence  for  the  gaoler, 
for  the  confinement  of  prisoners  until  exami- 
nation ;  and  the  keeper  wss  appointed  by  the 
corporation.  Afterexaminatkin,  the  prisoners 
who  were  committed  for  trial,  were  sent 
either  to  York  castle  or  Wakefield  gaol,  to 
the  expenses  of  which  the  borough  contribu- 
ted. Under  local  acts  of  49  and  55  6. 3,  a  new 
-  prison  wss  erected  with  a  residence  for  a 
gaoler.  This  prison,  which,  like  the  former, 
waa  used  for  temporary  confinement  only, 
waa  vested  by  these  acts  in  tho  borough 


juaticea,  who  were  empowwed  to  mib«> 
ders  for  its  regulation,  and  to  sppoint  te 
gaoler.  The  firat-mentioned  set  nred  tb 
rights  and  francfaiaea  of  the  corporatiDB. 

A  third  gaol  wss  subsequently  built,  ante 
the  provisions  of  the  gaol  sets  fiom  itiL4 
G.  4,  c  64,  to  Stat.  2  dt  3  Vict,  c  56,  by  tb 
town  counciL 

field,  that  the  rig^t  of  appoiatiBc  tk 
keeper  of  thia  gaol  related  to  the  banwaiof 
a  Court  of  criminal  judicative,  withia  atit. 
6  dt  7  W.  4,  c.  105,  s.  8,  snd  to  the  Rgnh- 
ting  of  gaob,  withhi  atat.  7  W.  4  4t  1  Vict 
c.  78,  s.  38,  and  waa  vested,  not  ia  thi 
mayor,  or  recorder,  or  town  eouDcil,  bat  ia 
the  juaticea  of  the  boroug^.  Begim  t. 
Lttmeaster,  962, 
III.  What  is  not  a  common  gaolt  968,  968. 
Antd,  IL 

GENERALITY. 
L  Eflect  of  the  words  "duly  sUowed"  whia 

not  traversed,  908,  921.    Pooa,  XIX.  1. 
n.  In  writ  of  certiorari,  540.    Cowicnov,  L 

GENERAL  RULES. 

Rbgvljk  GxiriRAI.BS. 

GOODS  BARGAINED  AND  SOLD. 

I.  Under  special  contract. 

New  contract  when  not  implied,  976.  C<» 
FAHT,  V.  1. 

II.  To  provisional  committee,  976.  Coxtavt. 
V.  L 

GOOD- WILL. 
Sale  of:  reatraint  on  seller,  87.    Coxmcr, 
VLl. 

GRANT. 
Of  court  of  quarter  sessions,  747.  CoxovxXt  1*  1* 

GRAND  JURY. 

Interference  of  interested  grand  juior  to  ignvt 
a  bill,  826.    Highwat. 

GUARDIAN. 
Of  union.    Poor. 


HABEAS  CORPUS. 

Ad  subjiciendum. 

I.  Objections  not  available  on. 
Objections  to  unreversed  sentence  of  eont 
of  competent  jurisdiction. 
The  return  to  a  habeaa  corpua  conmsDd* 
ing  the  governor  of  Millbank  priaon  lo  briof 
up  two  prisoners  detained  in  the  aaid  priioB, 
Btated  that  they  had  been  convicted,  in  tba 
Royal  Court  of  Jeraey,  of  breaking  ioto  a 
shop  by  night  and  atealing  therein,  and  bad 
been  aenteneed  by  that  oomt  to  be  traaa' 
ported  to  auch  place  ss  the  Queen  in  oooacfl 
should  appoint ;  that  the  Court  of  hntj 
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wtf  a  court  of  competent  criminal  jurisdic- 
tion to  try  and  punish  the  offence ;  ihat  the 
Queen  in  council  had  ordered  that  they 
ahould  be  transported  to  Van  Diemen's 
Land ;  and  that  one  of  the  principal  Secre- 
taries of  State  had  directed  that  they  should 
be  removed  from  Jersey  to  Millbank  prison, 
in  order  to  carry  the  above  sentence  and  or- 
der into  effect. 

HeU,  on  motion  to  discharge  the' priso- 
ners: 

That,  as  the  return  alleged  that  the  Court 
of  Jersey  had  jurisdiction  to  try  and  punish 
the  ofience,  and  as  the  sentence  pf  transpor- 
tation was  unreversed,  this  Court  would  ss- 
sume  it  to  be  valid,  and  would  not  require 
that  the  authority  of  the  court  to  pass  it 
should  be  set  out  on  the  return. 

The  affidavits  could  not  be  used  to  show 
thst  the  court  of  Jersey  had  no  jurisdiction 
to  transport. 

That  the  detention  in  England  was  war- 
ranted by  Stat.  5  6.  4,  c.  84,  s.  17. 

That  Stat.  5  G.  4,  c.  84,  s.  10,  enacting 
that  it  should  be  lawful  for  the  Queen  to  ap- 
point places  of  confinement  within  England 
for  convicts  under  sentence  of  transportation, 
was  directory  only,  and  it  was  not  necessa- 
ry, in  order  to  justify  the  detention  in  Mill- 
bank  prison,  that  the  return  should  allege 
that  prison  to  have  been  duly  appointed  one 
of  such  places  of  confinement.  Brtnan^B 
f^te,  492. 
XL  On  commitment  for  not  psying  instalment 
under  order  of  small  debts'  court,  730.  Cox- 

XITMSNT,  I. 

III.  Return. 

1.  When  it  need  not  show  prison  to  have 
been  duly  appointed,  492.    Ante,  I. 

2.  Need  not  ahow  authority  of  Court  to  pass 
particular  sentence,  492.    Ante,  I. 

IV.  Affidavits. 

What  objections  may  not  be  shown  by,  492. 
Ant^,  I. 

HANDWRITING. 
Of  ancient  document,  how  proved,  314.    Evi- 
DKJfCB,  XIV.  1. 

HEREDITAMENT. 
Incorporeal,  773.    Damaois,  IV.  1. 

HERIOT. 
Cuctomary:  evidence,  20.    Custom,  V.  2. 

HIGHWAY. 

Repair  how  enforced :  information. 

Where  bill  of  indictment  ignored  through 

collusion. 

The  Court  of  Q.  B.  granted  an  infbrma- 
tioB  against  the  inhabitants  of  a  parish  for 
non-repair  of  a  road,  where  it  was  deposed 
that  a  bill  of  indictment  had  been  preferred 


at  the  assizes,  but  thrown  out  by  the  grand 
jury ;  that  two  of  the  grand  jurors  were  pro- 
prietors of  land  in  the  parish ;  that  one  of 
them,  who  had  acted  on  behalf  of  the  parish 
at  an  earlier  stage  of  the  dispute,  had  stated 
to  the  foreman  that  the  road  was  useless ; 
and  that  both  had  taken  an  active  part  in 
opposing  the  finding  of  the  indictment ;  such 
depositions  being  contradicted  only  by  gene- 
ral statements  that  the  two  had  taken  no 
undue  or  active  part  in  opposing  the  finding. 
An  order  for  the  examination  of  a  wit- 
ness, resident  in  Englond,  but  unable  from 
illness  to  attend  the  trial,  cannot  be  made  ih 
a  criminal  prosecution,  either  by  the  common 
law  authority  of  the  Court  or  under  stat.  I 
W.  4,  c.  22.  JRegina  v.  Upion  St.  Leonard's, 
827. 

HOSPITAL. 
I.  Rsteability. 

1.  Distinction  as  to  rateability  between  pub«  * 
lie  hospitals  and  private  hospitals,  852. 
Poor,  XV.  1. 

2.  Effect  of  partial  payments  by  inmates, 
852.    Poor,  XV.  1. 

IT.  Bethlem  hospital,  852.    Poor,  XV.  1. 
III.  Bridewell  hospital,  852.    Poor,  XV.  1. 

HOUSE  OF  CORRECTION. 

Appointment  of  keeper  of  borough  house  of 
correction,  962.    Gaol,  II. 

HOUSE  OF  COMMONS. 
Parliamrkt. 

HUSBAND  AND  WIFE. 
Barom  ahd  Frmr. 


ILLEGALITY. 

I.  Considered  as  a  ground  for  refusing  to  en- 
force a  contract,  517, 527.  ArFRiioHTMRirr, 
LL 

II.  Contravention  of  revenue  laws  of  friendly 
state,  517.    AFFRRienTMBNT,  I.  I. 

III.  Scienter  of  the  parties.  AFTRRiOBTMRifT, 
M. 

IV.  Restraint  of  trade,  67.    Contract,  VI.  1. 

ILLEGITIMATE  CHILD. 
Bastardy. 

IMMATERIAL  ISSUE. 
Page  775.    Daiuors,  IV.  I. 

IMPRISONMENT. 

I.  Distinction  between  imprisonment  in  posnam 
and  imprisonment  in  execution,  730.    Com* 

MITMBNT,  I. 

II.  For  non-payment  of  instalment  under  order 
of  amall  debts'  court,  730.    Commitmritt,  L 
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in.  Under  Spetker't  wvnot,  359.    Paxlu- 
UMT,  IV.  1. 

INCL08URE. 

FrocMdingi  under  ineloeure  acts. 
How  they  aflect  common  par  cauae  de  Tici- 
nage,  604.    Common,  III. 

INCORPORATION. 
Of  enactmenta   by  reierenoe,   763.    Pooe, 


INCORPOREAL  HEREDITAMENT. 

1.  Agreement  not  under  aeal. 

1.  Not  Toid,  T75.    DAMAoaa,  IV.  1. 

2.  Liability  to  pay  compenaation  by  party 
who  has  had  the  bene6t,  775.    Damaobb, 

IV.  1. 
IL  Parol  demise  of  land  with  right  of  aporting, 

775.    Damigxs,  IV.  1. 

INCUMBENT. 
What  non-rendenoe  authoriaea  bishop  to  ap- 
point atipendiary  curate,  280.    Clbbat,  I. 

INDEMNITY. 

I.  Bond. 

1.  Stamp,  787.    Bistakdy,  IL 

8.  Damage  incurred  by  obligee  of  his  own 
wrong.  787.    Bastabdt,  II. 
n.  As  condition  of  abandoning  proceedinga, 

356.    Abuioovmbiit,  I. 

INDICTMENT. 

I.  Allegation  of  place. 

At  the  pariah  aforeaaid  in  the  county  afore- 
aaid.    Segima  w,  HutU,  9!n  n. 

II.  Construction. 

Laat  antecedent.    Megina  ▼.  Xftmt,  987  n. 
IIL  Trial :  jury. 
From  what  county,  after  romoTal  from  Cen- 
tral Criminal  Court,  985.    Jtjmr,  L 
IV.  Judgment  on. 
1.  What  order  to  enter  into  recogniaance  ia 

not,  988.    JunoMSNT,  IV.  1. 
3.  Respite  of,  928.    Judumbitt,  IV.  L 

INFANCY. 
L  When  no  defence^  to  action  fer  calla,  935. 

Calls. 
IL  Ratification  after  full  age  by  continuing  to 

hold  shares,  935.    Calls. 
ni.  Infant  when  included  in  the  general  worda 

of  the  atatute,  935.    Calls. 

INFERENCE. 
From  regularity  of  proceedinga,  818.    Pooe, 
XXVI. 

INFERIOR  COURT. 
Process. 
Must  show  jurisdiction  ezprossly,  359.  Par- 
liament, IV.  1. 


INFORMATIOir. 

L  Remedy  by. 
Where  bill  coUnsi?ely  ignorod*  827.  um^ 

WAT. 

IL  Practice. 

1.  Application :    within   what   time,  484. 
CniMINAL  IirroBMATiov,  L 

2.  Reacinding  rule  nisi,  and  nabatituling  e 
new  one.   Megi$ta  ▼.  UfUm,  St.  Lmmrfh 

887  n. 

INJURY. 

Malicioua :  apprahension  for. 
Notice  of  action,  143.    Acnov,  V. 

INNUENDO. 
P^te  899.    DuAMATiox,  II. 

INQUISITION. 
Coroner's,  796.    Cobokbb,  IIL 

INSOLVENCY. 
Of  partiea  to  bill  iranaferred  ia  paymmil  ef  a 


debt,  704.    Bills,  VLl. 

INSOLVENT, 
I.  Aaaigneeof:  what  debts  he  may  recorv. 
When  not  for  subsequent  work. 

The  aasignee  of  an  inaulvent  debtor  canaat 
recover  in  respect  of  work  and  labour  per* 
formed  by  the  inaoWent,  and  neceaaary  far 
hia  maintenance,  after  the  making  of  the 
vesting  order  (stat.  1  dc  8  Vict.  c.  110,  a.  37), 
and  before  the  insolvent's  discharge. 

Though  it  appear  that  the  defendant  ha^ 
not  paid  the  insolvent  before  the  aasigaea 
interfered.     WiUiamB  v.  CkmwAtrt^  337. 
n.  Future  property. 
Work    for    necessary   maintenanc«t  337. 
Antd,  L 

INSURANCE. 

Risks  and  exceptions. 
Act  of  God  or  the  Queen's  enemies,  sod 
perib  of  the  sea:  eoniiacation  as  contra- 
band, 517.    ArFMiOBTMiaT,  1. 1. 

INTENDMENT. 
In  oonatruing  warrania  of  House  of  Psrlisneal 
or  Superior  Courts,  359.  PAauAMBsr,  IV.  L 

INTEREST. 
L  Of  person  making  declaration,  314.    Evi- 

DBHCB,  XIV.  1. 

IL  Intereated  grand  juryman,  888.  HmswaT. 

IRREGULARITY. 

In  proceedinga. 
Whether  it  can  be  made  a  groond  of  adioa. 
158, 178.    ExBCUTiow,  VIL  1,  8. 

ISSUE. 

I.  As  a  word  of  limitation,  718.    Dbtiss,  H 

II.  On  liability  to  tithe,  form  of,  760l  TizaBi  1 


UiDSX. 


laip 


m. 

Judgment  non  obttaate  Twredieto,  775.  Da- 
MASIS,  IV.  1. 
IV.  Proof  of  trial,  670.    Pxvurt,  L 


JERSEY. 

I.  Royai  Court. 

Coniriction  and  trantportation  by,  492.  Ha- 
BIA8  Coarns,  I. 

II.  Cuatody  of  priaonera  aentenced  to  trana- 
portation,  492.    Habxab  CoRrus,  I. 

JOINT  STOCK  COMPANY. 

COMPAIIT. 

JUDGE. 

I.  Qaeation  lor. 

1.  Negligence,  qneation  ibr  jury  under 
judge'a  direction  aa  to  law,  69.  Attor- 
asT,  VI. 

2.  Probable  eanae,  252.    Malics,  I.  5. 

3.  Beciaion  of  preliminary  queationa  of  fact 
affecting  the  admiaaibility  of  evidence,  314. 
EviDEircs,  XIV.  1. 

4.  Whether  a  publication  ia  capable  of  a 
giT«n  meaning,  899.    DErAJcaTion,  II. 

II.  Miwlirection,  775.    Damaox8,  IV.  1. 

III.  At  chambera. 

Beneficial  tendency  of  hia  juriidiction  to  aet 
aaiile  frivoloua  derourrera,  479.  BiLLa,  IX. 

JUDGMENT. 

I.  Diatinction  between  a  judgment  and  a  eon- 
ditionad  order,  928.    Poat,  IV.  1. 

II.  Non  obatante  veredicto. 

Where  the  iaaue  immaterial,  775.  Bamaqmm, 
IV.  I. 

III.  Regular:   defendant'a  remediea  againat 
execution  for  whole  after  part  aatiafaction. 

1.  Action  on  the  caae :  what  muat  be  aver- 
red, 152,  172.    EzxcxTTioir,  VII.  1,  2. 

2.  Not  an  action  ibr  money  bad  and  receiv- 
ed, 152.    EzBctrrioir,  VII.  1. 

3.  Motion  to  aet  aaide  judgment  or  execu- 
tion, 152,  172.    ExxcuTiOM,  VII.  1,  2. 

IV.  In  criminal  caaea. 

1.  Power  to  reapite,  and  how. 

A  Court  of  Quarter  Seaaiona  haa  power  to 
reapite  a  judgment  from  one  aenion  to  ano- 
ther, without  adjourning  the  aeaaion. 

A  record  of  quarter  aeaaiona,  after  atating 
a  conviction  on  indictment  for  an  aaaault,  at 
nn  Epiphany  Seaaion,  and  that  it  waa  "  ommi- 
dered  andadJMdgtd  by  the  Court"  that  de- 
ieodant  ahould  enter  into  reoogniaancea  to 
appear  and  receive  judgment  at  the  next 
Quarter  Seaaion,  and  to  keep  the  peace  for 
twelve  montha,  and  that  aucb  reoogniaancea 
had  been  entered  into,  proceeded  to  atate  that 
judgment  waa  reapited  upon  the  indictment 
until  the  nevt  Eaater  Quarter  Seaaion,  '*  be- 
sauao  tlie  Court  here  ia  not  adviaed  what 


jadgmant  to  give  ;'*  that«  at  the  Eaater  Qaar* 
ter  Senion,  judgment  waa,  for  the  aame 
reaaon,  again  reapited  to  the  Midaummer 
Quarter  Seaaion;  at  which  laat  mentioned 
aeaaion  judgment  waa  given  that  defendant 
ahould  be  fined,  impriaoned,  and  enter  iolp 
reoogniaancea. 

Heid,  that  the  order  at  the  £2piphany  Sea- 
abna,  that  defendant  ahould  enter  into  reoog- 
niaancea, waa  not  a  judgment  upon  the  in- 
dictment, and  did  not  make  the  judgment  at 
the  Midaummer  aeaaion  enoneoua.  Ktem  T. 
Th£  Queem,  928. 
2.  What  order  doea  not  amount  to  a  judg* 

ment,  928.    Ante,  1. 


Nones. 


JUDICIAL  NOTICE. 
JURISDICTION. 


I.  With  reapect  to  acta  of  a  aovereign  prinoa, 
656.    SovEaBioii,  IL 

II.  Acta  within. 

How  qaeationed,  868.    Poor,  XVI.  1. 
IIT.  Procen  without,  280.    Clxkot,  I. 

IV.  On  face  of  proceedinga. 

1.  Proceaa  of  parliament  and  the  Superior 
Courta,  359.    Parliajciht,  IV.  1. 

2.  Proceaa  of  inferior  and  apecial  atatnlory 
authoritiea,  359.    Pakliamxitt,  IV.  I. 

V.  Of  Houae  of  Parliament,  359.    Paxlu- 
MXNT,  IV.  1. 

VI.  Pleaato. 

Defendant  a  aovereign  prince,  656.    Sovi* 
xxiaa,  II. 

JURY. 

I.  In  criminal  caaea :  from  what  oounty. 
After  removal  from  Central  Criminal  Court. 

Before  atat.  9  it  10  Vict.  c.  24,  (a.  3),  an 
indictment  alleging  the  oflenoe  to  have  been 
committed  at  the  pariah  of  BL,  in  the  eoiuty 
of  Middleaex,  and  within  the  juriadictbn  of 
the  Central  Criminal  Court,  waa  found  at 
the  Central  Criminal  Court,  and  removed  by 
certiorari  to  the  Court  of  Queen'a  Bench. 

Beid,  that  the  caae  waa  properly  tried  by 
a  Middleaex  jury.    Mtgima  v.  Hunt,  925. 

II.  Qneation  for. 

1.  Negligence  in  not  complying  with  praa* 
tice  of  Court,  69.    Attormbt,  VI. 

2.  Whether  a  publication  meana  what  it  ia 
alleged  to  mean,  899.    Defamation,  II. 

3.  Scienter,  in  caae   for   negligence,  546, 
EzXCXTTICff,  IV.  1. 

4.  Malice,  252.    Maucx,  1. 5. 

5.  Facta  to  eatabliah  probable  cauae,  252. 
Malicx,  1. 5. 

JUSTICE  OF  THE  PEACE. 

I.  Deacription  of. 

EUTect  of  hia  obeying  a  writ  in  which  he  if 
miadeacribed,  540.    Conviction,  L 

II.  Borough  juaticea,  962.    Gaol,  II. 

III.  Hia  dutiea. 


1.  Hit  dntj  OD  pariih  btnfiiift.  S90.    Poor, 

XXIIL  1. 
S.  His  sigDatare  to  registry  of  psridi  bind- 
ing,   eflect    in    evidence,   230.     Poos, 

XXIII.  1. 
iV.  Presumptions. 
That  he  has  complied  with  statates,  230. 

Pooa,  XXIII.  1. 
y.  Notice  that  right  is  in  question. 
Constructive  notice  that  validity  of  chureh- 

rate  is  disputed,  504.    CnuacH-nAT*. 
VL  His  warrant  to  arrest. 
1.  Most  specify  cause,  359.    PAmuAMBvr, 

IV.  1. 
8.  Not  cured  by  relerence  to  order,  359. 

Pabliamcmt,  IV.  1. 
3.  To  be  ezsmined  strictly,  359.    Paeua- 

MUfT,  IV.  1. 

VII.  Certiorari  to. 

How  he  is  to  take  advantage  of  inaccuracy 
in  writ,  540.    Conviction,  I. 

VIII.  Mandamus  to. 

1.  Party  interested  when  allowed  to  amend 
return,  906.    Poos,  XIX.  1. 

2.  Party  interested  when  allowed  to  conduct 
defence,  908.    Pooa,  XIX.  1. 

VL  Remedies  sgainst. 
1.  Criminal  information.    Ckuhnal  Infor- 

MATtON. 

8.  Certiorsri.    Certiobael 


KNOWLEDGE. 
L  How  far  it  enters  into  question  whether  a 

party  has  been  negligent,  546.    Exbcution. 

IV.  1. 
IL  When  not  equivalent  to  malice,  152,  172. 

Execution,  VII.  1,  2. 
3IL  Negligence  in  a  party  not  knowing  what 

he  ought  to  have  known,  546.    Execution, 

IV.  1. 

IV.  That  goods  are  liable  to  confiscation  by 
law  of  foreign  atate,  517.  ArrEiiGHniBNT, 
1.1. 

V.  Necessity  of  alleging,  517.  Apteeioht- 
MSNT,  1. 1. 

VI.  As  evidence  of  want  of  probable  cause, 
252.    Malice,  1. 5. 


LABOUR. 
Of  insolvent  debtor,  337.    Insolvent. 

LANDLORD  AND  TENANT. 
L  Tenancy  how  created. 

1.  By  assignment  of  lease  not  .under  seal, 
135.    Post,  VIII. 

2.  Inference  of  new  tenancy  refused,  135. 
Post,  VIII. 

8.  Permissive  occupation,  135.    Post,  VIII. 
i.  Parol  demise  of  land  with  right  of  sport- 
ing, 775.    Daxaobs,  IV.  1. 


5.  Not  by  dUstnaa  mider 
mortgage  deed,  957.    Moitsaoi,  IL 
n.  Tenancy  bow  deiermined :  BmreDdcr  Vy 
operation  of  law. 

Demise  by  Isndkml  to  a  third  pirtyoaR- 
quest  of  tenant. 

Defendant  held  premises  ss  tenant  to  pUs- 
tiff  under  a  memorandum  of  igreeneatlv 
three  years.  He  left  the  premises  in  the  fim 
year.  On  application  being  then  made  hf 
plaintiff  ibr  rent  due,  defendant,  bj  kttn, 
authorised  plsintiff  to  let  the  premiaet  lo  aof 
one  else.  Plaintiff  then  let  them  to  iBotbcr 
tenant  for  three  years,  and  gave  him  poamt- 
sion.  Hdd,  in  an  action  of  debt  on  the  oi- 
ginal  agreement,  that  these  focu  cooatitiiie^ 
a  surrender  by  operation  of  law.  NiddUi, 
AtkenUme^  944. 

III.  Tenancy  how  determined :  soirender  ia 
writing. 

See  944.    Ant^,  IL 

IV.  Tenancy  how  determined :  evietioiL 
Not  where  at  tenant's  request,  944,  9tf. 

Ant^,  IL 

V.  Length  of  term. 

What  not  necessarily  for  more  than  a  jnr. 

Premises  were  demised  under  a  vhtiea 
agreement,  dated  4th  August,  1845, "the 
tenancy  to  be  from  year  to  year  from 
Michaelmas  next,"  at  therentofSSlpayabIa 
half-yearly, "  except  the  Uut  hal/ytar,  wbiek 
portion  of  rent  shall  be  paid  on  or  before  tba 
Ist  August  in  that  year,  and  to  be  deemed 
then  due  for  all  legal  remedies  for  reeorer* 
ing  rent  in  arrear."  Tenant  "to  allowtbt 
landlord,  or  incoming  tenant,  in  the  laitfmft 
to  enter  on  1st  May,  to  make  (allows,  and 
carry  out  the  manure,*'  for  which  compea* 
Bstion  was  to  be  paid.  &c.  Tenant  to  bave 
"the  use  of  the  bams  for  stacking  and 
threshing  the  crops  of  the  lost  year  till  thi 
1st  day  of  May  after  the  tenancy." 

Hdd,  that  these  stipulations  did  not  ne- 
cessarily import  that  the  tenancy  was  to  bs 
extended  beyond  the  first  year. 

Consequently  that  the  tenancy  waa  detci* 
mined  by  a  notice  dated  24th  March,  IMCt 
to  quit  at  Michaelmas  that  year.  Doe  dm. 
Plumer  v.  JifaifiAy,  473. 

VI.  Tenancy  from  year  to  year. 
Determination  at  the  end  of  the  first  ytttt 

473.    Ante,  V. 

VII.  Rent :  at  what  periods  payable. 
Yearly,  not  quarterly. 

Agreement  to  let  and  take  premises  *'fron 
the  25th  March,  1844,  for  a  twelve-mootk 
certain,  and  thence  for  the  continuance  of 
the  term  of  the  lessor*s  interest  in  the  pre* 
mises,  so  long  as  it  shall  continue,  until  de- 
termined by  a  six  months*  notice  from  tba 
tenant,  expiring  at  any  quarter  of  a  ynr< 
at  the  rent  of  IM.  a  year  :**  Held,  that  tbi 
rent  was  payable  yearly,  and  that  rent  fa  i 
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qoirter  ending  25th  December,  1845,  could 
not  be  recovered  in  an  action  for  use  and 
occupation.     Collett  ▼.  Curling,  785. 
Vni.  Aflflignee  of  reveraion. 
What  action  he  may  maintain,  and  when. 

8taL  32  H.  8,  c.  34,  applies  to  leasee  by 
deed  only ;  and  where  a  lease  is  not  under 
seal,  the  assignee  of  the  rerersion  cannot 
maintain  assumpsit  against  the  lessee  for 
breach  of  his  contract  with  the  assignor  to 
repair. 

There  is  no  implied  contract  to  use  de- 
mised promises  in  a  tenantlike  manner, 
where  the  tenant  has  expressly  contracted  to 
repair. 

Where  a  lease  for  a  term  certain  was 
granted  by  ^Titing  not  under  seal,  which 
contained  an  undertaking  on  behalf  of  the 
lessor  and  his  assigns  for  quiet  enjoyment : 
Hdd,  that  his  assignee  might  mainuin  as- 
sumpsit for  use  and  occupation ;  for  the  lessor 
having  granted  for  himself  and  his  assigns, 
the  permission  of  any  person  who  might  be- 
.  oome  assignee  of  the  reveraion  during  the 
lease  was  virtually  included,  so  that  the  occu- 
pation became  in  point  of  law  permissive  on 
the  part  of  the  assignee  as  soon  ss  his  inter- 
est accrued. 

Copies  of  court  rolls,  purporting  to  be  sur- 
renders of  property  by  a  person  proved  to  be 
then  in  possession,  and  admittances  accord- 
ingly, are  evidence  of  the  existence  of  a  manor 
and  of  such  property  being  within  it,  in  an 
action  by  the  surrenderee  in  which  his 
ownership  is  disputed.  Standen  v.  Christ- 
•MM,  135. 

IX.  Covenants  and  oontracta. 

1.  What  run  vrith  the  land,  135.     Antd, 
VIII. 

2.  Implied  excluded  by  express  contracts, 
135.    Antd,  VIII. 

X.  Landlord's  remedies :  use  and  occupation. 
Permission  by  assignee  of  reversion,  when 

aufficient   to   maintain    aaaumpsit,    135. 
Ante,  VIII. 

LAW. 

L  Of  parliament,  359.    Pablumeht,  IV.  1. 
IL  Surrender  by  operation  of,  944.  Landloxd 

▲KD  Tenant,  II. 
in.  Matter  of. 

1.  Province  of  judge,  69,  82.    Attoxnxt, 
VL 

S.  In  action  for  libel,  899.    Dbfaxation,  II. 

LEASE. 
Outstanding  term,  130.    Txustbb,  II.  1. 

LEGITIMACY. 
Evidence. 
I.  Marriage   registers   and  certificates,  314. 

£tidbncb,  XIV.  1. 
JI.  DecUrations  of  members  of  family,  314. 

£tidbnce,  XIV.  1. 

VOL.  X.— 76  8 


in.  Descriptions  of  parties  in  deeds,  314.  Evi- 
DENCB,  XIV.  1. 

LETTER. 
Of  allotment,  691.    Company,  VII.  1. 


Sbwbbs. 


DsrAiuTioir. 


LEVEL. 


LIBEL. 


LIBERTY  OF  THE  SUBJECT. 
Habbas  Corpus.    Paruaxbnt. 

LIBRARY. 

RateabiUty,  868.    Poob,  XVL  1. 

LICENSE. 

Distinguished  from  a  tenement,  26,  51.    Cua* 
TOM,  II.  1. 

LIMITATION. 
Of  actiona. 

I.  Between  trustee  and  cestui  que  trust,  130. 
Tbustbb,  II.  1. 

II.  Where  demand  of  possession  not  necessary, 
130.    Tbustbb,  II.  1. 

III.  Against  heir  at  law. 

Admission  of  tenancy  at  will,  486.    Admis- 
sion, IV. 

IV.  Saving  the  statute  by  means  of  writs. 

1.  Duty  of  plaintiff'a   attorney  to   return 
them,  69.    Attobnbt,  VI. 

2.  Duty  of  officer  to  enter  them  of  record, 
69.    Attobnbt,  VI. 

3.  Whether  "  filing*'  included  in  returningp 
69,  80.    Attobnbt,  VL 

LITERARY  SOCIETY. 
RateabiUty,  868.    Poob,  XVL  1. 

LOCAL  LAW. 

As  distinguished  from  custom,  26,  62.    Cus> 
TOM,  II.  I. 

LORDS  OF  TREASURY. 
Compensation  cases. 
May  entertain  second  appeal  when  first  with* 
out  jurisdiction,  563.    Mandamus,  V.  L 

LUNATIC. 

I.  Pauper,  763.    Poob.  XXXL 

II.  Bethlem  Hospital,  852.    Poob,  XV.  L 


MAGISTRATE. 

JUSTICB  or  THB  PBACB. 

MAINTENANCE. 
Necessary. 
Work  for,  337.    Insolvent,  L 

£ 
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MAJORITY., 

IffTAirCT. 

MALICE. 

I.  Mdieioua  proaecatioo :  caae  for. 

1.  Malice  a  question  for  the  jnry,  252.  Foal,  5. 

2.  Malice,  with  probable  cause,  will  not  sup- 
port the  actioDt  252.    Post,  5. 

X  Defendant's  knowledge  and  belief  are  ma- 
terial facts,  252.    Post,  5. 

4.  Probable  cause  a  question  for  the  judge, 
252.    Poet,  5. 

5.  Questions  of  malice  and  want  of  probable 
cause,  how  to  be  dealt  with  at  the  trial. 
In  an  action  for  malicious  prosecution,  the 

fscts  material  to  the  question  of  probable 
cause  must  be  found  by  the  jury ;  and  the 
judge  is  then  to  decide,  as  a  point  of  law, 
whether  the  facts  so  found  establish  probable 
oause  or  want  of  it : 

Among  these  facts  are  the  defendant's 
knowledge  of  the  alleged  ground  of  accusa- 
tion at  the  time  when  he  prosecuted;  and 
kia  belief,  at  that  time,  that  the  oonduct 
forming  such  ground  of  accusation  amounted 
to  the  offence  charged. 

If  the  defendant  did  not  so  believe,  the 
want  of  reasonable  and  probable  cause  is 
established,  though  the  imputed  o^nce  ap- 
pear prima  facie  to  have  been  committed  by 
the  plaintiff,  and  the  fact  to  have  been  known 
to  the  defendant,  before  the  charge  was 
made. 

The  absence  of  belief  must  be  proved 
by  the  plsintiff.  And,  if  it  be  not  proved, 
the  defect  is  not  supplied  (for  the  purpose 
of  showing  want  of  probable  cause)  by  evi- 
dence that  the  defendant  made  use  of  the 
charge  aa  a  means  of  obtaining  an  unfair  ad- 
vantage over  the  plaintiff  Turner  v.  Am* 
Uer,  252. 

6.  Burthen  of  proof,  252.    Ant^,  5. 

II.  Malicious  injury,  143.    Acrioir,  V. 

III.  Averment  of,  when  necessary,  152, 172. 
EZSCUTIOH,  VII.  1,  2. 

IV.  Ezpreas :  evidence,  899.  Dsfaxitioit,  II. 

MALICIOUS  PROSECUTION. 
Malicb,  I. 

MANDAMUS. 
I.  When  it  lies. 
1.  To  enforce  order  »>t  questioned  on  cer- 
tiorari, 700.    PooB,  I.  1. 
8.  To  enforce  rate  not  appealed  against,  866. 
PooE,  XVI.  1. 
n.  When  it  does  not  lie. 
To  exercise  a  diacretionary  power,  where 
no  appeal  given,  796.    Cokohxb,  III. 
III.  Writ. 

L  Direction,  Mayor,  it.,  rf  jSondincI,  v. 

'Tkt  Queen,  574,  579. 
S.  To  enter  continuances  and  hear  appeal, 
what  form  sufficient,  763,  766.    PooB, 
XXXL 


IV.  Return. 

1.  Identity  of  proceedings  wImd  ■ufiamtly 
shown  by,  763.    Poos,  XXXT. 

2.  Amendment  of  msgistrate's  lecon  Vf 
party  interested,  906.    Poorn,  XIX.  1. 

V.  Pleading. 

1.  Claimant'a  title :  estoppel  by  obedinei 

to  former  writ. 

Mandamus,  to  a  borough  oorporatioB,  n- 
cited  that  the  prosecutor  had  held  certaia 
offices  of  profit  within  the  borough;  tkst 
under  stat.  5  dc  6  W.  4,  c  76,  he  was  n 
moved  therefrom :  that  he  prefeixed  his  dam 
for  compensation  to  the  town  council,  iri» 
disallowed  the  same ;  that  he  then  obtaiood 
a  mandamus  requiring  the  oorporatioa  is 
assess  compensation,  and  to  aecore  ths 
amount  by  bond ;  and  that  they  assessed  COL 
per  annum,  whereupon  he  appealed  to  thi 
Lords  of  the  Treasury,  who  awarded  IW» 
per  annum.  The  writ  condoded  by  reqni* 
ring  the  corporation  to  give  their  bond  fiv 
such  laai  mentioned  amount. 

Return:  1.  That  claimant  did  not  hoU 
certain  of  the  said  officea.  2.  That  be  Ud 
made  a  former  appeal  to  the  Lords  of  tks 
Tressury,  againat  the  original  diaalbwaan 
by  the  town  council,  and  that  the  Lords  of 
the  Treasury  had  then  aasesaed  only  601.  |i«r 
annum. 

To  the  first  part  of  the  return,  the  claimal 
pleaded  estoppel,  stating  the  naasssmeot  is 
compliance  with  the  former  writ,  and  ataoiff 
also  that  the  corporation  had  retomed  o 
that  writ  that  they  had  made  nach  micm 
ment.  To  the  second  part  of  the  return,  dft 
murrer. 

Demurrer,  to  the  plea  of  estoppel,  far  da^ 
plicity. 

Held  by  the  Court  of  Queen'a  Bench, 
that  the  corporation  were  eatopped  from  de- 
nying that  the  claimant  held  the  offices  ia 
question :  That  the  Lords  of  the  Treasary 
had  juriadiction  to  entertain  the  second  9- 
peal  and  award  the  1  \2l.  And  (per  Pattesov 
and  WiOBTMiM,  Ja.)  that  the  plea  was  not 
bad  for  duplicity. 

Heid  by  the  Court  of  Exchequer  Onaa* 
ber,  on  error,  that  the  Lorda  of  the  lYea- 
Bury  had  no  jurisdiction  to  entertain  the  fifH 
appeal,  the  claim  having  been  altogeiba 
disallowed  by  the  town  council,  and  the  mat- 
ter  of  appeal  being  therefore  not  a  qoestioa 
of  amount  but  of  right ;  and,  oonseqnenily, 
that  the  Lords  might  entertain  the  seoood 
appeal,  and  their  award  upon  it  was  con* 
elusive. 

That  the  plea  was  bad  for  duplicity. 

But  that  the  aasessment  by  the  corporatioB 
under  the  former  mandamua,  admitted  by 
the  present  return,  estopped  the  corporstios 
from  denying  that  the  claimant  held  the 
offices  in  question.   And  that  the  claimMt 


WM  cntilbd  to  jad(n»Bt-    Stgina  t,  Sami- 

Mul,  iWiyw,  4«.,  S63. 

t  E>tDppel  ill  plaided  in  plea,  bat  appiw- 

ing  bjr  the  telDrn,  X3.    Aali,  1. 
1  Edoppel  bf  murn  to  fbrniM  writ,  563. 

An%i,  I. 
t  JumdiciioD of Lordiof Trauurjr 

pcnnliun  c««n,  S63.    Anli,  1. 
i.  Duptlcit)'  in  plea,  Ses.     Anld,  1. 
6.  Jodgmsnl   on   th«   whola    leoocd,  563. 


i,  1. 


I. 


1,  908.    FooB,  ZIX. 
by 


1.  Eipsiue  of  oneaoceeefiil 
lawn  eouBcil,  S31.    Attobkiv,  III. 
VIL  In  picticulir  ate: 

I.  To  town  council  to  giro  bond  ftr  eom- 
penHtion,  S63.    Ami,  V.  1. 

3.  TooTerMorBofunian  lo  ippoint  NtBTD- 
ing  officerB,  TCW.     Fooi,  I.  1. 

3.  To  (cnioni  to  order  reimbnTMrnanl  of 
eoniner,  T96.    Cobonk,  III. 

4.  To  regiitrar,  to  receive  end  renter  ■  re- 
turn. 839,      COHFtHT,  1. 

9.  To  iotts  diMiew  wirrant  for  poor  rUe. 
868,906.    Fooi.XVI.  1.  XIX. 

MANOR. 
1.  Coatooii  of. 
I.  Generally,  30.    Cvnou,  V.  i. 
3.  Heriol,  30.    Ccnoa,  V.  3. 
U.  Tenaal  in  fee    iimple    ofi   ouilont,  SO. 

CvrroH,  V.  3. 
III.  Preaentmenu:  when  CTuIcnce  u  to  other 

tenemenia,  30.    CtrtroM,  V.  3. 
IT.  Eiidinnof. 

Sorrendera,  133.    LureLOBo  utd  Tbbutt, 
VIII. 

HARRIAQB. 

I.  AllegatuD  of  in  aiuQinationa,  9T1.    FoOB, 
XXIV. 

II.  Endenee  of,  314.    Etidixcb,  XIT.  1. 


MATERIALITY. 

Of  aaagnuentof  perjury,  670.    FBBmT,  I. 

MAXIMS. 

I.  Andii1icrainpariem,T30.    ComtmwirT,!. 

II.  Eiprewio  anioa  eat  sxcliuio  ajietiiu,  839. 

CoMMItT,  I. 

III.  Eipraaanm  bcit  ceaave  tadtam,  976. 
CoMTitNT,  V.  1,  13S.  Lahdlobd  ±mo  Tbr- 
*irr,  VIII. 

rv.  Foriiua  contra  prafatenteni,  359,  3B3. 
Pbbuihiht,  IV.  1. 

V.  Nemo  poleal  ane  aimul  actor  et  judex  in 
•adem  raufi,  836.    Hiobwat. 

VI.  Omnia  prsiumanlur  riid  eaaa  acta,  493, 
902.  HtBEia  CoBTUi,  I.  359.  FaBLiaaiBT, 
IV.  1.    S30.  813.    Foom.  XXUL  1.  XXVI. 


MEETING. 
Adjooraad,  717.    Cobobxs,  1. 1. 

MINES. 
L  Cuaioma  withreferenoe  to. 

Tin  bonnding,  36.    Cvnom,  IL  1. 
II.  Property  in. 
1.  What  Dot  a  royal  mine,  36, 49.    Ctarmt 
II.  1. 


MISDESCRIPTION. 

I.  In  writ  of  certiorari,  5  ,  _ 

II.  Wuv«d  by  obedience,  510.    CovTictioa, 


MISDIRECTION. 


MISSIONARY  SOCIETY. 
RMaabiliiy,  884.    Foob,  XV.  3. 


MONEY  HAD  AND  RECEIVED! 

I.  By  trualea,  244.    Trostii,  I. 

II.  tinder  regular  judgment,  153,  171    £zB- 
ctrrioH,  VII.  1,  3. 

MONEY  PAID. 
I.  By  principal  on  account  of  anrety,  966, 

BlLLl,  IV. 

n.  CaataordalaikdingaetiMi,e79.  BiLLa,IL4. 

III.  Eipenaeaof  billof  aale,  15.    ExicnoH, 
111,3. 

IV.  Evidence. 

Burthon  of  proof,  IS.    ExicimoH,  lU.  I, 

MORTOAGB. 

I.  Agraement  far  future,  101.  AasrsnuKT,!. 

II.  Power  of  diatreai. 

Eierciaa    of,   when   sot   a  racogniiioD  of 

Mortgagee,  under  a  apeeial  power  in  the 
tnongage-deed,  enabling  bim  to  diilrain  for 
atreara  of  interest  *'  in  like  manner  aa  for 
rent,"  diaarained  after  the  dale  of  the  demiaa 
ID  ibe  declaration,  but  for  arreara  due  befor* 
Buch  demiae,  tbe  morlgagor  having  (withoot 
any  eipreea  proTiaion  in  the  deed  enabling 
him  ao  to  do)  continued  in  poaaeaaiaD. 

Hdd,  tbal  eucb  distreaa  did  not  amonat  to 
1  recogniiion  of  the  mco-igagor  aa  lenaoi,  ao 
■a  to  diaable  the  mortgagee  (torn  bringing 
ajectnlenl.  Dee  il^  IViUatutm  T.  Cmdirr, 
»7. 
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m.  Relation  of  mortgagee  and  mortgagor, 
i.  When  not  that  of  landlord  and  tenant, 

957.    AntJ,  11. 
8.  Abaolute   oonyeyanoe    not  inconaiatent 
with  power  of  diatresa,  957.    Ante,  II. 

IV.  Ejectment  by  mortgagee. 

When  not  precluded  by  diatreaa,  957.  Ante, 
II. 

V.  Outstanding  term,  190.    Trustss,  II.  1. 

MOTION. 

Proper  remedy  when  fraudulent  uie  ia  made 
of  regular  judgnient  or  execution,  152.  Ezs- 
cuTioir,  Vll.  1. 

MOTIVE. 
Indirect,  252.    Malice,  1. 5. 

MUNICIPAL  CORPORATION. 

I.  Charter. 

Eficct  when  not  altered  by  uaage,  962,  969. 
Gaol,  II. 

II.  Town  council :  powera  generally. 

1.  Period  at  which  they  veat,  747»    Cobo- 
MBX,  I.  1. 

2.  Not  to  appoint  gaoler,  962.    Gaol,  II. 

III.  Town  council :  meetings. 

1.  Notice  of  business  when  neoeaaary,  747. 
Coroner,  1. 1. 

2.  Summons  for,  747.    Coroner,  I.  1. 

IV.  Town  council :  acu  by. 

1.  Retainer  of  attorney,  534.    Attorney, 

III. 

2.  Payment  of  money  on  account,  534.  At- 
torney, III. 

3.  Orders  for  rates :  indication  of  mode  of 
payment,  683.    Post,  XI. 

4.  Appoiotmentof  coroner,  747.    Coroner, 

1.1. 

5.  At  adjourned  meeting,  747.    Coroner, 

LI. 

6.  Necessity  for  seal,  747.    Coroner,  I.  1. 

7.  Ratification  by  conduct,  747.  Coroner, 
LI. 

V.  Corporate  officers :  who  are. 

Qunre,  as  to  coroner,  747.    Coroner,  L  1. 

VI.  Compensation. 

1.  Distinction  between  question  of  amount 
and  question  of  right,  563.  Mandamus, 
V.  L 

2.  JSzpenses  of  unsuccessful  resistance,  534. 
Attorney,  III. 

3.  Jurisdiction  of  Lorda  of  Treasury,  563^ 
Mandami78,  V.  1.  ' 

4.  Estoppel  by  assessing,  563.  Mandamus, 
V  1. 

VII   Mayor. 
Appointment  of  gaoler  not  Tested  in  him, 
962.    Gaol,  IL 
VIII.  Recorder. 
Appointment  of  gaoler  not  vested  in  him, 
962.    Gaol,  IL 


IX.  Borough  josticea. 

Appointment  of  lueper  of  bofougfa  gaol,  963^ 

Gaol,  II. 

X.  Coroner. 

1.  Power  of  council  to  appoint,  747.    Coie- 
NER,  I.  1. 

2.  Manner  of  appointment,  747.    CoRom, 
LL 

XL  Borough  rate. 
When  neceasary  to  specify  the  mode  ef 
raiaing  it. 

The  council  of  a  borough  ordered  that  aa 
equal  borough  rate  should  be  made  on  tke 
several  parishes,  parts  and  disincta  wiihia 
the  borough,  for  raising  a  aum  therein  spe- 
cified, and  that  for  that  parpo«e,  the  several 
parishes,  &c.,  in  the  borough  abotild  b«  ni«d 
in  the  several  amounts  specified  in  the  order, 
and  that  the  part  of  the  pariah  of  8.  which 
lay  within  the  borough  aliottld  be  rated  at 
3652. ;  such  several  sums  rated  being  esti- 
mated at  U.  in  the  pound  upon  the  rateable 
property;  and  that  the  churchwardens  dad 
overseers  of  entire  pariahea  within  the  bo- 
rough, and  the  persons  appointed  to  act  as 
overseers  for  parte  of  pariahea  within  tbc 
borough  for  making,  levying,  and  coUectinf 
borough  rates  and  watch  rates  thereia, 
ahould  respectively  *'  levy,  colUet  and  ^fl|" 
the  amounta  rated  by  the  aaid  order  upoa 
their  parishes,  parte  or  districta :  the  aroonnts 
80  rated  upon  entire  parishes  to  be  paid  oat 
of  the  poor  rates  made  and  collected,  or  to 
be  made  and  collected,  for  such  paridiet ; 
and  that  a  warrant,  under  the  hand  of  the 
mayor  and  the  corporate  aeal  of  the  bo- 
rough, should  issue  to  the  town  clerk,  re- 
quiring him  to  demand  and  receive  of  ibt 
several  parish  and  special  overseers,  de- 
scribed aa  above,  the  amounta  ao  rated ;  and, 
for  this  purpose,  to  issue  his  warranta  tosuch 
overseers  and  persons  appointed,  dec.,  re- 
quiring them  to  "coUecf,  levy  and  pay'*  to 
him  the  aame  amounta. 

The  council  issued  warrants  in  the  pre- 
scribed terms  respectively  to  the  town  clerk, 
who  thereupon  issued  like  warrants  to  the 
pariah  overaeera,  and  to  the  apecial  overseen 
who  had  been  previously  appointed  for  the 
aaid  parts  of  psrishes. 

The  special  overaeera  of  part  of  the  paririi 
of  8.  then  made  a  rate  thereon  for  4272.,  be- 
ing at  the  rate  of  U.  2d.  in  the  pound. 

The  town  council  alao  made  an  order  for 
a  watch  rate,  with  respect  to  which  the  sane 
proceedings  were  taken  aa  above  roentioncd. 
The  order  rated  the  aaid  part  of  S.  at  IS3L 
being  at  6d.  in  the  pound ;  and  the  epedal 
overseers  made  their  rate  for  1602.,  being  at 
the  same  rate  of  6d.  in  the  pound.  W«> 
ranta  of  diatreaa  were  duly  iaaoed  for  noo- 
payment  of  theae  several  ratea. 

Hdd,  in  treapaaa  for  aeixure  vnder  tmA 


|ivi^  md  qisciil  oTsraMn,  uudtr  iti 
G.3,  c.  SI,  5  &.  6  W.  4,  c  76,  and  7  W.  4 
&.  1  Vict.  c.  81,  to  levjr  by  in«Hii  of  nira. 

And  that,  H  hr  lUt  7  W.  4  &  1  Vict,  c 
SI,  «.  1,  (ha  Gooncil  migfal  order  ihe  ovar' 
■MTi  of  sntira  pvUhei  eiiher  lo  paj  the  bo- 
rooth  rataa  out  of  a  poor  rala  made  or  U 
b<  mad*,  or  lo  maks  a  fecial  rata  for  p*7- 
nent  of  ihem,  it  waa  naeeaaary  lor  tbe  arderi 
of  coancil  lo  qwciff  which  of  ths  alwmaliTea 
waa  10  be  adopted.    But, 

That,  as  the  quota  of  boroogh  ratei 
aened  upon  pan  uf  a  paii^  could  be 
in  no  other  manner  than  by  a  q)ecial  rate,  it 
waa  not  necaaaary  thai  ihe  ordeia  ibould  di< 
reel  auch  rale  to  be  made. 

Quart,  whether  (he  borough  rate  waa  bad 

HtU,  that  tba  watch  rale  waa  good.  Cobi 

T.  Allan,  683. 
XII.  Watch  rata. 

Blade  of  raiung  it,  683.    Ami,  XI. 
XIII-  Elipenaea  chargeable  to  borough  fund 


I.  BonS  Gde  re«iataDC«  of  mandams*  for 
compenaalion,  934.    AnoBnir,  UL 

XIV.  Oixiera  to  raiae  moner. 

What  parlicularily  required,  683.  Ante,  XI. 

XV.  Ordera  to  pay  money. 

I.  For  what  debcta  ihay  may  be  quaahad. 
Sigbui  y.  LidlfitU  Tan  annua,  339. 

XVI.  Oreraeera. 

J.  Anlhorily  to    levy  boroagh   rataa    and 

watch  raiea,  683.     Anie,  XI. 
3.  On  what  poondaga,  683.    Ante,  XL 

XVII.  Court  of  Quarter  fleaiiona  :  grant. 

At  what  period  incidental  powerareat  in.  the 
(own  council,  747.     CokoRki,  I.  I. 

XVIII.  Borough  gaot. 

In  whom  the  appointment  of  keeper  ia  Tcal- 
ed.  962.     Qaol,  II. 

XIX.  Maintanancoorpriaoneraincounlygaoi. 

1.  How  paid  in  where  there  ia  no  contract, 
116.    Gaol,  1. 1. 

2.  What  ia  not  a  cooiraei  fcr,  116.    Giot, 
I.  1. 

XX.  CoDlribationloconnlyeipenaea. 
Wbal  not  excepted  by  alat.  9  Jt  6  W.  4,  c 

76,  a.  117,  116.    GaoL,I.  1. 

MAYOS. 
Page  963.    G.10L,  U. 


NAME. 

I.  Of  regialered  company. 

Change  of  name  of  incorporation,  839.    Cok- 

II.  Aliornsy  laking  proceeding!  in  the  name 
of  another,  940.    Attoijiit,  II.  1. 


NEGATIVE  PREGNANT, 
la  779,  781.    Daxaau,  IV.L 


NEGLIGENCE. 

I.  Scienter,  bow  far  it  antera  into  the  qoaMioa 
of  negligence,  946.    EziciiTioa,  IV.  1. 

II.  In  aheriff  exscniing  a  mid  writ  when  b* 
bolda  a  Talid  writ  against  the  aame  parly,  946, 
EnacDnoB,  IV.  L 

IIL  OrailomeyinnotpTOperlyralnniillgwritt, 

69.    Attoihit,  VI. 
IV.  In  not  complying  wiih  praclice  of  Court, 

when  a  qoeetioQ  lor  the  jury,  69.    Anoi- 

"T,  VL 

NEW  TRIAL. 
Coata  of  firel  trial,  B3.    Cosra,  IIL 

NEGOTIABILITY, 
Of  promiaaory  note  payoblo  to  maker'*  own 
order,  SOS.    Biu«,  I. 

NEGOTIATION. 
DiatiDgiuahedfivmaoanir*el,I16.  GtoL,Ll. 

NOMINATION. 
Whenitimplieanotice.TTS.    Djimuu,  IV.  1. 
II.  Of  taloer,  779.    D*maoks,  IV.  1. 

NON.PROS. 
On  failure  to  aaaign  etrora,  693.    Esbos,  L 


2.  With  r< 


r,  VI. 


of  practice,  69.    Ar- 


depniy  aherilTB  and  •*- 
670,  676.    PiEjDBT,  I. 
II.  Conelmciin. 
t.  That  validity  of  chiirch-raM  ia  dimaled, 

904.    CauKCB-KiTi. 
3.  By  conduct,  Mi.    Chuich-biti. 

3.  Implied  from  duly,  812.     Pooh,  XXVL 

4.  Inferred,  when  the  party  oujihl  to  bare 
kiKJwn  ibe  fact,  946.    Eiecdtiom,  iV.  1. 

IIL  EReci  of 
1.  How  far  eaaenlial  to  conatilute   neri). 

gance,  M6.    Eiicutiom,  IV.  I. 
3.  Want  of  notice,  when  it  iaadefence.and 
when  not,  946,  961.     ElicDiioN,  IV,  1 
IV.  Pleading. 
1.  How  lo  be  alleged,  339.    PiauaMBVT, 


IV.  1 


n  of 


IV.  1. 

T.  InptrtkolH  isMalM 
L  Of  boMiMM  to  tw 

•f  Mwn  ooimdl,  7«7.    CoBoau,  L  1. 
a:  Of  psUicitioo  of  poor  nis,  MB.    Foo*, 

XIX.  1. 
&  T»  trandini  nf  biU  thai  pwtiM  m«  in- 

wolitM,  704.    Bill*,  VI.  1. 
«.  OfictioD.    AcnoR,  V. 
TL  Br  knowMg*  in  bei.    Evowlimi. 


Wlutdi 


06EDIEHCE. 

cu  ii  miTM,  Ma  CoimcnoM,  I. 


OCCUPATION. 
L  BeneGcnl,  B52. 8M.    Poor.  XV. 
U.  P«tniiniT«,  133.   LuniLomD  AifD  Tuxxr, 

VIII. 
in.  Joint,  908.    P(H»,  XIX.  1. 
IV,  DMcripiion  br,  «e3.    Ditdb,  L  1. 

OFFICE. 


OFFICER. 
I.  AppoiBtmeDl. 
1.  Corponte  ■>■!,  when  not  imtrnmrj,  747. 

CoioHia,  1.  1. 
1  Ruificuion  br  eomluet,  747.    CokOBia, 
LI. 
It  Omar. 

Of  ofEcir  de  bcio,  747.    Coiovbb,  1. 1. 
IIL  De  bcio. 
PirmeDt  to,  whsD  intofficienl,  ISO.    Clbb- 
ST,  I. 
IV.  JuilificBtionafaTMt  br. 
1.  Under  ipitker'a  wimnt,  399.    FuLU- 

NIITT,  IV.  1. 

S.  B«road  eiprew  tenni  of  muiduarr  pvt> 
SM.    Faeuimitt,  IV.  L 
T.  liability  Tor  miKondncl. 
1.  CriTnin^toibfDit^on.    Cmcnu, Inroi' 

I.  Eitortion  by,  I.    STirrm,  I. 
3.  Debt  lor  penaliieaaeunM.t.  SMnm,I. 
TI.  P«rlicDl»r  office™. 
I.  8h ni IT' ■  officer.    SniKin. 
f.  Eilieving  officer.    PooE. 

ORDER. 

I,  WbiiRiirbemkdeeipirie,  na730.  Com- 

II.  Cerliinlr. 

ffben  it  man  >p«eify  altemUiTe,  6S3.   Hn. 
aiariL  CoiroKinoii,  XL 


S.  SboiriiiBeTidaiKetobncbMapMM 
Mib,  914.    BuuiDT,  L  I. 

3.  ShowinBpdKeeifinptohiietikaiflw 
in  preKncc  of  porljr.  SH.  Bimur,  L  L 

4.  Wfait  TiriatioD  from  MttDtorytaa  » 
material,  914.    BuTtaoT,  L  I. 

IV.  Abandonment  on  qipeiL 
Condiiian  aa  to  coaii,  '■ 


.  Mode  of  diqiutinB. 

1.  Whether  order  nude  with  i»idit4o 

en  be  qneatioDed  on  mindBii,  W 

Pool.  I.  1. 
S.  Of  town  council,  wh«ll  qurtld  «  <■■ 

(iomi,  934,  539.    Attouit,  m. 
VL  Order*  in  pvticolar  iiMmea. 
I.  or  Hone*  (tf  Commoiia,  39).   ttMlu- 

Mwn,  IV.  1. 
9.  Of  Poor  Law  Comuiiwinnrin,  fl-  ff^ 

IV.  3. 
S.  Ofboal^ofenardiani,  91.    P(«>i.IT^ 

4.  For  borough  rate  and  witc*  K",  W 
MttHiciriL  Coaroaanoi,  XI. 

5.  For  pariah  apprentieeabip,  3»   ?«* 
XXIIL  I. 

6.  To  eel  aaide  demnrrar  m  fti««t«W. 
Bill*.  IX. 

ORIGIN. 
OfbefMrnrenl,  3!S.    RiR.Il> 

OUTLAWRY. 

Proceoifiiij*  in  omlawrr  cannot  be  *>•■**" 
a  writ  otea.  m.  made  rewmable  iiapi«d«J 
aflat  eiecuiion  according  to  atii.  Jk*"' 
*,  e.  67,  a.  S.    Lmii ».  Kilmm,  B*- 

OVERSEERS. 
L  Spadd,6S3.  MDmctr*iCoMOMi»»i"- 


IL  Ordinatr-    Pooa. 


PARENT  AND  CBILR 
I.  Action  for  aeductioa,  7SS.    Siwxn* 
IL  Legal  relation  of  the  poiatinhihiWi' 

iUagiiimaie  diild,  787.    Bunui^.U- 
IIL  Baaiardr.    Buiakpt. 

PARLIAMENT. 
I.  Generallr.  .  ,._ 

1.  How  far  (ole  judge  of  Iti  own  pcii*^ 

399,  448.    Poit,  IV.  1,        

S.  Law  of:    what  qoMtJoM  |»«Wa  "" 
SS9.  393.    Poet,  IV.  1. 
IL  Houae  of  Common*  :  order.  ^^ 

To  compel  allendanca  of  winwibr*''* 
3S9.    Poet,  IV.  1. 


To  conpel  Mtandines  wiiboot  iMtiaf  ibt 
rauon,  399.    Piut,  IV.  I. 
IT.  HouK  of  CORiDiont:  ipaaksc'i  mmal. 
I.  To  be  oautrned  u  ptocca  of  aiqwlior 


oiber  punga  lo  anothar  room,  ind  ihan 
imprinning  him,  vii.  for  iwo  bann  then 
nw.  &c.,uid  (ban  compelling  taim  to  ninm 
lliraugh  (be  firrt  meniioncd  pusags  to  the 
£nl  nienlianied  room,  and  ibcre  detaining 
hint,  Tii.  br  two  hoara  then  nail,  Ste. 

Plea.  That  a  parliainent  waa  aiuiog,  and 
thai  mallera  vera  under  diaeuanin  ia  the 
Hoaae  of  Commoni,  eoncemiDg  wbicb  the 
HoDM  mnlidered  il  necaaaary  that  plainlifT 
■bould  be  examined  at  their  bar ;  ibai,  lor 
the  puipoaa  of  procuring  bie  allendanee  lo 
be  llierfl  examined  concerning  them,  if  bsi 
writrti  ijr  lA>  fiowe,  in  purauance  of  and 
according  to  the  ancient  uaagaa  and  priTi. 
legBi  of  the  HouH  and  the  law  and  cualom 
of  parliameni,  Unl  tlu  plainlif  abniU  al- 
Inul  Ike  laid  lime  /orlkuitk.  at  which  he 
bad  notice  i  ihii  be  conlamplnoDatj  refnaed, 
and  abaented  himaelf:  and  ihereapon,  and  ia 
order  la  compel  plaintiff'a  ailaDdance  al  the 
bar  [0  be  examined,  &c.,  il  waa  ordered  hj 
tbe  Kouae,  in  purauance  of  and  according, 
Ac.,  thai  plaintifT  ihouhl  be  sent  for  and 
broDghl  belbie  the  Hauae  in  cuatodf  of  ibe 
Serjeant  al  Aima  attending  the  Honae,  and 
that  the  Speaker  abonld  iaaue  hi*  watrant 
accordingly:  wfaeraapon  the  Speaker,  in 
purauinco  of  ihe  aaid  order,  and  in  puiaaance 
of  and  BCrording,  dec,  in  order  ibal  plainlifT 
might  be  brought  in  the  caalody  of  the  Ser- 
jeant at  Arma  befbra  the  Houaa  according  to 
the  order,  &.e,,  for  ibe  purpote  afbruaid,  by 
hia  warrant  in  that  behiirduly  made,  "q/ttr 
rtciting  Ikai  Ike  Houit  0/  Cammoiu  kaJ,  liat 
daj,  erdertd  Ikal  Ike  plaintiff  ikauU  h  «Mt 
Jar  M  tkt  euiladif  af  Ike  Strjrant  M  Arm$ 
attending  the  taid  Home,  did  reqain  and 
aatknriie  the  SetjeanI  al  Amu  tken  altending 
tka  eaid  Haute  af  Cmumu  ta  take  intt  eui- 
tady  ike  body  ,/  tke  plaintiff."  ATerraenl, 
that  defendant  iben  waa  (he  Seijeani  at 
Arma  ;  that  the  Speaker  duly  deliiered  the 
warrant  lo  bin  to  be  executed;  by  *irli>e 
and  in  execution  of  wbicb  warrant  the  de- 
fendant, aa  each  Serjeant  at  Arma,  ttc., 
(enlly  laid  hia  band*  on  plainiilf  to  arreat^ 
and  did  arreat  him,  and  did  Ihen,  in  order 
to  bring  him  before  Ibe  Houae  in  execution 
of  and  in  obedience  10  the  warrant,  necea- 
aarily  Ibrce  and  compel  plaintitT  to  go,  &e. 
(■■  in  tbe  declBralion).  nring  no  nnneceiaary 
nolence,  dte.,  and  did  Ihen  neceaaaiity  im- 


T«rat  limea,  &.C.,  until  defendani  could  bring 
plaintiff  before  the  aaid  Houaa  uf  Commons 
in  obedience  to  tlie  aaid  warrant,  Ibe  aama 
being  reasonable  limea,  dec.  uatng  no  unne- 
ceaaery  violeace,  &.c.    VeiiGcaiion. 

On  demurrer  to  the  plea, 

HM  by  ihe  Court  of  Quaen'a  Bench, 
Wtu,iu*,  J.,  dinenliente,  Ibat  the  plea 
ahowed  no  joHification. 

By  Lord  Dimkam,  C.  J.,  Willuu  and 
CoLiiiDaa,  U;  that  the  Houm  had  jnria- 
diclion  to  order  plainlilTa  attendance  lor  ih« 
pnrpoae  of  examination,  without  informing 
him  of  any  reaaon  for  the  order,  and,  an 
dinbedience,  W  enforce  it  by  compulaory 

But,  by  Lord  DxmuN,  C.  J..  CoLtaiDai 
and  WiaHTHiN,  J*.,  Ihal  the  lalidily  oftlw 
warrant  aa  a  jnatification  lo  the  officer  m net 
be  judged  of  by  the  larma  of  tbe  warrant  a« 
pleaded  independentlyor anything oonlaincd 

And  that,  if  the  wairanl  a*  framed  waa  il- 
legal, ihe  officer  waa  not  jualified  on  tb* 
ground  I  hat  be  had  made  the  ■rreil  by  order 
of  Ihe  Houae. 

Per  Lord  DamAW,  C.  J.,  and  CoLiaroai, 
J.,  WiLLijiHi,  J.,  dobiianie:  That  it  did 
not,  on  iheae  pleadings,  stand  admitted  ibat 
tbe  warrant  waa  framed  according  10  tbe 
uiages  and  priTJiegea  of  ihe  House  and  tba 
law  and  custum  of  psrliament. 

Far  Lord  Dekur,  C.  J.,  and  CoLiaisas 
J.  The  warrant  waa  bad,  though  purport' 
ing  10  be  iasued  under  an  order  of  ihe  Houaa 
of  Commona,  because  il  did  ml  specify  aoj 
canae  for  the  arroat. 

Per  Lord  Dinain.C.  J.,  and  Wionvin, 
J.  The  warrant,  as  framed, even  if  Tilidfcr 
tbe  purpoae  of  taking,  did  mi  jnsiify  any  of 
tbe  alleged  Ireapassei,  beyond  the  taking. 

Per  WiLLiAas,  J.  Tfae  wuraot  wu  not 
to  be  examined  atricily  like  ihal  of  an  info- 
riot  court,  or  justice  of  the  peace  ;  and,  using 
the  lalilude  of  inlendmenl  allowed  in  oon- 
Btruing  warrante  of  euperlor  courts,  and  coit- 
pling  Ibe  mandatory  part  wiih  the  recital,  it 
migbi  be  underatood  ihal  ihe  wutbdI  ordered 
the  officer  of  the  House  10  bring  ihe  plaintifT 
before  Ibem  for  a  cauae  which  Ihey  hod 
deemed  sulEcient  to  eaihoriae  lending  for 
him  :  and  for  the  eufficiency  of  that  causa 
cndit  muat  be  given  to  the  Houae  as  to  • 

Hddby  the  Court  of  Exchequer  Chamber, 
roveraing  the  judgment  of  ihe  Queen'a 
Bench,  that,  if  the  warrant  had  been  that  of 
a  jualice  of  the  peace  or  of  a  court  acting  un 
der  a  ■pecial  alaiotory  amhoTily,  the  objee 
tions  would  have  been  fatal.  But  ifaal  the 
wuranl  must  be  construed  aa  procesa  ol  a 
anprrior  court,  not  appesting,  on  ihe  praisMi 
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f.  Ddfcii(c,raredbr««rdiet.99C  Rsrr.LI. 
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CotrutHioa,  XL 
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PAETY. 
Pirtr  Inuniud. 

I.  Wlun  illowad  ID  u 
KM.    Pool.  XIX.  I. 

II.  Wban  allowMl  w  omdud  lUleiiM,  906. 
Fook,  XIX.  1. 

PAUPER  LUNATIC. 
F«|<  TS3.    Foos,  XXXI.  3. 

PAVING. 
lUuabiliir  u.  884,    Pool,  XV.  3. 

PAYMENT. 

1.  Minner  ofpiymanl. 

1,  Byholdorof  KoommiMlitiaiibillreoainng 

Biongytoti  locount  of  drawer  *graed  to  ba 

■0  ippropritled,  ItKi.    BlLu,  IV. 

>.  Bf  appropritiion  of  mongp  raceiTsd  on 

•Bcount  of  principal,  966.    Bilu,  IV. 
S.  Sitiafaclton  in  Iba  nalura  of,  3W.    Biuj, 
IV. 


n.  CiroumaianMi  «nd  oonaaqmncw. 
1.  To  MquaiiraUK  to  avoid  diairaaa  for  tiiba 
It  elurga,  980.    Clust, 


PEEJDET. 
,  iB&tBnti  tbaoath. 
Bcbra  oIhxb  taken. 

1.  In  an  indtctDieiit  larpefjarToalbelnl 
of  a  caoae  Boder  a  vnt  of  iriil  dkedid  u  isn 
abariSa  of  Loudoa.  the  oath  la  [voiierif  il- 
Ufod  lo  bare  bocn  takea  "  bebn  tlia  ib- 
rifla,"  thongh  in  bet  l^einnwunMbi- 
fjra  Ibe  Seeoodary. 

2.  Od  trial  of  tb«  indletmnil  tir  pojiT, 
it  appearad  thai,  in  Ibe  caiuB  nicd  betn  At 
BeGondarjr,  Iwo  ianica  were  jointd  an  ri» 
record ;  bat  the  poaiea  iboired  onl;  i  tO' 
diet  on  one  :  JfaU,  tbal  iheaa  bc»  nE- 
cientlf  bora  oat  an  allegtlioD  ia  ibt  inllci* 
ment  ibil  the  "iaauei  cama  on  to  beliiei 
and  vera  tried,'  and  that  the  paiiirr*M 
committed  "  npoa  the  trial  of  the  Mid  » 


1.  Of  le«  farm  raat  Ibr  thraa  T««n  befcn 
aiai  Jannarr  1731,  SSG.    Run. 
IIL  Plawlinl. 
Plaading  aa  to  reaidiM,  MS.    Bills,  IV. 

PAYMENT  INTO  COURT. 
lB«fc«onlerlob«plMdad.i6C.  >73.    Biua, 


3.  Itiiigood  aaaignnient  of  perjarrAil 

tain  wnling  «aa  not  hia,  «herei>  ia  tnuk 
and  in  fact  he  "  thoagbt"  (hat  it  vn  hit 

4,  ll  ia  no  good  objectioo,  in  urn*  A 
judgment  on  auch  indictnient,  tbiiiiclu'I'* 
defendant  with  haring  aworn  thai  be  W 
not  written  certain  worda  in  the  preKnc*  '^ 
A.,  whereai  in  fact  he  had  writteo  Ibrm  ^ 
the  pnaence  of  A.;  with  as  vrtnxa.'A 
m  ale  rial  it  T  i  for  A.'apreaence  canDOtlle»■ 
iutned  lo  be  neceaaarily  an  immaienil  fan- 
though  the  maieriality  doea  not  »p(KW«ho- 
wiae  ihan  by  audi  aTermcnt.  S-tpf  <' 
StUaingir,  G70. 

II.  Indictment :  aaajgntnenta. 

1.    Delendant'a   evideoca   ■*   t»  wb"  " 

ihoogbt,  670.     Anie,  I. 
S.  Materialiiy,  ahown  by  ganenl  antnBt 

G70.     Ante.  I. 

III.  Subataoce  of  ibe  peijoy. 

'a   maring  falsely    to    wbtf  Ae  vilM* 
thioka,  670.    Ante,  L 

IV.  Endence. 

V.  OOeiK*  when  < 


On  trial  bdbn  S 


ry.na    A>».L 


PETITIONING  CREDITOR. 
Pa8«952.    Baxxsupt,  IL 

PLACE. 
Allegation  of. 

Last  antecedent    Stgmm  t.  Hunt,  937  n. 

PLEA. 

I.  Doiibie :  double  replication  to,  479.  Bills, 
IX. 

II.  Arrangement  of  pleas  as  to  parcel  so  as  to 
make  them  coter  the  wbole,  266, 873.  Bills. 
IV. 

ni.  Todamagea:  what  coven  them,  266,273. 

Bills,  IV. 
IV.  Particnlar  pleas. 

1.  Right  of  common  pvr  cause  de  Ticinage, 
589,604,620.    Cojusov,  U.  lU. 

%  Justi6cation  under  Speaker's  warrant,  359. 

PlRUAMBHT,  IV.  1. 

3.  To  debt  on  bestardj  bond  that  plaintifls 
had  refused  to  let  defendant  maintain  the 
child,  787.    Bastaxdt,  II. 

4.  That  defendant  is  a  sorereign  prince,  656. 

SOTXXBIdH,  II. 

PLEADING. 
J»  Rule  that  the  whole  mnst  be  answered. 
When  the  plena  must  coTer  the  damiges, 
266.    Bills,  IV. 
IL  Admission  hj  demurrer. 
That  a  warrant  was  framed  according  to 
nsagea  of  parliament,  359.    ^amuaukkt, 
IV.  1.  I 

III.  Legal  effect. 

Pleading  a  joint  and  scTeral  liabilitj  as  if  it 
were  several  only,  106.    Cotshant,  I. 

IV.  Duplicity. 

1.  Payment  and  absence  of  consideration, 

479.    Bills,  IX. 
SL  Double  replication  to  double  plea  not  badf 

479.    Bills,  IX. 

3.  Plea  bad  for  showing  two  eatoppels,  563. 

MlHDAXUS,  V.  1. 

4.  Judgment  on  the  whole  record,  the  mat- 
ter of  a  double  plea  appearing  on  the  face 
of  the  return,  563.    Maxdamus,  V.  1. 

V.  Showing  jurisdiction. 

1.  Pleading  under  sequestration,  280i  Clxx- 
OT,  I. 

8:  "Duly,"  as  supplying  material  requi- 
sites, 359, 383.    PAmLiAJfXHT,  IV.  1. 
VL  Particularity. 

1.  In  showing  the  requisites  to  the  Talidity 
of  justification  pleaded,  359.  Pa£Lia- 
MUTT,  {V.  1. 

8.  In  showing  loss  to  have  been  occasioned 
by  defeult  of  opposite  psrty,  517.    Ar- 

FSEIOBTHSlfT,  I.  1. 

3.  Effect  of  allegation  "  duly  allowed**  when 
not  traveraed,  908,  921.    Poos,  XIX.  1. 
Vn.  Time. 

Defining  the  year  so  aa  to  bring  the  time 
within  particular  statute,  280.   Clbbot,  I. 
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VIII.  Judgment  on  the  whole  record. 
When  an  estoppel  ill  pleaded  appears  on  the 

face  of  the  pleading  of  the  party  estopped, 
563.    Mandamus,  V.  1. 

IX.  Defects  cured  by  Terdict. 

1.  When  the  word  objected  to  will  support 
the  pleading  in  any  sense,  69.  Attoritxt. 
VI. 

2.  Omission  to  state  particulars  of  breach, 
69,  84.    Attoskst,  VI. 

3.  Imperfect  arrangement  of  pleaa  leaTing 
it  doubtful  whether  the  pleas  covered  ihm 
whole  damage,  266.    Bili^,  IV. 

4.  Defect  of  particularity  in  pleading  fee  ferm 
rent,  326.    Rsnt,  L  1. 

5.  Omission  to  allege  pakicularly  matters 
implied  by  the  substance  of  the  pleading, 
775.  Damaoss,  IV.  1.  767.  BASTAmDT, 
II. 

6.  NegatiTc  pregnant,  775.  Damaoss,  IV.  h 

7.  Informal  allegatwn  of  refusal,  775.  Dama 
ois,  IV.  1. 

PONE. 

I.  Removal  of  cause  by,  274.    Duxhax. 

II.  Quashing,  274.    Durham. 

POOR. 

I.  Powers  of  Commissioners. 

1.  To  order  overseers  to  appoint  retnmii^ 
officer. 

The  Poor  Law  Commissioners  have  juris 
diction  to  order  that  the  overseers  of  the 
townships  comprised  in  an  union  shall  ap 
point  a  returning  officer  for  an  election  of 
guardians. 

Semhle,  per  Lord  Deitmait,  C.  J.,  dnU- 
tante  Colxridoi,  J.,  that,  if  an  order  of  the 
Commissioners  be  on  a  subject  matter  with- 
in their  general  jurisdiction,  its  legality  in 
other  respects  can  be  questioned  only  on  re- 
moval by  certiorari,  and,  in  default  of  such 
removal,  a  mandamus  will  go  to  enforce  it. 
'  J^e^iMi  V.  Oldham  Union,  700. 

2.  To  order  payments,  91.    Post,  IV.  3. 

3.  Order,  to  whom  to  be  addressed,  91, 
Post,  IV.  3. 

II.  Orders  of  commissioners. 

1.  How  they  may  be  questioned,  700.  Antd, 
LL 

2.  Order  bad  aa  illegally  omitting  an  alter* 
native  mode,  91.    Post,  IV.  3. 

III.  Board  of  guardians:  election. 

Order  to  overseers  to  appoint  returning  offi- 
cer, 700.    Antd,  1. 1. 

IV.  Board  of  guardians :  their  acts. 

1.  Authority  to  act  for  the  particular  parisheSr 
812.    Post.XXVL 

2.  Inference  that  they  relieve  by  authority 
of  a  particular  parish,  812.    Post,  XXVI. 

3.  Their  order  to  make  rate :  when  bad  aa 
founded  on  illegal  order  of  the  Poor  Law 
Commissioners. 

Under  the  Parochial  Assetoment  Act,  % 


B  union,  oidered  Uiil  ■  mrrar 
B  paiiah  wilhio  I  he  iinkia  ihould  be  nlBile 
BDd  ihe  moM]r  proTided  Tor  bj  >  cbvge  oi 
Um  mu  of  ihe  piiiah ;  toi  the  goarduai 
bBTiDg  ordeted  ibe  officera  of  ilie  parieli  U 
m«ks  ■  Mpuwe  isM  bi  rBiiiog  tba  raquiied 
•nm  :  Hdd,  ihet  Ihe  onUc  of  the  guirdii 
WH  bad,  becsuM,  if  the  atalule  g**e  ibi 
poirer  to  ebooaa  m  which  of  the  two  hum 
pajprneot  «bauld  be  made,  then  tba  order  of 
liHi  Poor  Law  CommiaaioDere  w>a  iciatid, 
■•  illegillj  direoling  pafiasnl  id  oae  mode, 
•ad  the  (uardiaai  were  tharelora  making  an 
mlei  of  ihair  owq  aulbarilr>  wiiich  Ibej 
Muld  not  do. 

Qoon,  whether,  under  ihu  aeetMn,  the 
•tder  of  the  Poor  Law 
•  loifejr  abould  ba  made,  ought 
■ddreaerd  to  the  guardians,  pariah  officers, 
and  other  officera  from  whom 
aetilalian"  mentioned  in  the  Crat  part  of 
aecl.  3  proceeds. 

Qamre,  whether  Ihe  worde  "  aa  the;  maf 
■ee  fit,"  in  this  aeeiioD.  refer  to  (ha  Poor 
Law  Cotnmiaaionera  or  Ihe  guard  iana. 

Qaari,  whether,  under  alal.  *  &.  S  W.  4 
e.  76,  e.  105,  rulei  bad  in  ihemaelvea,  bu 
not  lemoted  by  certiorari,  muil  be  obeyed 
or  whether  that  aection  only  providea  tba 
rulea  remaysd  by  certiorari  must  be  obeyed 
gniil  they  hire  been  declued  illegal  by  ihe 
Court  of  Queen'i  Sench.  SeginT.  Ban- 
ggr,  ChurehBardau.  ^.,  91. 
V.  Churchwirdeni  and  ovetaeers. 
1.  Mandamus  lo  obey  orders  of  guardisna  tc 

make  ralea,  91.    Ante,  IV.  3. 
I.  Order  to  tsiie  borough  rilee  and  wslch 

tales,  683.    Municiru.  Corforition,  XI, 


XI. 

t.  Duly  to  obey  orders  of 
700.    Ani^.  I.  1. 
TI.  Ralie  Ting  officer. 
1.  Hia  acts  when  not  Ihe  act  of  the  parish, 

en.    Post,  XX.  I. 
t,  Whose   officer  he  is,  333.    Post,  XZ.  I. 
VII.  Surrey. 

Howoidared  and  pud  Ibr,91.    Ante,  IV.  3. 
Vni.  Rale  I  how  laid. 
Handamu*  to  lay  aeparaie  rata,  91,    Aal£, 
IV.  3. 

IX.  Rata  1  declnrstion. 

Good,  though  not  in  the  rery  worda  of  alB* 
tulory  forni.  906.    Po*l,  XIX.  1. 

X.  Rale  :  allowance. 

Notice  of  publication  need  not  Mate,  908. 
Fon.  XIX.  1. 

XI.  Rate:  publication. 
HoiiuanaediMlaUM  allowanca,  906>    Foal, 

XIX.  1. 


On  appeal  against  a  poor  nU,  bj  i1m)» 
cnpier  of  a  brick  6eld,  i  csk  ms  mad 
•bowing:  That  the  ippeUint  beU  lie  lot 
(ten  acres)  for  the  ptupoH  of  pittsf  bm 
it  clay  to  make  bricks,  uoder>kuc(K» 
Ten  or  buneen  years,  o(  liU  the  etnii  *o^ 
be  all  dug  OB  L  Thai  he  psid  it  pa  tot, 
without  tefisrence  to  ihs  use  malt  d  i» 
Uod,  and  a  royally  of  li.  Si.  rorcntr>b» 
aand  of  bricka  inoaldsA  in  any  rat  Jtt: 
That  the  value  of  land  in  the  psiib.ki* 
ganttal  agricultural  pniposes,  m  il.  b-i 
yeu  I  That  tba  qipelUnl  had  m  il«  hU 
bur  brit^niakiiig"auwlB,"eichnMli^ 
ble  oi  producing  T»,000  bcicki :  Tku  ik> 
Geld  (Miginally  conlauied  lafficieDtdq** 
thirty-one  milliDBS  of  briekii  that  ii  i^ 
yaw  belbre  the  lale  vu  laid  the  ippiUuii  U 
made  nearly  three  milliont;  tui  ihsilbtn 

"■  ilso  found  ihsi  ibe  nr"  -'-'■ 


rouldhi 


g  been  «ilUn| "  W  * 


taking  a  lease  of  the  prei 
Mnsume  Ibe  brick  earth,  and  wiibool  ko< 
lisble  to  royally,  was  IM.  pn  soe.  An' 
Ihey  Mmfimied  the  rale,  by  "bicb  ibe  »- 
pellant  was  aasened  at  SI.  61.  pef  m, » 
Ibrrayalty  at  1«.  6d. pet  thoosmd  «••■"! 
bricks  as  the  atooli  were  c^uble  «f  [ndi- 
cing  in  a  year.    Htld  : 

That  the  rent,  estimated  according  »*«i 
6  &  7  W.  4,  c.  96,  a.  1,  was  lb«  propetm- 
tenon  of  the  rate  on  ibia  pioperij. 

And,  BMuming  the  sbove  he"  "  ^"^ 
appeared,  witboni  any  epecificfiirfioi"" 
the  rant  which  •  tenant  would  be  wilN  ■' 

That  Ihe  royalty,  together  wiih  llw  to* 
annnal  charge,  waa  proppriy  connderti" 
the  rent.  That  the  payment  in  n^tci» 
the  brick  earth  was  not  the  Irss  >  it«  b«- 
CBuae  the  sabject  matler  of  the  renrisj  «• 
in  a  courae  of  beiitg  wholly  coftsotned.  TbH. 
in  abaence  of  proof  to  ihe  connary.  !■«  ^ 
■ions  were  right  in  asminiing  the  "■■''""' 
bricka  which  the  alools  coold  make  to  bw 
been  acIUBlly  made  wiihin  ihe  yearofm^- 
Thst  the  rata  waa  properly  aMeeK^oo* 
number  supposed  to  be  made  in  the  P"™^ 
lar  year.  And  that  no  deduction  wnio" 
made  fcr  the  breeio,  ashei,  andoibwa**' 
rials  Dsed  iatnahing  tbe  bricka.  ii  beia|  ^  , 
eumablE  that  thea«  were  alkiwed  btaioV 

BdI,  NeU  further:  ^^ 

That .  the  aeaaions  having  found  vn**^ 
Ihe  sum  which  a  tenant  in  tbeir  •(»>* 
would  give  on  lahipg  a  leaae  wjih  ^^^' 
consume  the  earth,  and  wiibeai  "^ 
Mfflely  KK.  ■  year  par  acn,  thai  Ma  I* 


««•«««*••     «««*«« 
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deducted)  must  be  considered  as  the  rent 
within  the  meaning  of  stat.  6  dD  7  W.  4,  c. 
96,  s.  1 ;  and  no  inference  from  other  facts 
!  was  admissible.  And  this  Court  ordered  the 
rate  to  be  amended  accordingly. 

In  another  case  not  materiallf  diiiering, 
but  in  which  the  sessions  neither  eipressly 
stated  the  rent,  which,  in  their  opinion,  a 
tenant  might  reasonably  be  expected  to  pay, 
nor  gave  data  ibr  estimsting  it,  except  by 
ststing  the  number  of  stools  at  work,  and 
the  amount  of  royalty  actually  paid  (under 
an  agreement  still  subsisting)  in  the  five 
yesrs  immediately  before  that  for  which  the 
rate  was  made ;  and  the  question  propounded 
wss  '*  What  is  the  net  annual  value  of  the 
landr 

Hdd  s  that  the  fiked  sum  paid  for  occupa- 
tion, and  the  royalty,  constituted  the  rent : 
but  that  this  Court  could  not  determine  the 
•mount  which,  at  the  time  of  making  the 
rate,  a  tenant  about  to  take  a  lease  might 
ressonably  be  expected  to  pay.  Nor,  in  the 
absence  of  materials  for  such  estimate,  could 
the  assessment  be  grounded  on  the  ordinary 
amount  of  rent  paid  for  land  in  the  parish 
used  for  agricultural  purposes,  or  the  amount 
paid  for  the  best  garden  ground  in  the  parish. 

The  Court  sent  the  rate  back  to  the  ses- 
■ions,  to  be  amended  according  to  the  prin- 
ciples laid  down  in  the  preceding  case.  He- 
^'fM  ▼.  Wetthrook,  178.  Btgina  T.  Eoeriit, 
178. 

2.  On  brick  field,  178.    Antd,  1. 

3.  Finding    of   sessions    oonclusiye,    178. 
Ant^,  1. 

4.  Case  sent  back  for  uncertainty  in  finding 
of  sessions,  178.    Antd,  1. 

5.  Rent,  not  outlay  of  capital,  the  criterion, 
206.    Post,  XIII.  1. 

6.  Gross  receipts  how  br  a  criterion,  208. 
Post,  XIII.  1. 

Xin.    Rate:   rent   how  calculated:    public 
works  extending  into  sereral  parishes. 
1.  The  indirectly  produetiye  parts,  rate  and 

deductions  in  respect  of. 

The  works  of  a  water  Company  extended 
into  several  parishes  and  consisted  of  two 
portions:  one  of  which,  being  the  service 
pipee  which  delivered  the  water  to  the  con- 
Bomer,  was  directly  productive  of  profit ;  and 
th«  other,  eonsisting  of  reservoirs,  buildings, 
&c.,  indirectly  conduced  to  such  production. 
In  some  parishes  the  Company  had  no 
iworks  but  service  pipes.  The  rateable  value, 
ibr  the  purposes  of  poor  rate,  of  the  entire 
works  was  30,8001.  The  rateable  value  of 
th«  reservoirs,  buildings,  dtc.,  valued  as  land 
and  buildings  deriving  additional  value  fiom 
their  capacity  of  being  applied  to  the  objects 
of  ft  water  company,  was  650M. 

Aeid,  that  tlie  nieable  value  ought  to  he 


«•« 
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the  following  manner :^l'he  rateable  value 
of  the  reservoirs,  buildings,  6lc  ,  valued  as 
above,  to  be  first  deducted  fiom  the  total 
rateable  value,  and  distributed  among  the 
parishes  in  which  this  portion  of  the  works 
was  situate,  according  to  the  extent  of  auch 
works  in  each  parish ;  and  the  residue  of  th« 
rateable  value  to  be  apportioned  among  the 
parishes  containuig  the  service  pipes,  in  the 
ratio  of  the  net  profits  produceid  in  each  of 
thoee  parishes.  Regina  v.JIfils  End  Old 
Tpimi,  208. 
2.  The  directly  productive  parts  how  to  be 

rated,  S08.    Antd,  1. 
9.  Apportionment,  208.    Ant^,  1. 

XIV.  Rate :  rent  how  calculated :  deductions. 

1.  None  for  materials  presumably  alfowed 
for  in  fixing  rent,  178.    Antd,  XII.  1. 

2.  Rent  of  indirectly  productive  parts  of 
public  works,  208.    Antd,  XIII.  1. 

XV.  Rateable  property :  beneficial  occupation. 
1.  Public  hospital:  partial  payment  but  no 

profit. 

1.  Bethlem  hospital  is  erected  on  lands  in 
the  parish  of  St.  George,  South wark,  de- 
mised to  trustees  for  the  mayor  and  corpo- 
ration of  London,  under  •  stat.  50  G.  3,  c 
cxcviii.,  which  directs  the  building  thereon 
of  a  new  lunatic  hospital  in  lieu  of  the  old 
one,  situate  in  the  city  of  London,  of  which 
the  Corporation  were  governors  under  letters 
patent  of  38  Hen.  8.  In  this  hospital  indi- 
gent lunatics  are  received  for  cure,  and,  if 
not  capable  of  cure,  are  received  into  tho 
incurable  class.  Psjrments  are  made  for 
some  of  the  incurable  by  friends  of  the  pa- 
tients, or  by  the  officers  of  the  parishes  from 
which  they  are  sent :  but  the  payments  are 
in  no  instance  sufficient  to  aflbrd  a  profit* 
Part  of  'the  hospiul  is  used  for  the  custody, 
care,  dDc,  of  criminal  lunatics,  for  whom 
Government  make  a  payment,  as  nearly  at 
possible  equal  to  the  expense  of  their  main- 
tenance, dtc,  but  without  charge  for  lodg- 
ing. The  whole  funds  are  applied  for  the 
purposes  of  the  charity. 

Held,  that  the  corporation  of  London  were 
not  rateable  for  these  premises,  although,  by 
stat.  50  G.  3,  c.  xlv.  s.  1,  persons  oecupjring, 
dtc,  "any  land,  ground,  house,  building, 
tenement,  hereditament,  or  premises  in  the 
perish,*'  were  rateable  to  the  relief  of  .he 
poor :  it  being  enacted  by  sect.  28  of  the  same 
act  (after  noticing  by  recital  the  existence  of 
many  charitable  institutions  in  the  perish 
which  contributed  nothing  to  its  exigencies) 
that  no  settlement  should  be  gained  in'  the 
parish  by  any  occupation,  residence,  dtc.,  m 
any  hospital,  or  other  charitable  institution, 
then  or  thereafter  situated  or  established  in 
the  perish. 

8.  The  •'  House  of  oceupatioDS*'  in  tho 


demiMd  to  udiim*  for  ihe  Coqurilion  of 
Loudon,  u  goveroon  or  Bridewell,  which  u 
■o  hoipiii.'  fot  the  racsptioo  of  destiiuis  per- 
MDi  and  tagabondi,  ind  loi  IheLr  corrsetion 
■nd  employmon).  The  Hoom  of  occupi- 
lioDi  ii  lued  for  the  raeaplion  of  such  per- 
Miu,  fniDi  Maj  place  whateier,  buad  wilbin 
Iiondaa,  Middleaai,  or  part  of  Sum  j.  Thef 
ari  amployad  JD  workiDB  npgDoda,  for  which 
ihe  materiala  aie  found  br  ihe  goTernora,  and 
which  are  putly  couumed  on  iha  premiau 
■nd  pardy  lold  (  and  llta  money  received 
from  the  aala  of  anch  pari  aa  is  aold  is 
brougbl  into  (he  ganeril  fund*  of  Biidewelt 
Ho^iiial,  which  era  applied  aolel;  hi  the 
porpoaea  of  ihe  charity,  the  ^Ternon  deri- 
Ting  no  proGi  from  the  aale. 

JftU,  that  the  Corporation  wen  not  ratea- 
blerorihe  "Hooaeorocciiv'^iiona."  Rtgiita 
t.  St.  Gtargi,  5nljlnri,  B9S. 
S.  Under  what  wordi  the  occnpalion  would 

be  rateable,  thoogb  Dot  beneficial,  852, 

863.     Anii,  1. 
3.  Minionary  aociely: 


The  Baptiat  Miiaionu-y  Society  were  aa- 
■eiwd  to  a  paving  lale,  made  under  97  G, 
3,  c.  xiit.  (Metropoliiui  Paiing  Act),  aa  oc- 
eupieraof  a  houae  and  premiaea,  the  properly 
of  the  Society.  The  Sodeiy  ia  founded  wiib 
the  objecl  of  aending  oni  miauonariea  br  ihe 
eonveraion  of  ihe  heathen.  It  ia  chiefly  lup. 
porled  by  TOlunlary  conlribuiioni,  and  in 
pail  by  the  interaal  of  a  fuud ;  and  no  mem- 
ber derirea  any  piivata  adTiniage  bxim  bia 


The    I 

nanta,  ihe  whole  of  which  are  required  hr 
the  purpoaea  of  the  Soctely,  bnl  which  are 
u  iimee  uaed  by  other  aocieliea  o[  the  aame 
naluce,  who,  in  return,  coniribute  a  pan  of 
the  eipenae  of  ihe  lighting,  warming  and 
cleansing  of  the  premiaea;  bnl  the  turn  ao 
coDlribuled  doea  not  exceed  ihe  eipenae  in- 
corred  in  conaequence  of  their  uae  of  Ibe 
premiaee.  The  Society  prima  reporli  and 
periodicala,  which  are  alored  on  the  pre- 
miaea, and  occaaionally  aold  Ibere,  but  at 
leae  than  their  prime  coal ;  the  proceeds  of 
auch  aalea  being  carried  lo  Ibe  credit  of  the 

Httd  thai  the  rate  waa  good,  for  ifaal  there 
waa,  under  the  circumatancea,  a  beneficial  oc- 
cupation by  the  Baptiat  Miaeionary  Society. 

SraMi,  That  peraona  occupying  premiaea 
merely  ibt  religioas  enda  are  not,  on  that  ac- 
count, exempt  from    poor  rate.     Stgi»t  T. 
Bcptiit  Mntumary  &xiHt.  S84. 
{VI.  Rateable  property  i  literary  aociaty. 
1.  What  benefit  or  inieraat  lo  conlribntora 


lahing  in  hooka  and  periodkiU,  is  ta  nrf 
byany  peraandiiioanglobeosnaaidai- 
ber  ;  erery  aubachber  la  piy  iwe  pom  » 
hecoming  a  member,  and  20i.  m  tinif 
annnally  )  aod  to  ban  the  pomrsTttuib' 
ring  hia  property  in  the  librKy  la  agj  ;bm 
who  abould  aubmit  to  the  lawi  of  iba  Sad. 
aljr :  DO  dividend,  gift,  dirioao,  oc  bmoi  ■ 
money  to  be  made  to  or  balwaaa  Hf  d 
the  membera- 

HtU,l.  ThBt,tacaDatllaieiaMBtr^ 
ported  by  TOluntary  coDlrAatiDB,  wiilm 
■lal.  6  t  7  Vicl.  c.  36,  it  wai  not  attm 
thuthe  contribuiioaiabonldpiDdiceiubn 
of  return  to  the  oonitibulera -,  and  ib«  Mi- 
ther  the  right  given  to  every  iiil»oib«i 
tranaTerring  hia  ihara,  not  the  cOBliapKr 
that,  wbenever  the  Society  migki  AmIm 
itaelf,  there  would  enaue  a  ditimoD  rfi* 
property  among  the  meinbera,midelhiSa- 
ciety  other  than  a  aociaiywithiB«cl- Ip** 
■  aociely  which  "  ahall  not,  and  by  iubn 
may  not,  make  any  dividend,  gift,  *'*■' 
or  bonna  in  money  unto  or  beiwaea  fj* 
ita  membere;"  and  that  tha  occgfiK  « 
buildinga  uaed  for  the  pnipoMi  ot  lit  9^ 
ciety  waa,  under  the  above  ilUDU.  uoV' 
from  poor  rate. 

a.  That  a  peraoo  eietnpt  from  pocrna, 
aa  the  occupier  of  premiies  belanginC  V* 
aeientific  or  literary  Biciety,  mn«,  if  mtml 
for  auch  premiaea,  conteit  the  liibililr  ^ 
appeal,  and  cannot  bring  an  aelioo  to  « It^ 
made  to  enforce  auch  tale,  not  •pp^'^ 
againal.  BirmiKglam,  Omnimiiiii,  *■ 
ShuK,  668. 

2.  What  annual  anbacriptiow  wn  leluWT 
mntribnliona,  868,  875.    AbIc.  I. 

3.  Right  ofdiviaionon  di»oialii«  **•  «* 
lake  away  exemption,  868,  877.    Abm.I- 

*.  Aa  to  religiona  •ocietiaa,  aea  BM.  Ailh 
SV.  3. 

XVII.  Rateable  property:  j<unt ocdvanto. 

1.  Rate  bow  enrorced,  90a     FoM.  11^  ^ 

2.  Where  there  iaDoevideDceBalcMo*" 
the  paniea  rated  who  do  not  appeal  ^ 
gma  v.  Ctaiiaure,  93*. 

XVIII.  Appeal  agaioat  rale. 
When  thr  only  remedy. 

On  claim  ofexemption,S68.  Ante.XVLL 

XIX.  Kale  I  how  enforced. 

I.  By  diatreaa  agaioat  oneofaemalris*' 

jointly  rated. 

Under  atat.  1  W.  *,  c  81,  a.  4,  aft«  »  •*■ 
giatrale  haa  made  a  return  to  a  awaili''* 
requiring  him  to  iaaaa  a  diatraea  wsraoi.  n 
the  proaeeutor  haa  demivred,  lb*  Cw> ' 
Qnaen'a  Bench  will  give  leave  to  tha  t«'l 
intereated,  who  baa  had  noliea  under  lt>  t^ 
Km  fot  the  maDdamna  Bad  ha*  abDwataM 


thr  iiqibcanaD  for  WKti  Miia. 

StU  br  l^  Com  of  Eie^on  Cbun- 
bw,  ■ffirmiog  th*  jiiil|Miiil  of  iba  Qoaao'i 
B*iKb,  Tfau 

An;aiia  of  mtwiI  joiat  ocoDpior*  a  Umbla 
fbr  the  whtAe 
HMM  to  m  poor  nlo ; 
Inw  ifMnM  (ny  ooa  aloiM  u  (oadi 

A  poor  ma  is  not  ioralid  bofaw  th«  de- 
elvaiion  tl  it!  tiol  u  Bol  ia  the  nrj  wordi 
of  the  (ona  firea  hj  tba  idwdBl*  10  *UI.  6 
4,7W.  *,  e.  «. 

Nolies  of  pablicitioD  of  ■  poor  nto  iMti 
not  Mata  ihmx  the  rata  hu  baen  atlomd- 
AfiUtr*.  n«  QiiMi.  MB. 
i.  Thoogbtka  rating  nifbthaTo  baen  qoarfi- 

ed  on  appeal,  S6S.     Ante,  XVI.  1. 

XX.  Salllemcnl:  acknowMgnieDt  by  ratiaf. 
1.  Connaction  of  iba  pariah  wilb  iba  act  of 

relief:  reliaring  offieor. 

Relief  given  by  the  relierinK  officer  of 
a  anion,  aa  on  babalf  of  pariab  W.  m  pau- 
pera  reaiding  in  pariab  M.  (boib  in  ibe  union) 
ianocTidence  of  ■  ■elllament  in  W.  witbont 
proof  ibal  racb  relief  wai  anIhanMd,  or  at 
leaat  known  and  nol  objected  to.  by  a  guar- 
dian of  ibe  nnion  acting  lor  W..  or  by  ila 
o*araeer.  Begina  *.  LUlIt  iUrltm.  333. 
S.  Connaciiun  of  iba  pariab  with  tbe  act  of 

raliefi    board  of  gnardiana,  SIS.    Po«, 

XXVI. 

XXI.  Seitlamant:  darirativa. 

Sufficiaai  aiatonwnl  of  mtrriaga,  971.     PoM, 
XXIV. 

XXII.  Setllemcnl:  certi kale  man. 

Whel   particulars   be  mual   have   Mraplied 
wilb,  971-     Poet,  XXIV. 

XXIII.  Settlement :  pariah  apprenlioeabip. 
].  Aaaent  afinaiicea  riiown  by  regiairy. 

On  appeal  (gainat  an  order  of  retnonl, 
Iba  reapondenta  alleging  a  pariah  appren- 
ticeafaip,  and  iroand  biTing  been  laid  lor  the 
recepiion  of  lecondary  aiidence,  tbe  re- 
■pondenta  produced  tba  regiaierbooh  of  par- 
iah C,  which  coDlained  an  entry  in  tha  brm 
praacribed  by  atal.  iS  G.  3,  c.  46,  a.  1,  ela- 
ting that,  on  7lb  April,  1SZ3.  W.  8.,  aged, 
dbc.,  eon  of,  lie.,  waa  bonnd  apprenliea  to 
R.  B.,  farmer,  raaidiag.  &.C.,  uolil  tba  age 
of  tweniy-one,  by  the  OTeraeera  of  C.  wbo 
were  named.  In  iha  laat  column  were  Ihe 
words  "Magialrawaaaaeniing.  J.  H.,  L.  8t. 
A.",  which  appeared  to  be  tbe  actual  aigni- 
turea  of  magiai rates  so  named.  The  appren- 
ticed parly,  in  bia  ciaminiiion,  deposed  that 
be  WW  bonnd  apprentice  by  tbe  oterseera 
of  C,  and  auicd  tba  olber  pvtiealara  rela- 
ting lo  himself.  aagiTan  in  tba  regiater.    Tba 


■  held,  ( 


»did  n 


«  laken. 


U.  3,  e.  139,  a.  1,  t^agb  in  Ihe  opinion  of 
tbe  aeaaiopa  it  did  appear  ibst  the  Juatieea 
bad  allowed,  by  aigning  and  aealing,  an  in- 
dcDtura  wbieb  recited  u  order.  And  ibay 
qoaabad  tba  order  of  remoTal,  subject  to  a 
eaaa  which  put  the  question  :  Whether  nf- 
ficiant  legal  aiidence  of  a  pariah  apprentic*- 
ahip  appeared  in  tbe  eiaminationa. 

NtU,  that  the  aignaiure  of  (be  juaticM 
would  bare  been  eridenee  ofanaMeni  under 
■tat.  iS  G.  3,  c.  W :  but  ihui  ibe  aeanona 
toiM  not  presume  IVtim  tbs  facta  and  doeu- 
BMnta  an  order  or  an  allowance  by  Ibe  jaa- 
licea  porauani  to  stat.  96  G.  3,  e.  139,  a.  I. 
MtgiM  J.  Eat  Staulewa,  230. 

2.  Order  and    allowance    by  juatieea  mi 
dwwn  by  regiairy,  130.     Ant£,  1. 

3.  Eiidence  of  order  and  allowance  bebra 
remoting  justices. 

To  prore  belbre  a  ramonng  magiatrala 
that  Ihe  pauper  waa  bound  apprentice  by 
pariah  officers  UDder  stal.  S6  G.  3,  e.  139,  it 
>a  >nt  aufficiani  to  put  in  the  indanlure  itaalf. 
and  verify  the  attesralion  i  [be  order  lor  bind- 
ing and  tha  allowance  of  iba  indenture  muat 
alao  beaeTenllypravedi  and  a  due  miking, 
ao  proved,  of  aneb  order  and  allowan 


r  by  t] 


copy  of  order  of  tenioval.    Btgiaa  t.  Ckit- 
wkt,  341  n. 
XXIV.  Setllemant:  ranting  a  tenement. 
Insufficieiil  ground  of  appeal  alleging  aeqai- 

aiiion  of  aettlamenl  by  certificsie  man. 

An  examioatian  in  auppori  of  aderitativ* 
aetilemBnt  gave  the  dale  of  Ihe  marriago  of 
the  piuper'a  faiber,  but  omitted  to  give  tba 
place.  Tbe  Seaaiona  decided  Ibai  Ibe  omia- 
aion  waa  immalerial ;  and  this  Courl,  on  a 
caae  aialedi  conlirmed  their  deciaion, 

A  ground  of  appeal  againat  an  order  ofM- 
moval  BiBied  that  C,  who  r«sided  in  iba  ra- 
apondenl  parish  under  a  cerliHraie.  acquired 
a  lallleaent  tberein  "  by  rcaaon  of  bis  Bat- 
tling upon,  and  renting  and  occupying  a 
leneinent  of  tbe  yearly  value  of  lU.,  "  &c. 
HtU  ihat  the  rronnd  of  appeal  waa  iiuuS- 
cient  under  atal.  9  &.  10  W.  3.  e.  1 1. 

anbnit  a  qneation  lo  thia  Court  on  ihe  auffi- 
ciency  of  eiaminationa  or  gronnds  of  appeal, 
wilb  B  direction  that,  if  Iha  Court  should  de- 
cide in  favour  of  their  anfficiancy,  iha  eaee 
may  be  aeni  back  to  aeasiona  In  be  reheard 
on  the  merilat  bnt  tbe  merita  should  ba 
board  by  tbe  aaaaiona  in  tbe  firat  inatanea, 
BO  Ibal,  If  any  quealion  Iben  nmain  for  thia 
Coon,  ila  daciaion  may  ba  Goal.  Bigiua  v. 
Jtfartoo  OTM  Gtrnfimn.  971. 
XXIV.  Removal:  eiaminationa. 
1.  Huat  abow  order  lir  and  allowauoe  of 


Not  ■  copT  or  preliminuy  naminwioD  not 

famully  uksD. 

On  applicaluni  fcr  an  order  o(  raraoTil, 
iha  piupef  wu  ■worn  balon  ihe  jiuticea; 
Mtd  her  endeace  wm  uken  down  in  wriiing 
bjrlha  ittomrf  (brtba  pariah  applying  for  tlie 
order,  *rba  acud  id  ifaa't  characler  only,  and 
not  aiolerk  in  ilia  jaalieeei  ibe  WTiting  mi 
■Jgned  bj  the  pauper  ;  but  nojurat  vaa add- 
ed lo  ihs  wriiing  ;  nor  waj  il  aigned  bjr  the 
iumice*.  At  a  aubaeqitent  heariog,  ibe  pao- 
per  waa  again  eiaminad,  and  her  avidence 
taken  down  in  wriiing ;  to  thja  wriiing  a 
jurat  waa  added;  and  it  waa  eigned  by  the 
jonicea :  and  a  copy  waa  aani  to  the  pariah 
to  which  ibe  recKiTal  waa  made.  Held,  thai 
il  wu  not  nsceaaary.  under  sial.  4  fc  9  W. 
4,  e.  76,  a.  T9,  that  a  copy  of  the  liwnier  wri- 
ting ahould  be  alao  aeni. 

Relief  given  ta  a  pauper  by  older  of  the 
board  of  guardiaiw  of  a  anion,  on  aceoont  of 
a  particular  pariah  therein,  ia  etideoce,  on 
■ppeil  by  aueh  pariah  agaioat  an  nrdar  of  re- 
mo*al,  thai  the  relief  wa*  giian  by  it*  an- 
tborily.  Bigiiu  T.  CmiaU,  813. 
XXVU.  Appeal  1  Seaaiona- 

Naitpraelioableaeniona,  Tea.  Poet,  XXXI. 

XXVIII.  Appeal  1  Htaiutory  conditiona.' 

2.  Incorporation  of  pnviaiona  relating  to, 
TS3.    Poat,  XXXI. 

XXIX.  Appeal:  alatenicm  of  ground. 
Ominioninwhen  not  corsdbythaaxainiaa- 

ttoua,  971.     Ante,  XXIV. 

XXX.  Appeal :  qieeiai  caae. 

1-  FindingofaeaaionBeoiKlnaiTB  againatany 

oiher  inference  from  the  &oU  ataled,  178. 

kaU,  XII.  1. 

'  3.  Muat  be  aa  taaerrad  that  iba  daeiaion 

of  ihii  Canrt  will  be  &uL  971.     Aioi. 


76,  a.  79,  thai  a  panper  AiU  not  bt  naonl 
until  lweaiy.one  daya  afttr  a  eapy  tt  am 
terpart  of  the  order  bai  beau  aoivd  oa  tk 
parwh  to  which  tfaa  ramonl  ii  ditatuJ  a  k 
nada,  ia  not  incorpomed  in  aecl.  U.  nd  ii 
twi  applicable  lo  tfaa  caaa  of  luHlic  pn^n, 
Therefare  ih«  next  pndiabla  ttma  a 
try  u  appeal  againat  eaeb  e(d«r  i>  ikMk 
whtcb  notice  of  appeal  can  be  ptaa,ieari. 
iog  lo  ihe  ordinary  praciice  of  Uw  mmm, 
inaapeeli*Bly  of  aiat.  4  &  5  W.  1,  c.  7E,  •■ 
79.     Regna  T.  Wnt  Midiag.  Jutim.  W), 

XXXII.  Baatardy  order.    BAIIlun,!. 

XXXUI.  Baatardy  bood.    Burim,  0. 


L  Demand  nf,  13a    Tioma,  II.  L 

II.  Adverae,  13a    Tauiral,  IL  1. 

III.  Charge  of.  bymulsal  a>Dini,aSkjal 
•urrender,  944.    LAnoLoas  ibd  Tmwi.II- 


POUNDAGE. 
On  iba  eMCDtion  of  a  G.  b.,  1.    SritRi,  I 

19.     EXICDtTOM,  III.  S. 

POWER. 
Diaiinetion  betwrou  abnae  and  «auptM. 
S99,  412,  43a     PAkUamrt,  IT.  1. 

PRACTICE. 
I.  Nonrampliancfl  wilb. 
When  a  queaiion  for  the  jury,  SO,  SI.  At< 


0  judicial  notice  of,  SS.   Aim- 


MOW,  II.  * 

«V.  How  pleaded,  690,  636.    Comiox,  II.  3. 

PRESENTMENT. 

In  manor  court. 
When  eridenoe  m  to  other  tenements,  20. 
Custom,  V.  2. 

PRESUMPTION. 

I.  As  to  justices  having  done  their  dvtj,  250. 
Poor.  XXIII.  1. 

II.  From  oondoet. 

That  twenty  years  occupation  not  adTerse, 
486.    Admissiok,  IV. 

III.  That  unreversed  ssntflnoe  of  Court  of 
competent  jurisdiction  is  osrreet,  492,  502l 
Habeas  Conrus,  L 

IV.  When  refused. 

1.  Compliance  with  one  statute  on  the  sub* 
ject  raises  no  presumption  that  another 
statute  has  been  complied  with,  830* 
Poos,  XXIII.  I. 

2.  Of  contract  having  been  rescinded,  976. 
Comtaut,  V.  I. 

PRINCE. 
Sovereign,  656.    Sovmiev,  II. 

PRINCIPAL  AND  AGENT. 
Agbht. 

PRINCIPAL  AND  SDRETT. 

I.  Accommodation  bills,  266.    Bills,  IV. 

II.  Payment. 

By  money  received  on  account  of  principal, 
266.    Bills,  IV. 


PRISON. 


Gaol. 


PRISONER. 

I.  Maintenance  of,  116.    Gaol,  I.  1. 

II.  See  also  Habeas  Co&rtjs.    PAXUAMlirr. 

PRIVILEGE. 

I.  Of  House  of  Commons,  359.    PA&LUMBinr, 

IV.  1. 
n.  Of  university,  292.    CoinrsAircx,  1. 1. 

PRIVILEGED  COMMUNICATION. 
Page  899.    Defamation,  II. 

PROBABLE  CAUSE. 

I.  A  question  for  the  judge.  Malice,  I.  5. 

II.  Course  to  be  adopted  at  the  trial,  252. 
Malice,  I.  5. 

III.  Averment  of  want  of,  when  necessary, 
152,  172.    ExECUTioif,  VII.  1,  2. 

PROBATE. 

Stamp  duties,  476.    Ezbcutou,  I. 


L  Of  Ptflianent  and  the  superior  conrte,  399. 

PAmUAMBHT,  IV.  1. 

II.  Employment  of. 

When  not  a  ground  of  action,  152,  ITS. 
ExBOunoM,  VII.  1,  2. 

III.  Continuation  of  to  save  Statute  of  Littii- 
tauoBS,  69.    AnoBJixT,  VL 

PROFESSION. 
Deftmation  in  respsot  of,  461.  Dxtamatiov,  I. 

PROFIT. 

As  a  tsst  of  tataabiUty,  852,  868,  884.    Poai, 
XV.  XVI. 

PROFIT  A  PRENDRE. 
Page  26.    Custom,  II.  1. 

PROMISE. 
Assumpsit.    Contract. 

PROPERTY. 
Fntore,  837.*  I«solvbiit,  I. 

PROPOSAL. 
Distinguished  from  s  contract,  116.  Gaol,  L  I. 

PROSECUTION. 
Maliciona.    BIaligb,  I. 

PROVISIONAL  COMMITTEE. 

COMTAMT. 

PUBLICATION. 
I.  Defamatory,  899.    Dbpamatioh,  IL 
IL  Of  poor  rate,  908.    Poox,  XIX.  1. 

PUBUC  COMPANY. 

COMTAWT. 

PUBLIC  HOSPITAL. 
?9^785.    Poor,  XV.  L 

PUBLIC  WORKS. 
Rate  upon,  208.    Poox,  XIIL  1. 

PURCHASER. 

Vxxnoxs  Axn  Purchasbxs. 

PUTATIVE  FATHER. 
Psge  787.    Bastaxdt,  II. 


QUANTITY. 
UBeeitaia  deecriptioa  by,  668.    Dxrist,  1. 1. 

QUARTER  SESSIONS. 

Sxssiovs. 

QUEEN'S  BENCH. 
Interisrenoe  with  inferior  jurMdictioa. 


QUO  WARRANTO. 
I.  To  omt  nnrping  eoconer,  747.    CoKOvn, 


RAILWAY  COMPANY. 
ftgn  691,  939, 976.    Ciua.    CoMf  m,  T. 
1.  VII.  1. 

RATE, 
i.  Counir  rau.    Cooutt  uti. 
It.  Poor  rate.    Foob. 
IIL  8«wen'  rata.    StwiB*. 
IT.  Bora(ighnta,6e3.  Huhiciml  Coar»ai. 

TiOM,  XL 
T.  Witch  rate,  683.    HoRicn'At.  CoanttA- 

RATIFICATIOK. 

I,  Bf  condnct  of  lown  muicil,  747.    Coxo- 

II.  By  coDiinoiiv  to  baU  ibiN*,  93S.  Calu. 

RECEIPT. 
t.  Wken  eqahrtloDt  to  ptrmoDt,  366.    BiM.t, 


IV. 
n.  Od  nn 
Stakt,  I. 
in.  OTftma  oonri,  344.    Ticmi,  I. 
IT.  Bttaet  of  addiiiB,  u  regwda  atamp,  846. 
Sri«r,  I. 

RECEIVER. 
Entrieabri  BTidsDca,  336.    Riax,  I.  I. 
RECITALS. 


a  biU  of  p«o«la,  846. 


Pailumikt,  IV.  L 

RECOGNISANCES. 
Onlar  to  enter  into. 
When  not  a  jndpnent,  938.    Jmmawt, 


REFUSAL. 
AllatatioB  «r,  779.    Duuau,  IV.  1. 

REGISTER. 
L  Of   parith   appranliceibipa,    S80.     Pooa, 

xxin.  1. 

n.  AKientt    anthentication   of,    314.    Eti- 
PUCE,  XIV.  1. 

REGISTRATION. 
Of  Joint  atock  oompaoloa,  B39,    Comtun,  L 


Duj  eoncemad,  rax.    i;oNni«ci,  L 1. 

II.  H.  )  W.  4,  L  3,  6.     A&latila  nM  I*  ll 

awanibefi>r«attaniar  orpanr,m.   Can- 

RFLIEP. 
Aa  efidenco  of  aelllemant.    Fool,  XX. 


RELIOIOUS  SOCIETT. 
RaieabUitr,  884.    Pooa,  XT.3. 

REMEDY. 

I.  By  actioa.    Actmit. 

II.  By  moiion,  iSL    ExtcimoR,  TIL  L 

III.  By  appeal  only,  S68.    Fcm»,  L  I. 

IV.  By  certiotari  only,  TOft    Poo^  XVL  L 

V.  Bycicluaion  from  benefits. 

When  tbe  only  mode  of  enfcrcing  pi]rsal 
of  annoal  aabaaipliODa,  868,  876.    Fool, 
XVL  1. 
VL  Cunalaiiva,  9S3.    Bumvn,  M 


RENT. 
L  Fee  farm. 
1.  Wilbin  aUl.  4  O.  3,  c.  38,  a.  9. 

A  cofniaanoa  in  replerin  acknowMpd 
Ihe  taking  aa  lor  ■  diatnaa  far  arrcai  al » 
fee  farm  rem,  alleging  tbal  B.  "  wu  leitei, 
aa  of  fee  aod  rigfal,  of  and  in  ■  eeniiu  ■»• 
nual  (aa  (arm  rent,  of  R  9*.  3^.  p«TiU) 
for  and  in  rMfwci  of,  and  inning  ud  pofi- 
bla  out  of,"  tbe  tocna  in  qno.  Title  ■« 
then  traced  from  B.;  and  it  ma  ilkgA 
that  the  rant  "  h^  baen  dnly  uumred  —i 
paid  for  tbe  ipnee  of  three  yean  viibiii  iho 
apace  of  twenty  yeara  neil  bcbra  tbt  b* 
day  of  the  aeaaion  of  Farliunent  bcfinaint 
and  bolden  at  Weatminater  tbe  23i  day  of 
January,  1737,  in  the  lit  year  of  (bo  reifa 
of  lbs  laie  King  George  the  Seomd,  MJ 
ftom  thence  coalinned  by  aeveral  pncsf*. 
ticHW  to  the  Slat  January,  1731,  being  itl 
tlh  naaion  of  thai  parllamenl." 

ntU  aaffieieni,  alier  *erdici,  under  ml 
4  G.  S,  c.  aa,  a.  i,  though  neither  tbe  Mifil 
nor  nature  of  the  lee  farm  rent  wai  Stititt 
ibowD. 

laauea  being  joined  upoo  plena  Itantwl 
■he  original  aeiain  of  the  rent,  and  theper. 
ment  for  the  three  yeara,  book*  mn  yat 
in,  which  Ibe  pieaent  receiTcr.  wbo.  ai  t»A- 
hadcuatodyof  tbe  renulj  and  ii:ladeA 
produced  from  hia  omi  cuerody.  TV* 
booki  oanlaioed  rent  rolla  for  mmy  T*** 
with  aninaaof  luma  receiTcd  in  mptd^ 


moDg  omen  tne  rem  in  qaetcion.  'i  ne 
booki  were  not  signed.  He  aleo  prodoced 
a  paper  from  the  aame  place,  signed  hj  E. 
R.,  decesaed,  wherein  E.  R.  debited  himself 
with  the  receipt  of  an  aggregate  rental  (not 
stating  the  items)  of  between  7001.  and  8001., 
eorresponding  almost  ezactlj  with  the  aggre- 
gate of  the  rentals  in  the  books. 

IfeU,  that  the  account  and  books  might 
be  connected,  as  an  entry  by  a  deceased 
person  charging  himself,  and  were  OTidenoe 
for  the  jury  of  the  payment  of  the  rent  in 
question. 

Under  stat.  4  G.  2,  c.  28,  s.  5,  it  is  suffi- 
cient that  the  rent  has  been  paid  for  three 
years  severally  complete  within  the  twenty 
years  before  the  first  day  of  the  session  of 
parliament  mentioned  in  that  clauae,  though 
•uch  three  years  be  not  consecutive. '  Jtftcf  • 
grave  ▼.  JSauMrsMi,  326. 
S.  How  described  in  pleading,  326.  Ante,  1. 
3.  Evidence :  ancient  reniab  and  receiver's 
books,  326.    Anti,  1. 

II.  Royalty. 
How  calculated  in  sswssing  poor  rate,  178. 
Pool,  XII.  1. 

IIL  As  between  landlord  and  tenant,  785. 
Lajidmkd  ahd  TuiAJtT,  VIL 

RENTAL. 
Aurient,  when  evidence,  326.    Rxht,  L  1. 

RENT  CHARGE. 

Tithe  commutation  t  sequestration,  280.  Cli&- 
•T,  I. 

RENTING  A  TENEMENT. 
Tm^m.    Poor,  XXIV. 

REPLEVIN. 

I.  Of  goods  distrsined  for  chnreh-rates,  504. 

CnuxcH-aiTi. 
XI*  Cognisance. 

1.  For  fee  farm  rent,  326.    Rint,  1. 1. 

t.  Defective  particularity,  cured  by  verdict, 

326.    Rbitt,  I.  1. 
III.  Whether  there  can  be  judgment  for 
defendant  non  obetante  veredicto,  589, 602. 
COMMDH,  II.  1. 

REPLICATION. 

I.  Double,  to  double  plea,  479.    Bills,  IX. 
n.  To  plea  of  payment  in  not«« :  insolvency 
of  the  makers,  704.    Bills,  VI.  1. 

REPRESENTATION. 

I.  By  gusrdians  or  psrish  officers  to  Poor  Law 
Commissioners,  91.    Pooa,  IV.  3. 

IL  By  member  of  fomily,  314.  Evdxhcs, 
XIV.  1. 

REPUTATION. 
Btidbhcx. 


To  accommodation  acceptor  to  defend  action: 
costs,  679.  Bills,  II.  4. 

RESIDENCE. 
Plaee  of. 
How  shown  in  a  warrant,  730.    Coumo^ 
Mxar.  I. 

RESPITE. 

Of  judgment,  928.  '  JuneiuirT,  IV.  1. 

RESTRAINT. 
Of  trade,  87.    CoirraAcr,  VL  1. 

RETURN. 
L  Of  writs. 
To  save  statute  of  limitatioBa,  69.    Anox* 

WET,  VL 

2.  To  found  proceedings  to  outlawry,  896. 

OtTTLAWKT. 

II.  Tomandamua. 

Pages  563,  763,  906.    Makdamijs,  V.  L 
Pooa,  XXXI.  XIX.  1. 

III.  Of  joint  stock  compsny,  839.    Comtakt. 
L 

REVENUE. 

Stamp  duties.    Stamp. 

REVERSION. 

Assignee  of,  135.    Lakdloxd  akd  Txhaut, 
VIIL 

ROYALTY. 

L  What  not  a  royal  mine,  26,  49.    Custom, 

ILL 
IL  Rent,  178.    Poor,  XIL  1. 

RULE. 
Rescinding  for  technical  oversight,  snd  sub- 
stituting new  rule,  Segina  v.   Upt^n  St. 
Leonard'i,  826  n. 

RULES  GENERAL. 
RxauLJi  GmasALXs. 


YOL.  X. — 78 


SALE. 

I.  Under  an  execution. 

What  is  not  a  sale  by  the  sheriff,  15.  Exxco- 

TION,  III.  2. 

IL  By  bill  of  sale. 
Expenaea,  15.    Exscutiok,  III.  2. 

III.  By  agreement  in  the  nature  of  a  bill  of 
aale. 

What  paaaes  a  present  interest,  101.  Assiex* 

MXKT,  1. 

IV.  Wrongful. 

Messure  of  damages,  101.    AssiGKMsifT,  1. 

V.  General  points.  Vxjtdoxs  amd  Purchaxxxs. 

SATISFACTION. 
I.  Liability  to  make. 


8v2 


IL  Iq  the  DUutc  of  ptymaal,  96fi.    Biui,  IT. 

SCIENTER. 
EifovuDa*. 

SEAL. 
Wh*i  act!  of  lowD  comdl  tn  ralid  wiibout, 

7*7,      COKOBII,  I.  I. 

BBCONDART. 
TrisI  beCm :    before    whom   iba  wiliwai  ia 
mni,  en.    PuivkT,  I. 

SECRETARY  OF  STATE. 
Litter  10. 
WhflD  Dol  a  priTilagad  commaoicMitil,  899. 
DtniuiBMi,  U. 

SEDUCTION. 
Action  for. 
At  wbit  period  the  pKMI'l  rcUtion  of  BiM- 

In  treepHi  for  eednclioD  of  pUintifi*'a 
daogbter,  per  quod  aarrilium  unieii.  it  ap- 
peared that  the  daughter  had  baea  aedueed 
while  out  at  wrTice,  and  that  ahe  left  ber 
•ervieein  a  alate  of  pregnancy,  and  relumed 
borne,  where  she  waa  aupporled  by  the 
'  plainlifr  until  and  after  her  confinement. 

J7eU  ibal,  aa  the  implied  relalioD  of  mia- 
treia  and  •emni  did  not  aubnBt  belireea 
plainliS'and  the  daughter  at  the  time  of  ihe 
•eduetjan,  ihe  acikm  waa  out  niainiainabla. 
Aeiei  t.  Wmiamt,  TS9. 


SEPARATION. 
Of  good  pan  of  coTeiwiit  fi«m  bad,  346.  Coa- 
CUCT,  VI.  2. 


SEQUESTRATION. 
FtC*  280.    CuKST,  I. 

SERVICE. 
In  oatnre  of  rent. 
How  created  i 
V.B. 

SESSIONa. 
Quartet  Seniona. 
Ii  Graotof  Court  of. 

When  complete,  747.    Colon*,  1. 1. 
II.  Nature  and  juriadiciian  of  ibe  Court. 
1.  A  continuing  oontt,  MB,  931.  JtresMtRT, 
IV.  1. 


1  enAToed,  20.    Cimov, 


938.     JcL 


lion  and  diiburaamenla  on  inqneil*,  7K. 
CoRORi*,  in. 

III.  What  aunona  la  go  lo. 

Neil  ptKticable,  TS3.    Pooa,  XXIL 

IV.  Judgmeul  of. 

1.  Reapite,  92S.    Junsmrr,  IV.  1. 

aa  eondiiion  ol  nfiM 
r,  IV.  1. 

V.  RfTiaw  br  Court  of  Queen'a  BencL 

1.  Not  of  bona  fide  azerdaa  of  diKtetaa, 

796.    Coao.MB.IU. 
3.  Special  caae :  bow  to  be  reaerred.  PoA 

XXX. 

SET  OFF. 

I.  In  account. 

Wbao  precluded  bj  preTiou  ■gmmfat  m 
to  the  application  of  graa  taceipta,  Ut 
Bitia.  IV. 

II.  Evidence. 

Iiemi  in  aa  account  fumiahed  bypUadt 
483.    AnouiiT,  VIIL  1. 

SETTING  ASIDE  PHOCEEMKOS. 

I.  Wben  Ihe  proper  nmeij,  ISS,  ITS.   Elfr 
ecnoM,  Vll.  1,  2. 

II.  FriTobua  demurrer,  479.    Bilu,  IZ. 

SETTLEMENT. 

I.  By  will,  344.    Taumi,  I. 

II.  Ofpoor.    Poos. 

SIWKBS. 
I.  Powers  of  Commiaaionara. 
To  anile  la  vela. 

Within  a  diatricl  under  the  jnriadictiaa  «f 
Commiaaionera  of  Se  were,  were  thtee(MMf 
oiheiJleTela,  8.,  W.  andN.  EacfawnN 
paralely  aaaened  lor  ila  o*u  diaimge.  U- 
tervanla  the  S.  and  W.  knta  vera  ibhI 
by  certain  worka  into  one  lerel  ;  and,  nW 
yeara  after,  ibe  level  Ibnned  byncb  uiM 
waa  united  by  new  worka  with  the  N.  lent. 
The  inhabitanta  of  the  N .  IctbI  ihen  iarni 
benefit,  in  common  with  the  real  of  ibt  ia- 
babitanta  of  tfae  laal  aniled  letel,  fiunlbi 
■ewera  of  tbe  whole  hat  united  lenl.  bat 
they  were  not  beneGled,  and  wen  ptqi- 
diced,  by  the  union,  Iheir  own  arwen,  wiiick 
prerioualy  wore  anffieieni  lo  drain  i)i<  N. 
lerel,  being  now,  for  tbe  pvpoaea  cl  lk< 
whole  laal  united  lerel,  more  need  ihan  MM> 
By  a  jury  il  ■  Court  of  Seven  far  tta 
diatricl  under  tbe  juriedicticn  of  tba  C<a- 


of  land  in  the  N.  level,  were  preaeniM  M 
ownera  and  occupiera  of  laiable  prcfOiT 
wiibin  lbs  district.  The  Cammt>n>rHn<f 
Sewera  confirmed  ibia  pteaenlmenl,  ladM 
•  tingle  rau  on  tbe  united  S.,  W.  mi  M- 
lenL 


by  the  Exchequer  Chamber,  ailiniiuig  the 
judgment  of  the  Queen's  Bench : 

1.  That  the  Commiseioners  had  power,  st 
their  diecretbn,  to  unite  the  levela. 

2.  That  plaintiffs,  deriring  benefit  from 
Ihe  sewerage  of  the  lerel  formed  by  such 
union,  were  liable  to  be  assesoed  to  the  joint 
rate  for  the  whole.  Saint  EatMarme  Dock 
Company  ?.  Higgi,  641. 

II.  Levels. 

1.  Creation  of  new,  641,  646.    Antd,  I. 
'   2.  Uniting  of  old,  641.    Ante.  I. 

3.  Nature  of  benefit,  641.    Ant^,  I. 
ni.  Assessment. 

On  united  lerels,  641.    Antd,  I. 

SIGNATURE. 
1  Of  justice  to  registry  of  parish  apprentioe- 

■hip,230.    Poor,  XXIII.  I. 
n.  Evidence. 


540.    CojiYxcTioir,  L 


DlFAMATIOir. 


SLANDER. 


1.  Signature  to  ancient  document,  how 
proved,  314.    Evidehce,  XIV.  1. 

8.  When  evidence  as  a  declaration,  314. 
EVIDBNCE,  XIV.  1. 

SHARES. 

Contract  for,  by  allottee,  691.     CovrAXT. 
VII  1  —••«•, 

SHAREHOLDER. 

COMTIKT,  IX.  X. 

*  «  .  ,      .        SHERIFF. 

I.  Tried  before. 

Oaths  of  witnesses,  before  whom  Ukan,  670. 
Pbkjdrt,  I. 

II.  Remedies  for :  debt  for  poundage. 
What  expenses  not  set  off,  15.    Ezxcvnov. 

in.  2. 

In.  Sale  by. 

1.  What  is  not,  15.    Exicutxon,  IIL  2. 
.   t.  Bill  of  sale :  expenses,  15.    EzxctJTioir. 

III.  2. 
rV.  Negligence.  « 

1.  In  seizing  under  a  void  writ,  instead  of 
seizing  under  a  valid  writ,  546.  Ezxou- 
Tiow,  IV.  1. 

2.  Scienter,  when  a  question  for  the  jury,  546. 
EzscuTioir,  IV.  1. 

3.  Discharge  by  Judge's  order  when  no  ex- 
cuse, 546.    EzscuTioir,  IV.  1. 

V.  Sheriff  *s  officer. 

1.  Debt  for  penalties  for  eztortion,  1.  Stat- 
ute, I. 

2.  What  fees  he  may  take  on  the  execution 
of  a  fi.  fa.,  1.    Statute,  I. 

3.  How  far  an  officer  known  to  the  law,  546, 
552.    EzEcuTiov,  IV.  1. 

YI.  Secondary,  670.    Perjuxt,  L 

SHERIFF'S  COURT. 
Kemoval  by  pone,  274.    Duehak. 

SHIPPING. 

LContiaetorai&eightment,5l7.  AFrsEion 
MZMT,  1. 1. 


SMALL  DEBTS. 
Courts  for  the  recovery  of. 
Imprisonment  for  default  in  paying  inaCaT* 
meats,  730.    Commitmiiit,  L 

SOCIETY. 
I.  Payment  of  subscriptfons. 
When  to  be  enforced  only  by  ezclnaioii. 
868,896.    PooE,  XVI.  1.  ^ 

IL  Exemption  from  rateability. 

1.  Literary  society,  868.    Pooe,  XVI.  1. 

2.  Missionary  Society,  when  not,  884.  PooB. 
XV.  3. 

III.  Dissolution. 

1.  By  what  vote  it  can  be  effected,  868.  877. 
Pooz,  XVI.  1. 

2.  Division  of  stock  upon,  nature  of  the  In- 
terest,  868.  878.    Pooe,  XVL  1. 

SOVEREIGN. 

I.  Distinction  between  acts  of  state  and  perio* 
nal  obligations,  556.    Post,  II. 

IL  Plea  that  defendant  is  a  sovereign  princd. 
To  an  action  on  an  annuity  deed,  defend* 
ant  pleaded  that,  at  the  time  of  making  the 
deed,  he  waa  the  reigning  aovereign  duke  oC 
Brunswick  and  Luneberg;  that  the  deed 
waa  made  by  him  within  his  dominions; 
and  that,  from  the  time  of  the  making  there* 
of  until  action  brought,  he  had  been,  and 
still  was,  juttly  entitled  to  all  the  rights,  pre- 
rogatives  and  privileges  appertaining  to  him 
aa  the  duke  of  Brunswick  and  Luneberg.  " 
-flsW,  on  demurrer  to  the  replication,  tha» 
the  plea  was  bad  for  not  stating  that  defend* 
ant  waa  reigning  sovereign  duke  at  the  timm 
when  the  action  was  brought  or  plea  pleaded. 
Munden  v.  Brunswick,  Duke  of,  656. 

SPEAKER. 
His  warrant,  359.    Paeliameitt,  IV.  L 

SPECIAL  CASE. 
From  sessions. 

Psges  178,  971.    Pooe,  XH.  1.  XXIV. 

SPORTING. 

Agreement  for  right  to  shoot,  775.    DAMAoza. 

IV.  1.  • 

STAMP. 


I.  Distinct  mstmments  on  one  paper. 
Bill  of  parcels  and  receipt. 

A  bill  of  parcels,  delivered  by  plaintiff, 
having  at  the  foot  a  receipt,  written  at  tfai 
same  time  with  the  bill.  Is  neverthelest 
admissible  without  a  receipt  stamp,  for  the 
purpoae  of  proving  that  the  goods  mentioiie4 
were  sold  to  a  third  pefMin  and  not  to  lb* 
defendant    MUlen y,  Deni^UB. 


IIL  FrobWedutriimfrDTwlv«liw,476.  Exi- 

IT.  On  ■gnemenis,    Coarucr,  III.  VI. 

STANNARY  COUBT. 

ttge  SB.      CUBTDM,  II.  I. 

STATUTE. 
FniT:  genarill)'. 

I.  Repeal :  bj  mbaaqaent  iffimialiTe  enict- 

Nol  whera  not  ioooniuleDt. 

Th«  cliuw  <wci.  1)  of  luu  £9  EEii.  c.  4, 
(iTing  treble  datnisai  agtinai  ahcriOa,  &c., 
taking  more  ihan  (be  pouodate  there  al. 
lowed,  ii  nol  repealed  br  am.  T  W.  4  ^  t 
Vict.  e.  SS,  which  (aecta.  2,  3)  penniu  ahe- 
rifla,  Jtc,  lo  uke  certain  additional  fee*,  if 
preTiooalj  aanciioDed  by  the  Judgea,  and 
make*  thv  officer  eiacling  more  than  the 
chargea  ao  aaactioiied  punidMble  *•  Icif  a 
CDDtempt. 

Therefore.  •  count  in  debt,  claiming  tre- 
ble damagea  againal  a  aheritf'*  officer  tor 
•lacling,  in  addition  lo  certain  ieea  anction- 
td  by  the  Judgea,  a  i 
poundage  allowed  by  ilaL  E9  Elit. 
held  good  on  dennnrer.  Wrigitmpt.Grtfit- 

II.  Inai»paration  of  ptoriaiona. 

When  not  eiteiidod  10  alteration*  bj  anbea- 
queolataiute,  TG3.    Poob,  XXXI. 
UI-  EHiiclof  allegMion  Ibal  an  act  ba*  been 
done  "purauant  lo  the  ciaiata,"  908,  931. 
Poob,  XIX.  1. 

IV.  Staiotor]'  Ibnn. 
Snfficiencrof.  S14.    BairmoT. 

V.  Canalrucltanofatatule*.  CoNSTKUcnoR.n. 
SicoitDLTi  deciaionBOn  general  auinlea. 

VI.  ISBd.  t,e.(Quia  Eropunet),  20.    Cns- 
TOH,  V.  a. 

VII.  33  H.  8.  c.  34.    <ReTerroni,) 

Sect.  1.    To  n^iBi   leaaea  ii  appliea,   13S. 
LaRPLOiD  AND  Teh  am,  VIII. 
Vni.  39  Elii.  c.  4.    (SherifTi.) 

Sect.  I.  Eitorlion,  1.     Ant£,  I. 
n.  31  Jac.  1,0.  16.    (Liroilaliona.)    Lnura- 

TIOM  or  ACTIOKl. 

X.  39  C.  3,  c,  3.    (Fraud*.] 

1.  Seel.  3.  Surrender,  944.    LaHPLOM  imp 

TlRlNT,  II. 
S.  Sect.  17.    Acceptance,   III.     VBnnou, 

III.  1. 

XI.  9  &  10  W.  3,  c.  11.    (Poor.) 

Sect.  1.  CetliGcaiemanrentinsalenement, 
971.    Fooi,XXIV. 

XII.  Sin  Ann.  c  9.    (Fromiaon' noi**-) 
S«et.  1.  Kotea  to  maker'*  own  order,  809. 

BlLLl,  I. 
XIIL  4  O.  S,  e.  18.    (Landlord  and  laoant.) 
Sect.  6.  DialraB  for    fee  turn  rent,   336. 


lot  oae  and  occnpatiro,  13S.    Lmuu 

AMP  TlHaMT.  VIIL 

XV.  3S  O.  3,  c.  39.    (Coroiwn.) 

SecL  1.  Remuneration  of  coroner,  796.  C«- 

■ONIR,  III. 

XVI.  32  G.  3,  c  58.    (Cotporate  officen.) 
Sect.].  Wtietber it appliaaiobuoathcaW' 

nere.  T4T.    Coaoaia,  1. 1. 

XVII.  43  G.  3,  e.  4G.  (Pariah  qiprenlim.) 
)ct.  I.  Signalura  in  regiatei,  330.    Foei, 
XXIII.  1. 

XVIII.  53  G.  3,  c.  127.  (Cbnrch-Ralei.) 
Sect.  T.  Notice  of  intention  lo  diapnie  nU- 

ilr,  304.     CnvBcB-iari. 

XIX.  U  G.  3,  c.  SI.  (Connty  rale.) 
13.     Order  on  apecial  onrtKn, 
[cmcirii.  CoarosiTioN,  II. 

XX.  U  G.  3.  c.  164.  (Siampa.)    Siiii. 

XXI.  96  G.  3,  e.  139.  (Pari^  apprenticea) 
Sect   1.    Order  and  aUowaace,    330,  30. 

Poob,  XXIII.  3. 

XXII.  9  G.  4,  c.  84.  (Tranaportatian.1 
Sect*.  10.  17.  Detanlton  in  England  of  eel- 

Tjcl*  BBnlcnced  to  tru^nrtaiiaii  in  JetMJ, 
493.    Haaaas  Coarm,  I. 

XXIII.  9  G.  4,  c.  89.    (Friaona.) 
Sect.  1.  Borough  priaonera  in  couilTpid, 


116.    Gai 


..Li. 


XXIV.  6  G.  4,  e.  16.  (Baokrupl.) 
8ect.8.  CompouTidiTig  withpeiiliotut^gotdi- 

tor.  993.    BaKianrr,  II. 

XXV.  6  G.  4.  c.  97.  (L'siTerailie*.] 

Seel.  1.  PriTilege  of  uuTeraiiy,  392.  Can- 

lAKCI.  I.  1. 

XXVI.  7  &.  S  G.  4,  e.  30.  (Mahooua  ii>jar») 
8ecta.S4,!8.  Notice  of  action,  M3.  Ariu, 

V.  1. 

XXVII.  9  G.  4,  c  40.  (Pauper  Innatin.) 
Sacla.  36,54,60.  Appeal, 763.  Poot.XXXL 

XXVIII.  1  W.  4.  c.  31.  (Mandamua.] 
Secl.  4.  Amendment.  906.    Foot,  XIX  L 

XXIX.  1 W.  4,  e.  31  (Eaaminaiian  of  int- 
nee***.) 

Sect.  4.  When  DOI  in  criminal  caaea,  6!7. 
HiaawaT. 

XXX.  3  &  3  W.  4, «.  39.  (Uniformiir  of  pte- 
oe*e.) 

Sect.  ia  Reinming  write  to  aare  Siaitite  <* 
limitation*,  69.    ATTomnaT.  VI. 

XXXI.  3  &  4  W.  4.  c.  E7.  (Limiialioiu.) 

1.  Secta.  3,  3.  Tiualee  end  ceatiii  qw  in*, 

130.    Tbhsteb,  II.  1. 
3.  Seel.  7.  Pretumplion  of  unancr  al  wiB. 

486.    AnaiB9iDli.  IV. 

XXXII.  3  &  *  W.  4.  c  67.  (Unifcrmiij  ef 

Secl.3.  Retmiiofca.aa.,896.    Otrrun^- 

XXXIII.  4  &.  S  W.  4.  c.  76.  (Poor.) 

Sect.  79.  Froiiaion*  when  not  incotporat"^. 
763.    Pool.  XXXI. 

XXXIV.  9*.6W,4.e.76.  (Mnaicvri ootp- 


747.    CoioifBR,  I.  1. 

2.  Sect.  66.  CompeoMtion,  963.    Minda- 
MUS,  V.  1. 

3.  Sect.  98.  Borovgh  rite,  683.    MnjficiVAL 

CoftPOftATIONy  XI. 

4.  Sect.  92.    Law  ezpeneei  chargeable  to 
borough  fund,  534.    ArromiiBT,  III. 

5.  Sect.  117.  CoDtribmion  to  countj  rate, 
116.    Gaol,  I.  1. 

XXXV.  6  dt  7  W.  4,  e.  96.  (Poor  rate.) 

1.  Sect.  1.  Net  annual  value  how  calculated, 
178,  206.     PooK,  XIII.  1. 

2.  Sched.  Declaration,  906.    Poor,  XIX.  1. 
'  XXXVI.  6  &  7  W.  4,  e.  105.    (Municipal 

Corporationa.) 

Sect.  8.    Criminal   Judicature,   962,  970. 
Gaol,  II. 

XXXVII.  7  W.  4  &  1  Viet.  c.  55.  (Feea.) 
Secta.  2,  3.  Feea,  1.    Antd,  I. 

XXXVIII.  7  W.  4  &  1  Vict.  c.  68.  (Coronera.) 
DiabuTMmenta  on  inqueala,  796.  CosoHia, 

III. 

XXXIX.  7  W.  4  &  1  VicL  e.  78.  (Municipal 
Corporationa.) 

1.  Sect.  38.  Powere  of  joatioea,  962.    Gaol, 

II. 
%  Sect.  44.  For  what  defecta  ordera  to  pay 
money  may  be  quaahed.    Segina  ▼.  IM' 
Jieid,  Town  Coumai,  539. 
XL.  7  W.  4  &  1  Vict.  c.  81.  (Municipal  Cor- 
porationa.) 
Secta.  1,  3.  Special  oTeraeera,  683.    Muni- 

CIFAL  CoRFORATlOir,  XI. 

XLL  1  dL  2  Vict.  c.  106.  (Pluratitiea.) 
Secta.  75, 63, 120.  Power  of  biahop  to  appoint 
atipendiary  cnrate,  280.    Clbrotman,  I. 
XLII.  1  &  2  Vict.  c.  110.    (Debtora.) 

I.  Sect.  8.  latuiog  of  fiat,  952,  954.    Bahx- 

rutt,  II. 
8.  Sect.  18.  Execution  ibr  ooata,  531.  Goers, 

VI. 

3.  Sect.  37.  Future  property,  337.    IiraoL- 

YIKT,  I. 
XLIII.  2  &  3  Vict.  c.  56.  (Gaola.) 

Sect.  1.  Extenaion  of  former  proriaiona,  962. 
Gaol,  II. 
XLIV.  5  dt  6  Vict  c.  98.    (Priaona.) 

Secta.  15, 18.  Maintenance  of  borough  priao- 
nera  in  county  gaol,  116.    Gaol,  I.  1. 
XLV.  5  dL6  Vict.  c.  110.    (Warwickahire.) 
Sect.  4.    Coventry  gaol,  116.    Gaol,  1. 1. 
XLVI.  6  dL  7  Vict.  e.  36.  (RateabiUty.) 
•    Sect.  1.  Literary  aociety,  868.  Poor,  XVI.  1. 
3LLVII.  6  dL  7  Vict,  c  73.    (Attorneys.) 
Sect.  35.    Practiaing  in  the  name  of  another 
attorney,  940.    Attorhit,  II.  1. 
XLVIIL  7  dt  8  Vict.  c.  101.  (Poor.) 

Sect.  3.  Form  of  order  on  putative  father, 
514.    Bastardt,  I.  1. 
JLtJX,  7  dt  8  Vict.  c.  110.  (Companies'  regis- 
tration.) 
filocta.  10,  25.  Change  of  name,  839.    Com- 

I  ANT,  L 


Sect,  la    Form  of  conviction,  540.    Con- 
viction, I. 
LL  8  dt  9  Vict.  e.  10.    (Baatardy.) 
Form  of  order  on  putative  fittber,  514.    Bm- 
TARDT,  1. 1. 
LII.  8  dL  9  Vict.  c.  16.    (Companiea'  clanaaa.) 

Secta.  27,  79.    Iniant,  935.    Calls. 
LIIL  8  dL  9  Vict.  c.  127.    (Small  debta.) 
Sect.  1.  Commitment  for  de&ult  of  ptyinf 
inatalment ;  previona  aommona ;  what  pri* 

son,  730.     CoMMlTliRNT,  I. 

Tnirdlt;  decisions  on  local  and  persoDal, 

public,  sets. 
LI V.  50  G.  3,  c  zIt.  (St.  George,  Southwark.) 

Rateability,  852.    Poor,  XV.  1. 
LV.  50  G.  3,  c.  czcviii.    (Bethlem  hoapital.) 

Rateability,  852.    Poor,  XV.  1. 
LVI.  57  G.  3,  c.  zziz.    (Metropolitan  Paving;) 

Rateability,  884.    Poor,  XV.  3. 
LVII.  6  G.  4,  e.  cv.  St.  Katherina'i  Doekt 

641.    Srwrrs,  I. 
Fourthly  t  decisions  on  private  acta. 
LVIIL  9  G.  4,  e.  10.    Hohne  indoaure,  604. 

Common,  IIL 
Fitthlt  t  deciaiona  on  local  acts  claaaed  ao* 
cording  to  the  nature  of  the  aubject  matter. 
LIX.  Inclosuro  acts. 

1.  9  G.  4,  e.  10.    Hbhne  inclosnre,  604. 
Common,  III. 

2.  Eflect  on  right  of  common  pur  canse  d« 
vicinage,  604.    Common,  III. 

LX.  Navigation  oompaniee. 
St.  Katharine'a  Dock,  641.    Srwrrs,  L 

LXI.  Public  hospitals. 
Bethlem,  852.    Poor,  XV.  1. 

LXII.  Psrochial  ratea. 
St.  George,  Southwark,  852.  Poor,  XVI.  1. 

LXIII.  Paving  acts. 
Metropoliun,  884.    Poor,  XV.  3. 

LXIV.  Warwickshire:  annexation  of  Coven- 
try, 116.    Gaol,  1. 1. 

STATUTE  OF  FRAUDS. 
Stattjtr,  X. 

STATUTES  OF  LIMITATIONa 

LiMXTATlOMS. 

SUBSCRIPTION. 

I.  Annual. 

When  it  ia  a  voluntary  contribution,  868, 875. 
Poor,  XVL  1. 

II.  Payment  how  enforced. 

When  only  by  exclumon  from  benefits,  868, 
876.    Poor,  XVL  1. 

SUMMONS. 

For  meeting  of  town  council,  747.    CoRONR1^ 

LL 

SURETY. 

Principal  and  Surxtt. 

SURRENDER. 
I.  Eflect  in  evidence,  aa  abowing  landa  within 
manor,  135.  Landlord  and  Tenant,  VlUt 


■■ 


SDRTET. 
~  r»iik,  bow  ordered  vti  paid  ht,  91-    Pool, 


BowctMUdbrdnin,  71S.    Dsnu,  n. 


t,  ISO.    Tiutrti,  II 1, 


TERM. 
1  SniTeDder,944.  Lmdloid AHnTuruTtll. 
IL  Suiified,  130.    TRons*,  II.  1. 

TIME. 
I.  CilcuUtioQ  of 

To  (ubjact  incnmbenl  to  pandtiei  fiv  HOD- 
reiidance,  S80.    CutoT,  L 
IL  Rcuonafali. 

Wiihin  which  holder  ii  lo  gira  nolico  of  ex- 
CUM  for  nonpresenbDent  for  pajpmenl,  704. 
BiLU,  VI,  1. 
m.  For  prtclical  procerding*. 
For  moiion  for  ctimiDil  infbnnatioo,  484. 
Crimiral  Ivfouutioh,  I. 

TIN  BOUNDS. 
CnMom  u  to,  K.    Cd«toh,  tl.  1. 

TITHE. 

I.  ProcecdinBt  under  sisl.  6  &  7  W.  4,  c.  71. 

Form  of  iha  iMue  where  there  it  only  one 

Od  an  inquirr  before  ■  Tithe  Commia- 
doner  under  alu.  6  &.  7  W.  4.  c.  71,  reepecl- 
ing  ihe  liebiltly  of  certain  lands  to  lithe,  Ihe 
landowner  CO  mended  that  ihey  were  eiempl 
from  payment  of  all  lithea,  except  cerlaia 
tilheeofcorn,  grain,  hay.  &c.,  payable  to  the 
Biahop  aa  appropriator  thereof  1  and  the  Ticar 
of  the  pariah  contended  that  they  were  liable 
to  Ihe  render  lo  him.  aa  licar  ibr  Ihe  time 
being,  of  all  other  than  the  excepted  lithea. 
No  one  bat  Ihe  ticbt  claimed  the  lithea  in 
qnealion.  The  eommisaioner  decided  that 
llie  landa  were  BUbjeci  to  the  payment  ofall 
titbta,  other  than  the  excepted  tiihea.  to  the 
"  Ticar  for  the  time  beingi"  The  landowna 
tbsD  delivered  to  the  vicar  a  feigned  taaue, 
iriilcb,  followtng  the  words  of  the  commia- 
■onar,  raieed  the  quettion  whether  ihe  lilhea 
•   «M«  nibble  '■  to  the  vicv  ior  the  time 


HtU  thai,  aa  llie  Tien  via  ih*  mif 
claimant,  (ltd  M  the  coDtuNaonEt  U  i* 
term!  decided  that  tbe  lilhea  wen  payibl) 
to  the  vioar,  Iha  iamw  waa  tml  abjacliauUi 
on  the  ground  thai  it  impropeily  taiMt  a 
qneslioD  of  title,  m,  to  whom  tlie  tuiui 
were  payable,  initead  of  the  qntaiin,  sb- 
ply,  whether  thej  were  payable  at  ilL  EM- 
eeriily  CM^t  T.  Garten,  760. 
II.  Rem  charge :  repleiin. 
Payment  to  aequeMrau»,  S80.    Cuut,L 

TITLE. 

I.  Coat  of  iaraaiigating. 

When  recoTcrableon  breech  o(  the  coWM 
796.    Duuuu,Ll. 

II.  Pleading. 

Defecliie  elaiemenl  cured  by  Tecdici,  M. 
Ri>T,  1. 1. 


TRADE. 
WbM  reatraint  on  aale  of  |ood-wat  ii  Ht  il^ 

gd,  97.      COITTBACI,  VL  L 

TRANSPORTATION. 
L  Jnriadietiafi  of  Coon  Reyal  of  Janty,  W 

laaa  Coarirs,  L 
II.  Cualody  of  pnaonera  aentanced  lo  truifor- 
Ution  in  Jeney,  49S.    Uiaiu  Count,  I. 


TRESPASS. 

I.  Arreat  nader  Speaker'a  warrut,  3H.  Pu- 
uoaiiT,  IV.  1. 

II.  For  aeduciion  of  plaintiff'a  dao^lat.lll. 
SiDDcnoa. 


III. 

Authority  to  arreat  tnapa««r  wiibenl  «» 
rant,  143.    Acnon,  V. 

TRIAL. 

I.  Jary  from  what  county,  afler  lanMnl  itm 
Central  Criminal  Court,  923.    JciT,  L 

II.  Before  Becondary. 

Before  whom  ibeoBthaaratak«D,670.  to- 
JVRT,  I. 
in.  Feci  of. 
Proorof  allegalinn  that  oertvQ  IMOM  «■ 
tried,  670.    PisjDBT.  I. 

TRUSTEE. 
].  Inability  at  law  lo  bia  ceaiui  que  Imet. 
Omiaaion  byceatui  que  iruat  to  leedv*- 

Stoch  waa  bequeaihod  in  tmat  to  piy  &• 


lodged  with  their  agents,  and  would 
be  paid  to  her  on  her  signing  a  rsoeipt,  and 
on  execution  hj  her  and  her  huslMnd  of  a 
deed  prepared  under  an  order  of  the  Gotirt  of 
Chancery,  relating  to  the  trust  afiain.  H. 
•od  her  huaband  did  not  give  the  receipt  or 
•ign  the  deed  i  and,  the  dividend  not  being 
paid,  they  brought  an  action  (or  money  had 
and  received. 

Held,  that  the  deposit  with  the  agents,  and 
notice  to  H.,  were  not  such  an  appropriation 
and  admiasion  of  a  balance  as  made  the 
•mount  demandable  from  the  trustees  with- 
out giving  H.'s  recsipt :  and  that  the  refusal 
to  give  such  receipt  justified  them  in  with- 
holding the  dividend,  though  they  hsd  also 
demanded,  as  a  condition  of  payment,  eze- 
cutioa  of  the  deed,  which  they  had  no  right 
so  to  enforce.    B&nd  v.  JVkrfe,  244. 

II.  Ejectment  by :  against  cestui  que  trust. 

1.  Within  what  period. 

In  1767  the  residue  of  a  satisfied  term  of 
500  years  (created  in  1766)  was  assigned  to 
a  trustee  for  H.  to  attend  the  inheritance. 
In  1844  the  administrator  of  the  trustee 
brought  ejectment  on  behalf  of  persons  who 
claimed  the  beneficial  interest  through  H., 
the  defendants  slso  dsiming  it  under  title 
derived  through  H.  The  owner  of  the  legal 
interest  in  the  term  had  never  been  in  pos- 
session. No  demand  of  possession  had  been 
made  before  action  brought. 
Hdd,  that  the  action  was  not  maintainable ; 
for  if  a  tenancy  at  will  existed,  as  between 
the  trustee  and  cestui  que  trust,  it  hsd  not 
been  determined  by  demsnd  of  possession, 
and,  if  no  tenancy  existed  such  as  to  render 
necessary  a  demand  of  possession,  then  the 
action  might  have  been  brought  twenty  yeara 
before,  and  was,  consequently,  barred  by 
flat.  3  &  4  W.  4,  c.  27,  as.  2,  3.  Doe  dtm, 
Jaeoht  V.  Pkillipi,  130. 

2.  Whether  demand  of  possession  necessary, 
130.    Ante,  1. 

III.  Relation  in  which  he  stands  to  his  oeatui 
que  trust. 

Landlord  and  tenant,  130.    Antd,  II.  1. 

IV.  Account  stated  by  trustee,  244.    Ant^  I. 


Assumpsit   by   assignee   of  reversioui   180. 
Lamdmhd  and  Teh amt,  VIII. 

USER. 

When  essential  to  validity  of  custom,  26.  Cus- 
tom, IL  1. 


UNION. 
I.  Of  levels,  641.    Sswirs,  I. 
IL  Poor  law  union.    Pooft. 

UNIVERSITY. 
Conusance,  292.    Convsajicb,  I.  !•' 

USAGE. 
J.  Effect  on  construction  of  charter,  962,  969. 

Gaol,  II. 
n.  Distinction  between  custom  and  local  law, 

96,62.    Custom,  II.  L 


VALUATION. 

I.  Agreement  for. 

1.  Nomination  of  Yslner,  775.  Damasbs, 
IV.  1. 

2.  Refusal  to  nominate,  775.  Damaobs, 
IV.  L 

II.  Pleading. 

Defects  cured  by  verdict,  775.  DAMAe»» 
IV.  L 

VALUE. 

Increased,  476.    Ezxcuiobs,  I. 

VARIANCE. 
Between  writ  of  certiorsri  and  proceeding  re- 
moved, 540.     COVTICTIOM,  I. 

VENDORS  AND  PURCHASERa 
First:  Generally. 

I.  What  is  a  contract. 

1.  Distinction  between  a  special  oontrael 
and  a  negotiation  partially  acted  on,  116. 
Gaol,  1. 1. 

2.  No  implied  contract  where  there  is  a  spe* 
cial  contract  not  rescinded,  976.  Comva- 
WT,  V.  1. 

3.  Where  the  bsrgain  is  not  bound  until  sftfr 
a  change  in  the  parties  interestedi  976. 

CoMTAJfT,  V.  1. 

Seoondlt  :  Of  movable  chattels. 

II.  What  passes  a  present  interest. 

In  an  agreement  in  the  nature  of  a  bill  of 
sale,  101.    AssiONMiMT,  I. 

III.  Statute  of  Flrauds. 

1.  Acceptance:  Suspension  till  examion- 
tion :  treatment  of  the  article. 

If  a  purchaser,  receiving  goods  in  h\$ 
warehouse,  and  intending  to  examine  into 
their  quality,  treats  them  in  a  manner  which 
materially  alters  their  condition  (as  by  remo* 
ving  glue  from  hogsheads  into  bags),  it  is 
not  neceasarily  to  be  inferred  from  that  fact 
alone  that  he  finally  accepts  the  goods. 
CurtiM  Y.  Pugh,  lU. 

2.  Binding  by  part  payment,  intermediate 
change  in  the  parties  interested  as  par* 
chssers,  976.    Compant,  V.  1. 

IV.  Delivery. 

1.  Through  intermediate  sgent,  262.  Bills, 
VII. 

2.  Referred  to  special  contract,  976.  Co» 
rAJiT,  V.  1. 

VENUE. 

Of  indictment  removed  fix>m  Central  Criminal 
Court,  925.    Jubt,  L 


on  ibr  tntl,  670.    Pkuukt,  L 
II.  Defeets  in  pkading  cured  by.    PLiADiire» 

IX. 

VESTING  ORDER. 
Page  337.    Ihsolykht,  I. 

VICINAGE. 
Gommon  pur  ohm  de  Ticinage,  581,  569, 604, 
620.    Coioioir. 


WARRANT. 

I.  Esaential  to  Yalidity  of  arreat,  546.    Exb* 
CVTION,  IV.  1. 

II.  Contenta. 

1.  Reaidenco  of  party  how  alleged  in,  730. 

CoMMimKNT,  I. 

8.  When  it  mnat  aet  forth  canae,  359. 
Parliament,  IV.  1. 

III.  Conatruction  of  juriadiction. 

1.  Of  Houae  of  Parliament  and  auperior 
oourta,  not  appearing  to  be  beyond  joria- 
diction,  359.    PAmLiAMurT,  IV.  I. 

2.  Of  inferior  and  apecial  atatutory  anthori- 
tiea  moat  ahow  juriadiction,  359.  Parlia- 
MUTT,  IV.  1. 

3.  Aiding  by  eztrinaic  matter,  359.  Par- 
LUMRNT,  IV.  1. 

4.  Aiding  mandatory  part  by  referring  to  re* 
citala,  359.    Parliament,  IV.  1. 

IV.  Speaker'a  warrant,  359.     Parliamrnt, 
IV.  1. 

T.  Illegal  warrant  under   legal  order,  359. 

Parliament,  IV.  1. 
VI.  Pleading  that  it  waa  framed  according  to 

naagea  and  privilegea,  359.    Parliamutt, 

IV.  1. 

WASTE. 

I.  Waate  landa. 

Cuatom  of  tin  bounding,  26.    CtraiOM,  II.  I. 

II.  Common.    Common. 

WATCH  RATE. 
Page  691.    Municipal  CoRroRATVir,  XL 

WATER  WORKS. 
Rate  upon,  208.    Poor,  XIII.  1. 

WILL. 
L  Tenancy  at* 


2.  Eatate  at,  466.    AoMiaaioN,  IV. 

3.  How  determined,  130.    Trustbi,  H.  U 
II.  TeaUment. 

1.  Settlement  by,  244.    TRuant,  L 
2l  Conatruction  of  deviaea  in.    Dbtbi, 
3.  Probate  and  adminiatration  dotiea,  476. 
ExRcuTORa,  L 

WITNESS. 

I.  Attendance  before  Hbuae  of  Commona  COBB 
pelled  by  arreat,  359.    Parlumbnt,  IV.  1. 

II.  Order  for  examination  of  infirm  witnea. 
Not  in  criminal  proaecntion,  827.  Hiobwat. 

WORDS. 
Action  for.    Defamation. 

WORK  AND  LABOUR. 
Performed  by  inaoWent  between  Teating  oid9 
and  diacharge,  337.    iNaoLTRNT,  I. 

WRIT. 

I.  Miadeacription  in. 

How  far  waived  by  obedience,  540.   Coir* 

T1CTR>N,  I. 

II.  Time  of  objecting  to  form. 

Not  after  it  haa  done  ita  office,  540.  Cos- 

TICTiON,  I. 

in.  Acting  on. 

1.  Warrant  when  eaaential,  546.  Exicunoi. 
IV.  1. 

2.  Negligence  in  acting  on  writ  Toid  on  thi 
face,  546.    Ezrcvtion,  IV.  1. 

IV.  Returning. 

1.  To  aave  Statute  of  limitationa,  69.  A^ 

TORNRT,  VI. 

2.  Filing,  whether  included  in,  69.  At* 

TORNRT,  VI. 

3.  When  returnable,  896.    Outlawry. 

4.  Eflectofretum  before,  896.    Odtuwbt. 

V.  Quaahing. 

Though  iaaned  out  of  chancery,  S74.   Dn> 


YEAR. 
L    Under  enactmenta  againat  nonraadoBOii 

280.    Clrrot,  I. 
IL  Pleading,  280.    Clergy,  L 


Bn>  OF  VOL.  Z. 


